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A  DIGEST 


OF  ALL  THE  REPORTED  CASES, 


BOTH    IN   LAW   AND  EQUITY, 


DETERMINED   IN   THE 


COURTS  OF  NORTH  CAROLINA. 


FROM   THE 


EARLIEST  PERIOD  TO  THE  PRESENT  YEAR, 


TOGETHER  WITH 


A  TABT.K  OF  THK  XAMi:S  OF    THE  CASES. 


PREPARED    BY 
A  Judge  of  the  Supreme  Court. 


IN    THREE    \ DLUiMES. 

THK  FlllST    AND    SIl'OXD  VOLUMKS  CONTAINING  THE  LAW,   AND  THE 
THIRD  VOLUME  THE  EQUITY  CASES. 

VOLUME    [II. 


RALEIGH : 

NICHOLS,  GORMAN  &  NEATHERY,  BOOK  AND  JOB  PRINTERS. 

1866. 


[NTRODUCTION. 


The  flattering  terms  in  which  some  of  the  most  distinguished 
■  members  ot  the  profession,  who  have  looked  over  the  law  part 
of  the  Digest,  have  spoken  of  it,  induces  the  Author  to  hope  that 
the  equity  volume  will  meet  with  the  same  favorable  reception. 
He  has  bestowed  equal  pains  upon  both,  having  read  over  every 
case  ever  reported  in  North-Carolina  from  the  beginning  to  the 
end;  and  in  making  his  abstracts  of  the  points  decided,  he  has 
in  each  respective  case  adopted  that  of  the  reporter,  when  he 
thought  it  proper,  or  has  made  one  for  himself,  when  he  thought 
that  of  the  reporter  admitted  of  improvement. 

In  preparing  the  table  of  cases,  it  will  be  seen  that  the  Author 
has  omitted  to  duplicate  the  number  by  putting  the  names  of 
the  defendants  as  well  as  the  plaintiffs  in  alphabetical  order. 
The  advantage  afforded  by  such  duplication,  in  enabling  a  person 
who  recollects  the  name  of  a  defendant  only  to  find  the  case 
more  readily,  is  sufficiently  obvious,  when  the  table  of  cases  is 
anrexed  to  a  book  of  reports,  or  to  a  treatise  on  any  branch  of 
the  law,  but  is  hardly  necessary  hi  a  Digest,  provided  the  di- 
visions and  sub-divisions  of  the  subjects  embraced  in  it  are 
properly  arranged.  Tlie  Index  to  the  first  «8  volumes  of  the 
English  Connnon  Law  Reports  has  no  table  of  cases  at  all. 

Some  of  the  Author's  friends  have  expressed  the  opinion  that 
he  might  well  have  omitted  all  the  decisions  peculiar  to  slaves, 
since  slavery  is  now  abolished  in  the  State,  but  others  have  agreed 
with  him  that  it  was  best  to  retain  them.  Besides  the  light 
which  such  decisions  throw  upon  the  history  of  the  law  ot 
North-Carolina,  they  may  often  furnish  useful  analogical  argu- 
ments upon  existing  questions  of  practical  value. 

The  insertion  in  the  present  volume  of  full  and  complete  lists 
of  all  the  Judges,  Attorney  Generals,  and  Reporters  of  the  State, 
since  the  American  Revolution,  cannot  be  out  of  place  in  a  work 
like  the  present,  and  it  is  hoped  that  they  will  add  to  its  interest 
if  not  to  its  utility. 


A  LIST  OF  THE  JUDG-ES 

OF   THE 

SUPERIOR  AND  SUPREME  COURTS 

OF  NORTH  CAEOLINA, 

[From  the  adoption  of  the  Constitution,  in  1776,  to  the  present  time.] 


[In  the  following  list  the  term  "  elected  "  signifies  that  the  ofHce  was  conferred  by  a 
joint  vote  of  the  two  Houses  of  the  General  Assembly.  The  term  "  appointed  "  de- 
notes that  the  office  was  originally  conferred  by  the  Governor,  with  the  advice  of  the 
Council  of  State,  in  which  case  the  commission  expired  at  the  close  of  the  ensuing 
session  'of  the  General  Assembly;  and  it  is  so  mentioned,  unless  the  appointee 
was  continued  in  office  under  an  election  by  the  Assembly.] 

Judges  from  1777,  tvhen  the  first  election  luas  made,  until  1790,  du- 
ring loliicli  time  there  were  hut  three  Judges  in  the  State. 

Sa3Iuel  Ashe,  elected  December,  1777,  and  resigned  upon  being 

elected  Governor  in  1795. 
James  Iredell,  elected  December,  1777,  and  resigned  in  August, 

1778. 
Samuel  Spencer,  elected  December,  1777,  and  died  in  1794. 
John  Williams,  elected   May,   1779,    and   died   October,    1799. 

From  1790,  luhen  the  Uh  circuit  ivas  established,  to  1806,  ivhen  the 
bth  and  6th  circuits  were  added. 

Spruce  Macat,  elected  1790,  and  died  1808. 

John  Haywood,  elected  1794,  resigned  May,  1800. 

David  Stone,  elected  1795,  resigned  1798. 

Alfred  Moore,  elected  1798,  and  resigned,  upon  being  appointed 
a  Judge  of  the  Supreme  Court  of  the  United  States,  De- 
cember, 1799. 

John  Louis  Taylor,  elected  1798,  and  resigned  upon  being  elected 
a  Judge  of  the  Supreme  Court  of  North-Carolina,  upon  its 
organization  in  1818. 

Samuel  Johnston,  appointed  February,  1800,  and  resigned  No- 
vember, 1803. 

John  Hall,  elected  1800,  and  resigned  upon  being  elected  a 
Judge  of  the  Supreme  Court  of  North-Carolina,  in  1818. 

Francis   Locke,    elected    1803,   and    resigned    February,    1814. 


Vr  A  LIST  0F  THE  JUDGES. 

Frora  1806  until  1818,  when  the  Supreme  Court  was  organized. 

David  Stone,  elected  1806,  and  resigned  npon  being  elected  Gov- 
ernor in  1808. 

Samuel  Lowrie,  elected  1806,  died  December,  1817. 

Blake  Baker,  appointed  1808,  commission  expired  December,. 
1808. 

Leonard  Henderson,  elected  1808^  and  resigned  January,  1816. 

eJosFiuA  Grainger  Wright,  elected  1808,  died  June,  1811. 

Henry  Seawell,  appointed  July,  1811,  commission  expired  De- 
cember, 1811. 

Edward  Harris,  elected  1811,  died  March,  1813. 

Henry  Seawell,  appointed  April.  1813,  resigned  February,  1819. 

Duncan  Cameron,  appointed  February,  1814,  and  resigned  No- 
vember, 1816. 

Thomas  Ruffin.  elected  1816,  resigned  December,  1818. 

Joseph  John  Daniel,  appointed  March,  1816,  resigned  upon  being 
elected  a  Judge  of  the  Supreme  Court  of  NortlvCarolina, 
1832. 

Robert  Henderson  Burton,  appointed  March,  1818,  and  resigned 
May,  1818. 

Blake  Baker,  appointed  August,  1818,  and  died  October,  1818. 

From  1818  until  October  1865,  when  the  offrces  of  the  Judges  were 
declared  by  an  ordinance  of  the  Convention  to  be  vacant.  During 
this  period,  a  7th  circuit  ivas  created  in  1836,  and  an  ^th  in  1863. 

John  Paxton,  elected  1818,  died  November,  1826. 

John  DeRossett  Toomer,  elected  1818,  resigned  1819. 

Frederick  Nash,  elected  1818,  resigned  1826, 

Archibald  Debow  Murphey,  elected  1818,  resigned  1820. 

James  Iredell,  Jun.,  appointed  ]\[;irch  1819,  resigned  Mny,  1819. 

John  Robert  Donnell,  appointed  July,  1819.  resigned  1836. 

Willie  Person  Mangum,  elected  1819,  resigned  1820. 

William  Norwood,  appointed"  August,  1820,  resigned  1836. 

George  Edmund  Badger,  elected  1820,  resigned  May,  182i). 

Thomas  Ruffin,  appointed  July,  1825,  resigned  1828. 

Willie  Person  Mangum,  appointed  August,  1826,  commission  ex- 
pired December,  1826. 

Robert  Strange,  elected  1826,  resigned  upon  being  elected  Sena- 
tor to  Congress  in  1836'. 

James  Martin,  (^lected  1826,  resigned  1835. 

Willie  Person  Mangum,  elected  1828,  resigned  upon  being  elected 
Senator  to  Congress  in  1H30. 

David  Lowry  Swain,  elocted  1630,  resigned  upon  being  elected 
Governor  1832. 

Henry  Seawell,  elected  1832,  died  October,  1835. 

Thomas  Settle,  elected  1832,  resigned  1854 
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Romulus  Mitchell  Saunders,  elected  1835,  resigned  1840! 

John  McClintock  Dick,  elected  1835,  died  1861. 

John  Lancaster  Bailey,  elected  1836,  resigned  1863. 

Frederick  Nash,  elected  1836,  resigned  upon  being  appointed  a 
Judge  of  the  Supreme  Court  of  North-Caaolina,  May,  1844. 

Richmond  JNIumford  Pearson,  elected  1836,  resigned  upon  being 
elected  a  Judge  of  the  Supreme  Court  of  North-Carolina, 
1848. 

John  DeRossett  Toomer,  elected  1836,  resigned  August,  1840. 

Edward  Hall,  appointed  February,  1840,  commission  expired 
January,  1841. 

William  Horn  Battle,  appointed  August,  1840,  resigned  upon 
being  appointed  a  Judge  of  the  Supreme  Court  of  North- 
Carolina,  May,  1848. 

Matthias  Evans  jManly,  elected   1840,  resigned  upon  being  ap-- 
pointed  a  Judge  of  the  Supreme  Court  of  North-Carolina, 
1859. 

David  Franklin  Caldwell,  appointed  May,  1844,  resigned  1859. 

Augustus  ^Ioorb,  appointed  .May,  1848,  also  elected  1848,  and  re- 
signed January,  1849. 

John  Willis  Ellis,  elected  1848,  resigned  1858. 

William  Horn  Battle,  elected  January,  1849,  resigned  upon  be- 
ing elected  a  Judge  of  the  Supreme  Court  of  North-Caro- 
lina, December,  1852: 

Romulus  Mitchell  Saunders,  elected  1852,  office  vacated  October, 
1865. 

Samuel  Jones  Person,  appointed  1854,  resigned  1858. 

Jesse  George  Shepherd,  appointed  1858,  resigned  1860. 

Robert  Read  Heath,  appointed  1858,  office  vacated,  October, 
1865. 

James  Walker  Osborne,  appointed  1859,  office  vacated  October, 
1865 

(teorge  Howard,  appointed  1859,  office  vacated  October,  1865. 

Robert  Strange  French,  appointed  i860,  office  vacatec^)ct.,  1865.- 

Thomas  Ruffin,  Jiin.,  appointed  1861,  resigned  1862. 

John  Kerr,  appointed  1862,  commission  expired  January,  1863. 

Robert  Ballard  Gilliam,   elected  1862,  office  vacated  Oct.,  1865. 

Edwin  Godwin  Reade,  elected  1863,  office  vacated  October,  1865. 

William  jMarcus  Shipp,  elected  1863,  office  vacated  October,  1865. 

Judges  of  the  Sup'eme  Court  of  North- Garolina,  since  its  organi- 
zation in  1818. 

John  Louis  Taylor,  elected  in  1818,  died  January  1829. 
Leonard  Henderson,  elected  1818,  died  August,  1833. 
John  Hall,  elected  1818,  resigned  December,  1832. 
John  DeRossett  Toomer,  appointed  June  1829,  resigned  Decem- 
ber, li)29. 
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Thomas  EtiFFiif,  elected  1829,  resigned  November,  1852, 
Joseph  Joh^  Daniel,  elected  1832,  died  Febniarj^,  1848. 
William  Gaston,  elected  1833,  died  Janimiy,  1844. 
Frederick  Na«h,  appointed  May,  1844,  died  December,  1858. 
William  Horn  Battle,  appointed  May,  1848,  resigned  December, 

1848. 
Richmond  Mumpord  Persoj?,  elected  December,  1848,  ofBce  vacated 

October,  1865. 
WiLLLi.M  Horn  Battt.e,  elected  December,  1852,  office  vacated 

October,  1865. 
Thomas  Ruppin,  elected  December,  1858,  resigned  Fall  of  1859. 
Matthias  Evaks  Makly,  appointed  1859,  office  vacated  October, 

1865. 

Chief  Justices  of  t  )e  Supi^eme  Court  since  its  organisation. 

John  Louis  Taylor,  elected  January,  1819. 

Leonard  Henderson,  elected  at  June  Term,  1829. 

Thomas  Ruffin,  elected  at  December  Term,  1833. 

Frederick  Nash,  elected  at  December  Term,  1852. 

Richmond  Mumford  Pearson,  elected  at  December  Term,  1858. 

A  list  of  the  Judges  appointed  hy  Governor  Holden,  under  the  Fro- 
visional  Government  established  in  North- Carolina  hy  President 
Johnson. 


David  Alexander  Barnes. 
Edward  Jenner  Warren. 
Daniel  Gould  Fowlb. 
Robert  Ballard  Gilliam. 


Ralph  Potts  Buxton. 
Anderson  Mitchell. 
Robert  Paine  Dick. 
Edwin  Godwin  Reade. 


A  list  of  the  Judges  of  the  Superior  Courts,  who  were  elected  by  the 
General  Assembly  of  1865,  and  are  now  in  office. 


*0 
David  Alexander  Barnes. 

Edward  Jenner  Warren. 

Daniel  Gould  Fowle. 

Robert  Ballard  Gilliam. 


Ralph  Potts  Buxton, 
Anderson  Mitchell. 
William  Marcus  Shipp. 
Augustus  Summerp'ld  Merrimon. 


A  list  of  the  present  Judges  a.nd  other  officers  of  the  Supreme  Court 

Ribhmond  Mumford  Pearson,  Chief  Justice. 
William  Horne  Battle,  Associate  Judge. 
Edwin  Godwin  Reade,  Associate  Judge. 
SioN  Hart  Rogers,  Attorney  General, 
Samuel  Field  Phillips,  Reporter. 
Edmund  B.  Freeman,  Clerk. 
James  Litchford,  Marshall. 


A  LIST  OF 

ATTORNEY    GENERALS 

SIXCE   THE 

Adoption  of  the  Constitution  in  1776. 


Waightstill  Avery,  elected  1777,  resigned  1779. 

James  Iredell,  appointed  November,  1779,  resigned  1782. 

Alfred  Moore,  appointed  1782,  resigned  1790. 

JoHX  Havavood,  elected  1791,  resigned  1794. 

Blake  Baker,  elected  1794,  resigned  1803. 

Hexry  Seawell,  elected  1803,  resigned  1808. 

Oliver  Fitts,  elected  1808,  resigned  1810. 

WiLLiAir  i\IiLLER,  appointed  1810,  commission  expired  1810. 

HuTCHiNs  G.  Burton,  elected  1810,  resigned  1816. 

William  Drew,  elected  1816,  resigned  1825. 

James  F.  Taylor,  elected  1825,  died  1828. 

EoBERT  li.  Jones,  appointed  1828,  commission  expired  1828. 

EoMULus  ^I.  Sauxders,  elected  1828,  resigned  1834. 

John  R.  J.  Daniel,  elected  1834,  office  expired  1840. 

Hugh  McQueen,  elected  1840,  resigned  1842. 

Spier  Whitaker,  elected  1842,  office  expired  1846. 

Edward  Stanly,  elected  1846,  resigned  1848. 

Bartholomew  F.  Moore,  appointed  1848,  resigned  1851. 

William  Eaton,  appointed  1851,  commission  expired  1852. 

Matt  W.  Ransom,  elected  1852,  resigned  1855. 

Joseph  B.  Batchelor,  appointed  1855,  resigned  1856. 

William  H.  Bailey,  elected  1856,  office  expired  1856. 

William  A.  Jenkins,  elected  1856,  office  declared  vacant  by  the 

Legislature  of  1862,  for  having  accepted  an  office  nnder  the 

Confederate  Government. 
Sign  H.  Rogers,  elected  1862,  office  vacated  by  an  ordinance  of 

Convention  in  October,  1865. 


A    LIST  OF  REPORTERS 

OF   CASES   DETERMINED    IN   THE 

COURTS  OF  NORTH-CAROLINA, 

Together  with  the  Titles  of  the  Reports. 


[Prior  to  the  establishment  of  the  Supreme  Court  of  North-Carolina  in  1818,  ac- 
cording to  its  present  orgam'zation,  the  Reports  were  prepared  and  published  by 
volunteer  Reporters  upon  their  own  responsibility.  Since  then,  they  have  been  pre- 
pared and  published  by  official  Reporters,  under  the  sanction  of  law.J 

Francis  Xayier  Martin. — "Notes  of  a  few  decisions  in  the  Su- 
preme Court  of  the  State  of  North  Carolina,  and  in  the 
Circuit  Court  of  the  United  States  for  the  District  ot  North 
Carolina,"  2  vol's. 

John  Haywood. — "Reports  of  cases  adjudged  in  the  Superior 
Courts  of  Law  and  Equity  of  the  State  of  North  Carolina 
from  the  year  1789  to  the  year  1798,"  vol.  1st. 

John  Haywood — "Reports  of  cases  adjudged  in  the  Superior 
Courts  of  Law  and  Equity,  Court  of  Conference  and  Fede- 
ral Court  for  the  State  of  North  Carolina,  from  the  year 
1797  to  1806,"  vol.  2nd. 

John  Louis  Taylor. — "  Cases  determined  in  the  Superior  Courts 
of  Law  and  Equity  of  the  State  of  North  Carolina." 

Duncan  Cameron  and  William  Norwood. — "  Reports  of  cases  ruled 
and  determined  by  the  Court  of  Conference  of  North  Car- 
olina.'" 

John  Louis  Taylor.— "Carolina  Law  Repository,"  containing 
"  opinions  of  American  Jurists,  and  reports  of  cases  ad- 
judged in  the  Supreme  Court  of  North  Carolina,"  vols.  1 
and  2. 

Archibald  D.  Murphy.-— "Reports  of  cases  argued  and  adjudged 
in  the  Supreme  Court  of  North  Carolina  from  the  year 
1804  to  the  year  1813  inclusive,  and  at  the  July  Term, 
1818,"  vols.  1  and  2. 

John  Louis  Taylor. — "  North  Carolina  Term  Re]o<Drts,"  or  cases  ad- 
judged in  the  Supreme  Court  of  Nortli  Carolina  from  July 
Term,  1816,  to  January  Term,  1818,  inclusive. 

Archibald  D.  Mubphey. — Reports  of  cases  argued  and  adjudged 
in  the  Sup,r,enae  Courts  of  2^orth  Carolina  during  the  year 
1819.. 


A  LIST  OF  EEPORTERS.  XI 

Thomas  Ruffdst. — {Note — The  cases  reported  by  Mr.  (afterward 
Chief  Justice)  Ruffin  are  contained  in  the  first  248  pages  of 
the  1st  vol.  of  Hawks'  Reports.) 

Francis  L.  Hawks, — "  Reports  of  cavses  argued  and  adjudged  in 
the  Supreme  Ccjurt  of  North  CaroHna  from  1820  to  June 
Term,  182(j,  both  inclusive,"  4  volumes. 

George  E.  Badger  and  Thomas  P.  Devereux. — {Note — The  labors 
of  Mr.  Badger  are  included  in  the  first  half  of  the  1st  vol- 
ume of  Devereux's  Law,  and  also  of  his  Equity  Reports.) 

Thomas  P.  Devereux. — Cases  (Law  and  Equity)  argued  and  de- 
termined in  the  Supreme  Court  of  North  Carolina  from  De- 
cember Term,  1820,  to  June  Term,  1834,  both  inclusive. 
Law  Reports  in  4  vols..  Equity  Reports  in  3  vols.) 

"Ihomas  p.  Devereux  and  William  H.  Battle. — "Reports  of  cases 
(Law  and  Equity)  argued  and  determined  in  the  Supreme 
Court  of  North  Carolina  from  December  Term,  1834,  to  De- 
cember Term,  1839,  both  inclusive."  Law  Reports  in  4 
vols..  Equity  Reports  in  2  vols. 

William  H.  Battle. — {Note — The  separate  labors  of  Mr.  Battle 
are  contained  in  the  latter  part  of  the  last  volumes  (Law 
and  Equity)  of  Devereux  and  Battle's  Reports  and  the  first 
part  of  the  first  volume  (Law  and  Equity)  of  Iredell's  Re- 
ports. ) 

James  Iredell. — "  Reports  of  cases  (Law  and  Equity)  argued  and 
determined  in  the  Supreme  Court  of  North  Carolina  from 
June  Term,  1840,  to  August  Term,  1852,  both  inclusive." 
Law  Reports  in  13  vols  ;  Equity  Reports  in  8  vols. 

Perrin  Busdee. — "  Reports  of  cases  (Law  and  Equity)  argued  and 
determined  in  the  Supreme  Court  of  North  Carolina  from 
December  Term,  1852,  to  August  Term  1853,  both  inclu- 
sive." Law  R'^ports  in  1  vol. ;  Equity  Repoi'ts  in  1  vol. 
Hamilton  C.  Jones. — "Reports  of  cases  (Law  and  Equity)  argued 
and  determined  in  the  Supreme  Court  of  North  Carolina 
from  December  Term  1853,  to  June  Term  18G3,  both  in- 
clusive." Law  Reports  in  8  vols.;  Equity  Reports  in  0 
vols.  {Note — The  last  number  of  Jones'  Law  Reports  i.s 
contained  in  Winston's  Law  Reports.) 

Patrick  II.  Winston. — "  Cases  at  Law  and  cases  in  Equity  argued 
and  determined  in  the  Supreme  Court  of  North  Carolina 
from  June  Term  1863,  to  December  Term  1864,  both  inclu- 
sive." Law  Reports  in  2  vols. ;  Equity  Reports  iii  1  vol. : 
2  Law  and  Equity  bound  in  one. 


\ 


TITLI«  OF  THE  EEPORTS 

DIGESTED   IN   THIS    VOLUME, 

With  the  Abbreviations  by  which  they  are  designated. 


TITLES   OF   THE   REPORTS. 


WHEN   PUBLISHED, 


Martin's  Eeports  in  two  vols.,  1797, 
Haywood's  Eeports,  1st  vol.,  1799, 
Taylor's  Eeports,  1802, 
Conference  Eeports,  1808, 
Haywood's  Eeports,  2d  vol.,  1806, 
Carolina  Law  Eepository,  1814, 
Carolina  Law  Eepository,  1816, 
North-Carolina  Term  Eeports,.  1818, 
Murphey's  Eeports,  1st  vol.,  1822, 
Murphey's  Eeports,  2d  vol.,  1826, 
Mnphey's  Eeports,  3d  vol.,  1821, 
Hawks'  Eeports,  1st  vol.,  1823, 
Hawks'  Eeports,  2d  vol.,  1824, 
Hawks'  Eeports,  3d  voL,  1826, 
Hawks'  Eeports,  4th  vol.,  1828, 
Devereux's  Eq.  Eeports,  1st  vol.,  1821, 
Devereux's  Eq.  Eeports,  2d  vol.,  1836, 
Devereux  and  Battle's  Eq.  Ee- 
ports, 1st  vol., 
Devereux  and  Batttle's  Eq.  Ee- 
ports, 2d  voL,  1840, 
Iredell's  Equity  Eeports,  1st  vol.,  1841, 
Iredell's  Equity  Eeports,  2d  vol.,.  1843, 
Iredell's  Equity  Eeports,  3d  vol.,,  1845, 
Iredell's  Equity  Eeports,  4th  vol.,,  1847, 
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DIGEST 


ABATEMENT. 

1.  If  the  death  of  a  party  be  suggested,  the  suit  goes  ofi  at 
the  second  term  after  the  suggestion.  Patterson  v.  Savage,  Mar., 
61,  (58.) 

2.  Since  the  act  of  178G,  (Eev.  Stat.  ch.  2,  sees.  1,  2,)  if  the 
comph^inant  dies,  tlie  defendant  is  not  thereby  out  of  court,  or 
the  suit  abated;  but  it  is  continued  in  court  for  two  terms  next 
following,  by  the  force  of  that  act;  and  at  either  of  those  two 
next  terms,  complainant's  representatives  may  come  into  court, 
and  move  to  be  made  parties,  and  be  admitted  parties  on  record, 
to  carry  on  the  suit ;  and,  within  these  two  terms,  there  is  no 
necessity  for  a  Bill  of  lievivor.  The  application  of  the  party, 
however,  if  he  be  not  the  legal  representative,  may  be  controver- 
ted by  plea  as  well  as  if  there  was  a  Bill  of  lievivor;  and  tY 
seems  ,  if  .the  interest  of  the  complainant  has  gone,  by  devise  or 
otherwise,  to  any  other  than  the  legal  representative,  that  must 
be  stated  by  bill.  Anon,  1  Hay.,  163,  (186.)  (See  Rev.  Code, 
ch.  1,  sec.  1.) 

3.  The  suit  abates  upon  the  death  of  the  complainant  more 
than  two  terms,  and  must  be  revived  by  a  Bill  of  Revivor;  but 
defendant  is  not  entitled  to  costs  upon  the  abatement,  as  he 
would  have  been,  if,  after  two  terms,  a  scire  facias  were  brought 
and  an  abatement  pleaded.  Stephenson  v.  Prescoft,  2  Hay.,  163, 
(350. 

4.  A  court  of  equity  may  at  any  time  during  the  term  after 
the  death  of  the  plaintiff,  in  a  suit,  on  motiou,  declare  the  suit 
to  be  abated,  though  if  the  representative  of  the  plaintiff  were 
afterwards  to  apply  within  that  term,  the  order  would  be  set 
aside  and  the  suit  revived,  unless  such  representative  had  be- 
fore contumaciously  refused  to  come  in  and  make  himself  a 
party.     Collier  v.  Pank  of  Keu-hern,  1  Dev.  and  Bat.,  328. 

5.  The  abatement  of  a  suit  in  equity,  for  an  injunction,  is  not 
of  itself  a  dissolution  of  the  injunction.  It  requires  an  order  of 
the  court  for  that  purpose,  which  order  it  is  competent  for  the 
court  to  make,  after  an  abatement  by  death.     Ibid. 
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6.  Upon  the  abafement  of  an  injunction  suit  in  equity,  th^ 
defendant,  on  motion,  may  have  an  order  for  the  dissolution  ot 
the  injunction,  and  thereupon  a  judgment  upon  the  injunction 
bond  against  the  sureties  thereto.     Ibid. 

7.  If  the  motion  for  the  dissolution  should  be  made  at  the 
second  term,  no  notice  thereof  need  be  given  to  the  plaintiff's 
representative;  but  if  the  defendant  neglect  to  move  at  that 
term,  it  may  be  necessary  that  he  should  give  notice  of  his  mo- 
tion, or  that  the  order  should  be  prospective,  and  be  served  on 
the  plaintifi''s  representative.     Ibid. 


ACCOUNT. 


1.  Where  to  a  bill  stating  errors  in  an  account  settled  four  oir 
five  years  ago,  the  defendant  pleaded  specially,  denying  each 
error  and  also  all  fraud,  if  the  plaintiff  do  not  take  issue  and 
prove  the  error  or  fraud,  the  court  will  not  disturb  the  account. 
JBlacJdedge  v.  Simpson,  1  Hay.,  259,  (298.) 

2.  If  an  administrator,  against  whom  a  bill  is  filed  for  an  ac- 
count, sets  up  a  release  from  complainant,  which  complainant 
admits  he  signed,  but  says  he  was  under  age  and  ignorant  of 
his  rights,  an  account  shall  be  taken  before  trying  the  validity 
of  the  release.      Carter  and  Wife  v.  Alston,  2  Hay.,  237,  (421.) 

3.  Where  a  bill  is  filed  to  surcharge  and  falsify  an  account 
stated  nineteen  years  before,  the  delay  must  be  well  accountexi 
for,  to  repel  the  presumption  arising  from  this  acquiescence. 
For  this  purpose,  it  is  not  enough  that  the  mistake  sought  to  be 
rectified,  was  discovered  within  a  few  months  previous  to  the 
exhibiting  of  the  bill,  but  it  should  appear  why  the  discovery 
was  not  sooner  made      Bruce  v.   Child,  4  Hawks,  372. 

4.  Upon  a  bill  to  correct  a  settled  account  for  specified  error, 
such  errors  only  can  be  corrected  as  arose  from  fraud  or  ini&. 
take;  and  the  plaintiff  cannot  surcharge  and  falsify,  as  to  an 
item  of  the  account,  assented  to  at  the  settlement  with  a  full 
knowledge  of  the  facts.     Compton  v.   Culberson,  2  Dev.  Eq.,  93. 

5.  And  where  the  bill  also  sought  to  set  aside  the  settlement, 
as  obtained  by  undue  influence,  it  was  held  that  the  plaintiff  by 
consenting  to  a  reference  of  the  account  upon  the  basis  of  the 
settlement,  with  libert}-  to  surcharge  and  falsify,  had  waived  the 
relief  sought  upon  the  ground  of  undue  influence.     Ibid. 

6.  Whenever  the  defendant  is  the  agent,  bailift'or  receiver  of 
the  plaintitt,  a  court  of  eqnitv  has  juriscliction  for  an  account. 
AlrCasMll  V.  Bride,  2  Dev.  Eq.,  265  _' 

7.  Courts  of  equity  take  jurisdiction  of  all  matters  of  ao^ 
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count;  and  where  the  administrator  of  a  principal  debtor  agreed 
with  the  surety  to  confess  assets  to  the  action  of  the  creditor 
upon  condition  that  the  surety  would  pay  the  residue  of  the 
debt,  deducting  the  assets  really  applicable  to  it,  as  an  account 
of  the  administration  is  necessary  to  the  relief  of  the  adminis- 
trator, his  bill  will  be  sustained.    Jones  v.  Bullock,  2  Dev.  Eq.,  368. 

8.  Where  an  interlocutory  order  for  an  account  is  not  reheard, 
it  ought  to  be  taken  as  a  declaration  that  the  plaintiff  is  entitled 
to  the  account  prayed  for.  Bailey  v,  Wilson,  1  Dev.  and  Bat., 
Eq.,  182. 

9.  A  series  of  consignments  on  one  side,  and  of  payments  ou 
the  other,  gives  jurisdiction  to  a  court  of  equity  for  an  account, 
although  one  transaction  would  not  be  sufficient.  McLin  v. 
McNamara,  2  Dev,  and  Bat.,  Eq.,  82. 

10.  The  circumstance  that  a  turnpike  company  were  induced 
to  lessen  their  rate  of  tolls  in  consequence  of  the  encroachments 
and  illegal  acts  of  the  defendant,  might,  perhaps,  be  taken  into 
consideration  in  an  action  on  the  case  at  law,  but  will  furnish 
no  reason  for,  an  account  in  equity  for  receiving  or  abstracting 
the  plaintiffs  tolls.  Buncombe  Turnpike  Company  v.  Allen,  2 
Dev  and  Bat,  Eq.,  115. 

11.  Where  a  bill  is  filed  to  impeach  a  settled  account  on  the 
ground  of  error  in  the  account,  the  errors  alleged  must  be  posi- 
tively and  specificall}^  stated.    Mehane  v.  Jlfehane,  1  Ired.,  Eq.,  403. 

12.  In  this  case,  the  court  upon  the  facts,  pronounces  that  the 
plaintiff  is  not  entitled  to  the  account  which  he  seeks,  and  dis- 
misses the  bill  with  costs.      Wchb  v.  Griffith,  1  Ired.,  Eq.,  446. 

13.  Where  there  was  a  bill  for  an  account  against  two,  and  a 
judgment  pro  confesso  as  to  one,  and  in  the  course  of  the  pro- 
ceedings, an  order  was  entered  that  an  account  should  be  taken 
as  to  the  latter  "  without  prejudice,"  and  an  account  was  ac- 
cordingly taken,  and  exceptions  filed  thereto.  Held,  that  this 
order  was  contrary  to  the  course  of  the  court,  and  not  an  adju- 
dication of  the  court,  but  entered  by  consent  of  the  parties  to 
speed  the  cause  without  doing  injustice;  and  where  it  seemed 
that  justice  could  not  be  done,  unless  the  account  was  taken  as 
to  all  the  parties,  the  account  taken  under  this  order  was  set 
aside  in  tofo,  and  a  new  reference  made  as  to  all  the  matters  of 
account  prayed  for  in  the  bill.  McGaskill  v.  McBryde,  2  Ired., 
Eq.,  52.  ^ 

14.  Where  a  bill  is  filed  by  a  cestui  que  trust  against  his  trus- 
tee, for  an  account  and  settlement,  the  latter  cannot  avail  himself 
of  the  defence  of  "  a  stated  account,"  when  he  admits  at  the 
same  time  that  he  discovered  errors  in  that  account  which  he 
corrected,  and  paid  according  to  that  corrected  account,  and 
moreover  that  he  has  not  yet  fully  accounted  for  all  the  property 
in  his  hands  as  ti'ustee.  In  taking  the  accounts,  however,  the 
master  is  to  respect  any  partial  settlement  that  has  been  made, 
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60  far  as  it  extends,  unless  shown  to  be  erroneous  or  to  have 
been  improvidently  made.      Green  v.  Burti  2  Ired.,  Eq.,  545. 

15.  Though  it  is  the  usual  course,  in  a  suit  brought  by  a 
cestui  que  trust  against  his  trustee,  for  an  account  of  the  trust 
fund,  to  order  a  reference,  yet  it  will  not  be  ordered,  when  ob- 
jected to  by  the  trustee,  where  it  appears  satisfactorily  on  the 
hearing,  that  there  is  nothing  due  from  the  trustee.  Nail  v. 
Martin,  4  Ired.,  Eq.,  159.  ,  _ 

16.  An  account  stated  in  writing  and  settled  and  signed  by 
the  parties,  is  a  bar  to  a  bill  for  another  account.  Harrison  v. 
Bradley,  5  Ired.,  Eq.,  136. 

18.  If  the  plaiutifls  state  the  settlement  in  their  bill,  they  cannot 
ask  to  have  it  opened,  but  for  some  fraud,  omission  or  mistake 
pointed  out.     Ibid. 

17.  Where  a  bill  for  an  account  lies,  the  defendant  can  adduce 
the  settlement  and  show  thereby  tliat  the  parties  have  already 
accounted,  and  therefore  ought  not  to  be  compelled  to  do  so 
again.  The  difference  is,  that  when  the  defendant  sets  up  this  ' 
defence,  he  must  state  upon  his  oath  that  the  account  as  settled 
is  just  and  true,  and,  in  that  case,  it  is  conclusive  unless  im- 
peached upon  one  of  the  grounds  mentioned.     Ibid. 

18.  Where  an  "  account  settled  "  is  relied  on  by  way  of  plea 
or  answer  to  a  bill  for  an  account,  it  is  conclusive,  unless  the 
plaintiff  can  allege  and  prove  some  fraud  or  mistake.  And  the 
allegation  of  such  fraud  or  mistake  must  state  the  particular 
fact  of  fraud  or  mistake.     Cost  in  v.  Baxter,  6  Ired.,  Eq.,  197. 

19.  AVhere  there  has  been  a  suit  between  parties,  on  account 
taken  and  a  decree  thereon,  neither  party,  while  the  decree  re- 
mains in  force,  can  bring  a  new  suit  for  the  purpose  of  recover- 
ing items,  which  it  is  alleged  were  omitted  in  the  former  account. 
Horner  v.  Dunnagan,  6  Ired.,  Eq.,  371. 

20.  Where  it  appeared  that  during  a  co-partnership  of  eight 
years  duration,  there  had  been  an  occasional  calculation  of  in- 
terest and  summing  up  of  results  and  a  division  of  profits,  but 
no  surrender  of  vouchers  or  cancellation  of  books,  nor  release, 
nor  receipt  in  full,  it  was  held  that  the  transactions  were  not  of 
such  a  conclusive  nature  as  to  bar  an  account.  Lynch  v.  Bitting^ 
6  Jones,  Eq.,  238. 


•       ACQUIESCENCE. 

1.  When  an  attorney  in  fact  conveys  land,  but  his  power  is 
BO  defective  as  not  to  enable  him  to  convey  the  legal  title,  an 
acquiescence  by  the  owner  and  his  heirs  amounts  to  a  confirma- 
tion of  the  contract  and  gives  an  equitable  title  to  the  purchaser. 
Benzien  v.  Lenoir ^  1  Car.  L.  K,  504,  (117.) 


ACTS  OF  ASSEMBLY.— ADMIXISTRATOES,  ETC. 


ACTS  OF  asse:mbly. 

1.  The  default  of  her  officers  and  even  of  the  legislature  it- 
self will  not  bar  the  State  of  a  clear  right  But  their  acts,  un- 
der a  law,  which,  it  is  contended,  has  giv^en  the  State  a  right, 
commencing  with  the  time  of  its  passage  and  continuing  for 
many  years  thereafter,  afford  strong  proof  of  the  sense,  in  which 
the  law  was  understood  by  those  who  passed  it.  Adorneij  Gen- 
eral V.  Bank  of  Neicbcrn^  1  Dev.  and  Bat.  Eq.,  21G. 

2.  Where  a  statute  declares  that  a  deed  or  other  instrument 
shall  not  be  valid  "at  law,"  it  does  not  mean  sin:iply  that  it 
ehall  be  held  invalid  in  a  Court  of  law  onl}',  but  invalid  in  all 
Courts,  *'  At  law,"  is  not  an  expression,  whicn  in  a  statute  sig- 
nifies merely  a  legal  tiibunal  as  distinguished  from  an  equita- 
ble jurisdiction,  but,  generally,  our  system  of  jurisprudence, 
whether  legal  or  equitable.  Flemhuj  v.  Jianjin,  2  Ired.  Eq.» 
584. 

3.  Where  by  the  penning  of  an  act  of  assenibly,  its  meaning 
is  rendered  doubtful,  long  usage  is  a  just  mevlium,  by  which 
to  expound  it;  upon  the  maxim tliat  the  ^\jus-et  norma loquendi^* 
are  governed  by  usage.  But  if  such  usage  be  contrary  to  tho 
obvious  meaning  of  the  words  of  the  act,  it  is  nat  to  be  regard- 
ed.    Attorney  General  v.  Banl'  of  Cape  Fem%  5  Ired.  Eq.,  71. 

4.  Where  the  words  are  doubtful  and  the  usage  has  been  ac- 
quiesced in  by  both  parties  for  a  long  serie«5  of  years  it  is  con- 
clusive.    Ibid. 

5.  The  act  of  1827  relative  to  the  constrwetion  of  limitations 
in  a  will  after  a  "  dying  without  issue,"  &o.,  wliich  was  mtified 
on  the  7th  day  of  January,  1828,  and  directs  that  it  shall  not 
apply  to  wills  "made  before  the  15th  day  of  January  next, '* 
must  be  construed  to  speak  from  the  first  day  of  the  session, 
which  was  in  November,  1827,  and  therefore  it  went  into  opera- 
tion the  loth  day  of  January,  1828.  Weeks  v.  IVeekSy  5  Ired. 
Eq.,  111.    (See  Rev.  Code,  ch.  43,  sec,  S.) 


ADMINISTRATORS. 

See  (Executors  and  Administrator.) 


ADVANCEMENT. 

See    (Distribution.)      (Legacy — Construction — What  passes, 
and  who  takes,  108.)     (Trustees  and  trusts,  94.) 
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T.  How  far  a  principal  is  bound  by  the 
the  acts  of  his  agent,  or  b  -  no- 
tice to  him. 
U.  Of  the  responsibility  ot  an  agent  to 
to  his  princi  ,,  i. 
III.  How  far  an  agent  is  bound  on  a  con- 
tract made  for  his  principal 


IV.  How  an  agent  must  execute  an  in- 
strument for  his  principal. 
V.  Public  Agents. 

VI.  Whether  an  agent  can  become  the 

purchaser  of  his  principal's  pro- 
perty. 

VII.  Agent's  claim  for  compensatioo. 


I.       HOW   FAR   A    PRINCIPAL   IS    AFFECTED    BY  THE    ACTS   OF   HIS   AGENT   OB 
BY   NOTICE    TO     HIM. 

^  1.  The  principle  that  notice  to  an  agent  is  notice  to  his  prin- 
cipal  does  not  apply  to  the  case  of  isiirveys  of  entries  of  land, 
made  by  public  surveyors  in  the  discharge  of  their  duty.  The 
nile  applies  only  where  there  is  a  special  trust  or  confidence 
reposed  in  the  agent  at  the  time  of  the  transaction,  or  after,  by 
the  acceptance  of  the  purchase  by  the  principal.  3Ierr{l  v.  Sloaii, 
1  Murph.,  121. 

2.  In  a  bill  by  a  principal  to  have  certain  conveyances  of  land 
and  slaves  made  by  one  purporting  to  act  as  his  attorney,  de>- 
clared  void,  surrendered  and  cancelled,  for  want  of  authority  in 
tlie  attorney  to  act  for  him,  it  is  unimportant  to  the  defence^ 
whether  the  plaintiff  made  to  the  agent  a  formal  letter  or  not» 
provided  it  sufficiently  appear  that  he  otherwise  gave  him  au- 
thority to  contract  in  his  name  for  the  conveyance  of  the  land 
and  slaves;  though  such  a  letter  of  attorney  would  be  requisite 
to  impart  validity  to  the  deeds,  as  legal  instruments.  Pickard 
V.  Breiver,  2  Dev.  and  Bat,  Eq.,  428. 

3.  Any  written,  or  even  parol  authority  to  an  agent  to  malcD 
Bale  of  slaves  will  be  sufficient;  because  it  is  an  act  which  may 
be  done  without  deed,  and,  therefore,  the  authority  to  do  it,  may 
be  witliout  deed.     Ibid. 

4.  The  fact  of  an  authority  having  been  conferred,  and  a  for- 
mal letter  of  attorney  made  by  a  principal  to  his  agent,  for  the 
purpose  of  submitting  certain  matters  of  controversy  in  relation 
to  land  and  slaves  to  arbitration,  and  making  conveyances  pur- 
suant to  the  award,  held  to  be  established  upon  the  evidence 
furnished  by  the  principal's  letters  and  declarations,  and  by 
other  testimony,  contrary  to  the  positive  allegations  of  his  bill, 
and  notwithstanding  the  inability  of  the  defendant  to  produce 
the  letter  of  attorney.     Ibid. 

5.  The  authority  of  an  agent  to  collect  a  note  or  bill,  does  not 
authorize  him  to  indorse  the  note  or  bill,  either  in  the  name  of 
his  principal,  or  on  his  account.  Hines  v.  Butler^  3  Ired.,  Eq,, 
Rep.,  307. 

6.  Much  less  is  an  agent  authorized  to  endorse  another  paper 
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for  the  debtor,  to  enable  the  latter  to  raise  money  to  pay  th» 
debt  to  the  principal.     Ibid. 

7.  Before  an  agent  can  insist  that  his  principal  has  adopted,, 
as  his  own,  acts,  which  the  agent  had  no  authority  to  do,  it  is 
necessary  to  show  that  the  principal  was  fully  apprised  of  all  the 
facts  and  circumstances  attending  the  transaction.     Ibid. 

8.  Where  a  person  authorized  another  to  buy  and  sell  negroes 
for  him,  this  was  a  general  authority,  and  the  agent  had  a  right 
to  buy  iFor  caslf  or  on  credit,  at  his  discretion,  and  the  principal 
was  bound  by  his  acts.     Rufjin  v.  3Iebane,  <j  Ired.,  Eq.,  507. 

9.  Where  such  an  agent  bought  a  negro,  in  the  course  of  his 
agency,  and  gave  a  note  under  seal  in  the  name  of  his  principal, 
and  the  principal  repudiated  the  note  because  it  was  under  seal, 
it  uxis  held  that  the  seller  was  remitted  to  his  original  right 
against  the  principal  for  the  price  of  the  negro.     Il/id. 

10.  The  principle  is  well  settled  that  if  an  agent  or  trustee 
convert  the  property  confided  to  him,  the  principal  or  cestui  que 
trust,  may  at  his  election  ratify  the  transaction  and  claim  what- 
ever profit  is  made  by  it.     Motley  v.  3Iotley,  7  Ired.,  Eq.,  211. 

n.       OF   THE    RESPONSIBILITY  OP  AS  AGENT  TO    HIS  PRINCIPAL. 

1.  Where  the  children  of  a  person,  who  had  died  intestate, 
appoint  an  attorney  or  agent  to  collect  moneys,  whfch  were  due 
to  their  father  in  his  life-time,  and  he  collects  them  accordingly, 
Buch  attorney  or  agent  cannot,  when  he  is  called  upon  to  ae- 
count  lor  what  he  has  received,  object  that  it  belonged  in  law 
to  the  administrator  of  the  deceased  father.  Means  v.  Hoijan,  2 
Ired.  Eq.,  525. 

2.  It  is  a  well  established  principle  in  equity,  that  an  agent 
cannot  make  himself  an  adverse  part}'  to  hia  principal,  while 
the  agency  continues;  he  can  neither  make  himself  a  purchaser 
when  employed  to  sell,  nor,  if  employed  to  purchase,  can  he 
make  himself  the  seller.  In  both  cases  he  ho  is  but  a  trustee 
for  his  principal.  Deep  River  Gold  3iining  Company  v.  Fox,  4 
Ired.  Eq..  61. 

3.  But  the  rule  applies  only  to  agents,  who  are  relied  upon 
for  counsel  and  direction,  and  whose  employment  is  rather  a 
trust  than  a  service;  and  not  to  those  who  are  merely  employed 
as  instruments  in  the  periormance  of  some  appointed  service. 
lUd. 

4.  Where  A  had  been  absent  and  "not  heard  from  for  seven 
years,  and  on  the  presumption  of  his  death,  administration  on 
his  estate  was  granted  to  B,  who  filed  a  bill  against  C  Avho  had 
been  his  agent,  praying  an  account  of  what  ho  had  received  as 
Buch,  and  for  payment  of  any  balance  in  his  hands,  and  C  in  his 
answer  stated  that  from  A's  wandering  habits,  it  was  just  as 
probable  that  he  was  alive  as  dead ;  the  cause  being  set  down 
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for  hearing  upon  bill  and  answer,  it  was  held  that  where  the 
court  decreed  the  payment  of  the  money  in  C's  hands,  it  might 
properly  annex  as  a  condition  that  before  C  should  pay  it,  B 
should  execute  to  him  a  bond  of  indemnity.  Daughtry  v.  Hed' 
dick,  5  Ired.  Eq.,  26 J. 

5.  An  agent  who  renders  no  account,  is  not  entitled  to  any 
compensation  for  his  services,  nor  is  he  entitled  to  charge  for 
the  particular  payments  made  for  his  principal,  »vithout  show- 
ing that  upon  a  settlement  of  the  transactions  of  his  agency, 
such  an  amount  is  due  to  him.     Blotley  v.  Motley,  7  Ired.  Eq.,  211. 

6.  One  who  has  undertaken  by  covenant  to  act  as  an  agent 
to  explore,  survey  and  sell  a  body  of  lands,  and* account  therefor 
at  stated  periods,  and  who  took  from  his  principal  a  power  of 
attorney  enabling  him  to  make  title,  can  not,  without  taking  the 
proper  steps  to  put  an  end  to  the  trust,  purchase  for  himself, 
another  title  to  such  lands.     Blount  v.  Eoheson,  3  Jones,  Eq.,  73. 

7.  The  death  of  the  principal  in  such  case,  after  the  agent 
had  bid  off  the  land  at  a  sheriff's  sale,  although  it  revoked  the 
power  of  the  attorney  to  sell,  did  not  affect  the  agent's  duty  un- 
der the  covenant,  so  as  to  enable  him  to  take  an  adversary  po- 
sition towards  the  heirs.     Ibid. 

8.  Where  an  acts  admits  of  two  constructions,  the  one  right- 
ful and  the  other  wrongful,  the  rightful  character  will  be  impu- 
ted to  it,  and  the  party  will  not  be  heard  to  aver  that  he  acted 
wrongfully,  or  be  allowed  to  take  advantage  of  his  own  wrong. 
Ibid. 

9.  Where  an  agent  deposited  money  in  bank  as  an  ordinary 
deposit,  stating  at  the  time  that  it  was  the  money  of  his  princi- 
pal, but  desired  the  officer  to  place  it  to  his,  the  agent's  credit; 
alleging  that  he  might  have  occasion  to  use  it  for  the  benefit  of 
his  principal,  and  the  agent  died  insolvent  shortly  afterwards; 
it  was  held  that  the  principal  was  entitled  to  the  fund  as  against 
the  representatives  of  the  agent.    Whitley  v.  Foy,  6  Jones,  Eq.,  34. 

10.  Where  a  person,  on  the  footing  of  a  friend,  neighbor  and 
relative,  undertook  to  manage  the  monied  affairs  of  an  old  lady, 
without  any  stipulation  as  to  compensation,  and  without  the 
intention  of  making  a  charge  for  his  services;  it  was  heldih^t 
he  was  not  entitled,  after  her  death,  to  claim  a  remuneration 
fpr  his  services,  even  though  he  was  held  to  a  strict  account  by 
her  administrator.     Hill  v.   Williams,  (3  Jones,  Eq.,  242. 

11.  Where  an  agent  withheld  the  notes  of  his  principal  from 
her  administrator,  which  notes  were  of  long  standing  and  large 
amounts  of  interest  had  accumulated  thereon,  and  being  Avarn- 
ed  by  the  administrator  that  he  would  be  held  liable  for  interest 
on  the  accumidation  unless  he  surrendered  the  notes  or  had 
them  renewed;  it  was  held  that  he  should  be  made  liable  so  to 
account  from  the  date  of  the  filing  of  the  bill.     Ibid. 

See  (Account,  7.) 
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III.  HOW    FAR   AN   AGENT   IS    BOUND    ON    A  CONTRACT    MADE    FOR  HIS  PRIK- 

CIPAL. 

1-  One,  -^-ho  \vithont  frand^  contracts  in  the  name  of  another, 
but  without  his  authority,  is  not  personally  liable  upon  the  con- 
tract, unless  he  renders  himself  so  by  express  stipulation,  or  by 
the  receipt  of  the  consideration.  Hite  v.  Goodman,  1  Dev.  and 
Bat.  Eq.,  364. 

IV.  HOW    AN    AGENT    MUST    EXECUTE    AN    INSTRUMENT    FOR    HIS   PRINCIPAL. 

1.  An  instrument,  executed  by  an  attorney  for  liis  principal, 
may  be  si^-ned  by  A.  (the  attorney)  for  B.  (the  principal,)  or  B. 
(the  principal)  by  A.  (the  attorney),  but  it  must  profess  in  itg 
terms  to  be  the  act  of  the  principal.  Oliver  v.  Dix,  1  Dev.  and 
Bat.  Eq.,  158.     S.  P.  Redmond  v.  Coffin,  2  Dev.  Eq.,  437. 

V.       PUBLIC    AGENTS. 

1.  Where  the  justices  of  a  county  meet  out  of  court,  and  in 
their  public  character  ofller  a  re^Yard  for  the  apprehension  of  out- 
lawed slaves,  they  are  not  personally  bound,  although  the  county 
is  not  responsible  upon  their  engagement.  Hite  v.  Goi  dman,  1 
Dev,  and  Bat.  Eq.,  3(54. 

2.  An  action  will  not  lie  against  a  public  agent,  for  any  con- 
tract entered  into  by  him  in  his  public  character,  although  al- 
leged to  be  in  the  particular  instance  a  breach  of  his  employ- 
ment, unless  he  explicitlv  undertakes  to  be  personally  responsi- 
ble.    Ibid. 

VI.       WHETHER   AN   AGENT    CAN    BECOME   THE  PURCHASER  OF  HIS  PRICIPALS 

PROPERTY. 

See  (Agent  and  Principal — Of  the  responsibility  of  an  agent, 
to  his  principal,  2-3-6-7-8.) 

VII.       agent's   claim   FOR   COMPENSATION. 

See  (Agent  and  Principal — Of  the  agent's  responsibility  to  hia 
principal,  5-10.) 


ALIEN. 

1.  It  seems  that  an  alien  may  take  lands  by  a  devise,  but  he 
will  not  hold  them  for  his  own  benefit.  Miller  v.  HariueU,  3. 
Murph.,  PJ4. 
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2.  Aliens  cannot  hold  land,  but  the  sovereign  may  take  it ; 
and  a  trust  of  land  for  an  alien  cannot  be  enforced  by  the  alien, 
but  may  be  enforced  in  equity  by  the  sovereign.  Atkins  v. 
Kronn,  5  Ired.,  Eq.,  207, 

3.  It  is  in  the  nature  of  a  trust  to  be  subject  in  equity  to  the 
same  rules,  as  to  its  acquisition,  alienation  and  the  succession  to 
it,  as  the  legal  estate  is.  Hence,  those  persons  only  who  may 
purchase  and  hold  the  legal  estate,  may  purchase  and  hold  the 
equitable.     I  bid. 


ALIMONY. 

See   (Husband   and   Wife — Divorce,   Alimony  and   Separate 
maintenance.) 


•  AMENDMENT. 

I.  Of  the  pleadings.  |  II.  In  the  Supreme  Court. 

I.       OF   THE    PLEADINGS. 

1.  The  court,  before  and  instead  of  pronouncing  a  judgment 
on  a  demurrer  to  a  bill,  may  give  leave  to  the  party  complaining 
to  amend  his  bill,  and  to  state  that  matter  without  which  the 
demurrer  would  be  allowed.  Van  Norden  v.  Primm,  2  Hay., 
149,  (324.)  S.  P.  Belloat  v.  Morse,  2  Hay.,  157,  (341.)  Blarshall 
V.  Lovelass,  Conf.  Kep.,  217,  (325.) 

2.  An  answer  may  be  amended  on  motion.  Williams  v.  Wil- 
liams, 2  Hay.,  220,  (394.) 

3.  If  an  amendment  appears  to  be  necessary  on  the  hearing 
of  an  equity  suit,  it  seems  the  court  will  allow  it.  Barnes  v.  HilL 
2  Hay.,  236,  (418.) 

4.  Where,  upon  a  hearing  b}'  consent  upon  the  bill,  answer 
and  depositions,  it  appeared  that  the  plaintiff  claimed  choses  in 
action  Irom  A.,  who  was  a  defendant  in  the  suit  and  had  not 
proved  that  he  had  given  -a  valuable  consideration  for  them,  the 
court  allowed  A  to  be  made  a  party  plaintiff  instead  of  defen- 
dant, and  put  off  the  hearing  that  the  amendment  might  be 
made.     Anonymous,  2  Hay.,  352,  (541.) 

5.  Where  the  complainants  attempted  to  amend  by  making 


AMENDMENT.— I-II.  11 

new  defendants,  but  drew  their  amended  bill  in  such  a  manner 
that  it  did  not  appear  to  have  any  relation  to  the  original  bill, 
they  were  permitted  to  amend  further  so  as  to  connect  the  two 
bills,  upon  their  paying-  all  the  costs  incun-ed  on  the  copies  of 
the  amended  bill  issued.  Benzien  v.  Lovelass,  Conf  Eep.,  520, 
(^67.)  . 

6.  After  the  parties  have  been  at  issue  five  years,  an  amend- 
ment to  the  bill  will  not  be  permittoji,  which  involves  the  ne- 
cessity of  additional  proofs,  when  the^nswers  gave  the  plaintiff 
notice  of  the  defence  which  he  seeks  to  avoid.  Tomlinson  v. 
Savage,  2  Dev.  and  Bat..  Eq.,  68. 

7.  Upon  a  prayer  for  an  amendment,  which  amounts  to  framing 
a  new  bill  and  taking  new  proofs,  the  course  is  to  dismiss  the 
pending  bill  without  prejudice.     Ibid. 

8.  Amendments  may,  under  certain  circumstances,  be  allowed 
to  an  answer,  but  the  court  should  be  satisfied  that  the  reasons 
assigned  for  the  application  are  cogent ;  that  the  mistakes  to  be 
corrected,  or  the  facts  to  be  added,  are  higlily  probable  if  not 
certain ;  that  they  are  material  to  the  merits  of  the  case  in  con- 
troversy'; that  the  party  has  not  been  guilty  of  gross  negligence, 
and  that  the  mistakes  have  been  ascertained,  and  the  new  facts 
came  to  the  knowledge  of  the  party  since  the  original  answer 
was  put  in  and  sworn  to.  An  order,  therefore,  allowing  an 
amendment  to  an  answer,  upon  motion  merely  without  being 
supported  by  an  affida\at,  and  v\ithout  its  being  shown  that  an 
amendment  was  needed,  or  what  amendment  was  proposed,  was 
held  to  be  erroneous.     Graham  v.  Sldnner,  4  Jones  Eq.,  94. 

9.  The  modern  practice  in  amending  an  answer  is  to  let  the 
original  remain  on  file,  and  to  put  in  a  supplemental  answer 
containing  the  new  matter  or  correction.     Ibid. 

10.  Where  a  bill  was  demurred  to,  which  seemed  to  be  defi- 
cient in  equity,  yet,  as  there  were  facts  and  circumstances  inci- 
dent to  the  matter  disclosed,  which  would  have  an  important 
bearing  on  the  case,  some  of  which  were  not  set  out  at  all,  and 
others  but  vaguely  so,  and  the  amount  involved  was  large,  the 
court,  without  costs  and  without  prejudice  to  the  defendant's 
defence,  overruled  the  demurrer  in  order  that  the  plaintiff's  bill 
might  be  amended.      Worth  v.  Gray,  6  Jones  Eq.,  4. 

n.       IN    THE    SUPKEIIB    COURT, 

1.  After  the  term  at  which  a  cause  was  decided,  the  supreme 
court  will  not  amend  the  judgment  nunc  pro  tunc,  on  the  motion 
of  one  party,  without  notice  to  the  adverse  party.  But  upon 
such  notice  the  amendment  may  be  allowed.  Cohh  v  Wood  1 
Hawks,  95. 

2.  Vv'here  it  appeared  that  all  the  proper  parties  were  not 
made,  the  supreme  court  not  having  the  power  to  amend,  on  the 


12  AMENDMENT.— I-II— APPEAL  —I. 

application  of  the  plaintiff  remanded  the  cause  to  the^iourt  below,, 
that  the  amendment  might  be  made,  the  plaintiff  to  pay  the 
costs  of  this  court.  Arendell  v.  Blackioell,  1  Dev.,  Eq.,  354.  (In. 
certain  cases  amendments  may  now  be  made  in  the  supreme- 
court.     See  Kev.  Code,  ch.  33,  sec.  17.) 

3.  Where  a  bill  is  amended,  and  the  amendment  filed  contains 
allegations  directly  contrary  to  those  made  in  the  original  billr 
the  court  can  make  no  deafcee,  because  they  mu,?t  look  into  all 
the  pleadings,  and  canned"  act  upon  such  contradictory  state- 
ments. The  proper  way  in  such  a  case  is  to  strike  out  so  much 
of  the  original  bill  as  is  contradicted  by  the  allegations  in  the 
amended  bill.     Milton  v.  Hague,  4  Ired.,  Eq.,  415. 

4.  Where  a  bill  is  defective  in  substance,  amendments  will  not 
be  allowed  on  the  hearing  in  the  supreme  court,  except  by  con- 
sent of  parties;  nor  will  the  court  in  such  case,  except  under 
peculiar  circumstances,  remand  the  cause  for  the  purpose  of 
amendment  in  the  court  below.  Williams  y.  Chambers,  Bush., 
Eq.,  75.     S.  P.  3raUory  v.  3Mlory,  Busb.,  Eq.,  80. 

5.  Under  the  Kev.  Code,  ch.  33,  sec.  17,  a  bill  may  be  amend- 
ed as  to  parties  in  the  supreme  court.  Kent  v.  Bottoms,  3  Jones, 
Eq.,  69. 

6.  Where  the  plaintiff  failed  to  file  a  replication  to  the  an- 
swer in  the  court  below,  but  the  parties  proceeded  to  take  proofs 
and  the  cause  was  then  removed  to  the  supreme  court,  it  was 
held  that  the  defendant  had  waived  the  want  of  a  replication, 
and  that  the  plaintiff  might  amend  the  pleadings  in  the  latter 
court  under  the  17th  section  of  the  Eev.  Code,  ch.  33.  Fleming 
V.  Murph,  6  Jones,  Eq,.,  59. 


APPEAL. 


I.  From  the  Court  of  Equity  to  the  Su- 
preme Court. 


II.  Liability  of  the  sureties  in  the   ap- 
peal bond. 


L      ,FROM    THE    COURT    OF    EQUITY    TO    THE    SUPREME    COURT. 

1.  An  appeal  to  the  supreme  court  from  an  interlocutory  or- 
der or  decree  of  a  court  of  equity  cannot  be  sustanie(|.  Latliani 
V.  Bowen,  3  Hawks,  418.  (Such  an  appeal  is  now  allowed;  see 
Rev.  Code,  ch.  4,  sees.  23  and  24.) 

2.  An  equi^:y  case  cannot  be  removed  \o  the  supreme  court 
under  the  act  of  1818,  Avhen  it  is  only  set  for  argument  upon  a 
plea.  In  such  case  it  can  be  carried  up  no  otherwise  than  by 
appeal.     Litilejohn  v.  Williams,  2  Dev.  Eq,  380.     (In  such  (as?s 
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it  may  now  be  removed  as  in  other  cases ;  see  Rev.  Code,  ch.  32, 
sees.  20  and  21.) 

3.  On  an  appeal  in  eqnity,  the  snpreme  court  is  confined  to 
the  proofs  npon  whicli  the  decree  sought  to  be  reversed  was 
founded.      GiUis  v.  3Iariin,  2  Dev.  Eq.,  470. 

4.  On  an  appeal  from  an  interlocutory  order  or  decree,  the 
supreme  court  can  make  no  order  or  decree  in  the  cause,  except 
on  the  point  appealed  from.      Ward  v.  Ward,   2  Dev.  Eq.,  553. 

5.  When  a  plaintiff  in  equity  is  entitled  to  a  judj:^ment  pj^o 
confesso,  and  the  court  below  reiuses  to  grant  his  motion  to  tnat 
effect,  this  is  such  an  interlocutory  order  as  the  judg'e  may  per- 
mit him  to  appeal  from.  Governor  v.  Bal  d-  Gas.  R.  R.  '^Co.,  3 
Ired.  Eq.,  471. 

6.  Where  the  judge  in  the  court  of  equity  below  refused  to 
set  aside  a  sale  made  under  an  order  of  the  court,  because  of  a 
mistaken  idea  that  he  had  no  power  to  do  so,  it  toas  held  that 
an  appeal  would  lie  to  the  supreme  court,  and  that  the  case 
would  be  sent  back,  so  that  the  judffe  in  the  court  below  might 
fairly  exercise  his  discretion  in  thej^fetter.  Clot/ion  v.  Glover, 
3  Jones,  Eq.,  371.  

7.  Every  order  of  a  court  of  eo^K  by  which  the  rights  of 
the  partie^  may  be  affected,  may  be  reviewed  in  the  supreme 
court.  Therefore,  an  appeal  to  the  supreme  court  will  lie  from 
on  order  of  the  court  of  equity  allowing  an  amendment  to  an 
answer.     Graham  v.-  Skinner,  4  Jones,  Eq.,  94. 

8.  A  bill  of  exceptions,  or  a  case  stated  by  the  presiding 
judge  in  the  nature  of  a  bill  of  exceptions,  is  inadmissible  upon 
an  appeal  from  the  court  of  equity  to  the  supreme  court.     Ibid. 

9.  A  cause  pending  in  the  court  of  equity  cannot  be  divided, 
and  sent  as  to  one,  or  some  of  the  defendants,  to  the  supreme 
court,  while  as  to  another  or  other  defendants  it  remains  in  the 
court  below.     Eason  v.  Sawyer,  4  Jones  Eq.,  l!i6. 

10.  A  clerk  and  master  in  equity  is  no  such  party  to  a  suit 
pending  in  his  court,  as  to  entitle  him,  under  the  Eev.  Code,  ch. 
4,  sec.  23,  to  appeal  from  an  interlocutory  order  appointing  an- 
other than  himself  a  commissioner  to  sell  real  estate.  Green  v. 
Harrison,  G  Jones  Eq.,  253. 

II.       LIABILITY    OF    THE    SURETIES    OX    THE    APPEAL    BOXD. 

1.  Where  a  defendant  appeals  from  the  county  to  the  superior 
court,  and  then  dies,  whereupon  the  suit  is  revived  against  his 
executor  or  administrator,  and  the  debt  or  demand  is  established 
against  the  latter,  iuit  the  plea  of  fully  administered  is  found  in 
his  favor,  the  sureties  for  the  appeal  are  bound  for  the  amount 
of  the  debt  or  demand  so  ascertained,  and  judgment  must  be  ren- 
dered against  them  accordingly;  although  the  plaintiff  only 
takes  judgment  quando  against  the  executor  or  administrator,  or 
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signs  judgment  and  prays  process  against  the  heirs  or  devisees. 
Piercy  v.  Piercy,  1  Ire.  Eq.,  214. 

See  (Jurisdiction — When  and  how  equity  will  relieve,  12.) 
(Surety  and  Principal,  25.) 


ARBITRATION  AND  AWARD. 

I.  Construction  of  submissions  and  i  III.  The  duty  and  power  of  arbitrators, 
awards.  IV.  Exceptions  to  awards. 

II.  When  submissions  to  be  made  a  rule       V.  When  aAvards  to  be  sustained  or  set 
of  court.  I  aside. 

I.       CONSTRUCTION   OF   SUBMISSIONS   AND   AWARDS. 


3^P 


1.  An  entry  in  an  eq«|  suit  of  "referred  to  A,  B  and  C," 
means  a  general  referenc^PI  the  cause,  and  not  merely  to  audit 
and  state  the  accounts.     Cleary  v  Coor^  1  Hay.,  225,  (258.) 

2.  The  meaning  of  an  award  being  mutual  is,  that  the  award 
must  not  leave  him,  who  is  to  pay,  liable  to  be  sued  for  the  same 
cause  for  which  he  is  awarded  to  pay.  BlacJdedqe  v.  Simpson, 
2  Hay.,  30,  (187.) 

3.  An  award,  which  directs  a  share  of  a  party  in  specific  part- 
nership pro])erty  to  be  applied  in  payment  of  his  debts  to  his 
copartners,  is  not  inconsistent  with  a  decree  which  directs  it  to 
be  paid  to  the  partner  himself  And  if  it  were,  it  is  not  errone- 
ous; that  partner  being  himself  a  plaintiff  to  a  bill  to  revive  the 
decree,  he  cannot  object  to  it  for  directing  money  to  be  paid  to 
him,  and  what  is  binding  upon  him  is  so  upon  his  co-plaintiffs. 
Waugh  V.  Mitchell,  1  Dev.  and  Bat.  Eq.,  510. 

4.  An  award  under  a  rule  of  court,  which  finds  facts  and  sub- 
mits the  law  arising  from  them  to  the  judgment  of  the  court,  is 
final.     Ibid. 

II.   WHEN  SUBMISSIONS  TO  BE  MADE  A  RULE  OP  COURT. 

1.  The  courts  of  this  state  have  no  power  to  make  submissions 
to  arbitration  rules  of  court,  except  when  the  subject  matter  of 
'the  submission  is  a  suit  pending  in  them.  Alexander  v.  Burton, 
1  Dev.  and  Bat.,  Eq.,  46i). 

2.  When  a  cause  is  by  an  agreement  of  the  parfios  referred  to 
arbitrators,  before  it  has  been  put  to  issue,  it  is  a  reference  made 
in  pais  and  not  by  a  rule  of  court,  and  the  judge  has  no  power 
to  have  it  stricken  out.     Myers  v.  Daniels,  6  Jones,  Eq.,  1. 
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III.   THE  DUTY  AND  POWER  OF  ARBITRATORS. 

1.  Arbitrators  must  pass  on  all  that  was  particnlar'.y  referred 
to  them.     Bladdedge  v.  Simpson,  2  Hay.,  30,  (187.) 

2.  Arbitrators  may  examine  a  party  upon  oath,  as  is  frequently 
done  in  a  court  of  equity  by  order  of  the  court  in  references  to 
the  master.     McCrae  v.  Boheson,  2  Murph.,  127. 

3.  Where  a  reference  is  made  to  several  persons,  the  concur- 
rence of  all  is  neecessary,  unless  it  be  expressly  agreed  in  the 
submission,  that  a  less  number  may  make  the  award;  and,  as 
either  party  may  revoke  the  authority  given  to  arbitrators  in 
common  cases  before  an  award,  so  either  party  may  refuse  to 
have  an  umpire  chosen,  where   the  arbitrators  disagree.     Nor- 

fleet  X.  So  ithcdl,  3  :\lurph.,  189. 

4.  When  a  substantial  thing  is  to  be  done  by  arbitrators,  such 
as  settling  the  price  of  a  purchase,  the  court  cannot  substitute 
itself  for  the  arbitrators.     Ibid.         

5.  An  arbitrator  can,  with  the  ^^^^of  the  parties,  act  upon 
the  statements  of  witnesses  not  ^^^^^^^  '^^^^  i^  i'"^  misconduct 
in  him,  without  consent,  to  exar^^^^^ness  in  private.  Fierce 
V.  Perhins,  2  Dev.,  Eq.,  250.         ^^^V 

6.  After  an  award  has  been  nil^|^e  arbitrators  are  functi 
officio,  and  have  no  more  power  to  alter  it  than  a  jury  have  to 
change  their  verdict,  after  it  is  rendered  and  they  discharged. 
Patton  v.  Baird,  7  Ired ,  Eq.,  255. 

7.  Arbitrators  are  no  more  bound  to  go  into  particulars,  and 
assign  reasons  for  their  award,  than  a  jury  are  for  their  verdict. 
Their  duty  is  best  discharged  by  a  simple  announcement  of  the 
result  of  their  investigatious.     Ihid. 

IV.       EXCEPTIONS    TO    AWARDS. 

1.  When  an  award  is  returned,  the  court  will  not,  as  a  gene- 
ral rule,  allow  a  party  time  to  make  exceptions;  for,  if  he  be  not 
guilty  of  laches,  he  will  be  present  when  the  arbitrators  meet, 
will  know  their  decision,  and  should  be  in  court,  attending  on 
his  suit,  when  the  aw^ard  is  returned.  Southerland  v.  Mallett,  1 
Hay.,  4G1,  (532.) 

2.  There  are  two  modes  of  excepting  to  an  award;  one,  for 
what  appears  on  the  face  of  the  award  itself,  as,  that  it  does  not 
come  up  to  the  requisites  of  the  law  for  constituting  a  good 
award;  the  second,  for  matter  extraneous,  as  misbehaviour  in 
the  arbitrators.     BlacJdedge  v,  Simpson,  2  Hay.,  30,  (187.) 

V.       WHEN    AWARDS    TO    BE    SUSTAINED    OR    SET    ASIDE. 

1.  The  award  of  arbitrators  ought  not  to  be  set  aside,  unless  in 
cases  where  their  decision  is  plainly  and  grossly  against  law; 
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not  where  tlie  question  decided  is  doubtful.  Clean/  v.  Carr.  1 
Hay.,  225,  (258.) 

2.  When  arbitrators  act  honestly  upon  the  facts  laid  before 
them,  although  the  opniions  they  formed  might  be  different 
from  the  opinions  of  others  formed  upon  the  same  evidence,  that 
is  no  reason  for  setting  aside  their  award,  McCrae  v.  Rohef^on^ 
2  Murph..  127. 

3.  An  award  may  be  corrected  for  error  in  law,  where  it  ap- 
pears on  its  face  that  the  arbitrators  intended  to  decide  accor- 
ding to  law,  but  have  made  a  mistake;  but  not  otherwise.  Rijan 
V.  Blount^  1  Dev.,  Eq.,  382. 

4.  In  a  general  reference  of  a  matter  in  dispute,  the  arbitrator 
may  decide  upon  moral  and  equitable  considerations,  and,  where 
ho  intended  to  decide  according  to  law,  a  mistake,  to  vitiate 
the  award,  must  api)ear  upon  its  face.  Pierce  v.  PerJcins,  2  Dev., 
Eq.,  250. 

5.  An  erroi  in  judgment  in  an  arbitrator  is  no  reason  for  set- 
ting aside  his  award.    JU/^^ 

6.  A  party  to  a  cau^^^^^Hd  by  any  agreement  respecting 
it  made  by  his  attor^^^^^^Bjthstanding  'the  latter  may  have  ■ 
disobeyed  his  instru^^^^Hvd  where  the  attorney  of  a  non- 
resident appears  befoj^BBPrfiltrator  and  examines  witnesses, 
his  client  is  bound  by  the  award,  although  the  attorney  was 
only  to  act  in  court.     Ibid. 

"7.  Upon  a  submission  of  all  matters  in  dispute  between  co- 
partners, the  surviving  or  settling  partner  cannot  complain  of 
the  award,  because  it  directs  him  to  pay  an  outstanding  debt  of 
the  partnership.      JVaugli  v.  Mltcliell,  1  Dev.   and  Bat,  Eq.,  510. 

8.  Wliere  a  co-partnership  owned  land,  and  upon  the  death  of 
one  of  the  firm  another  covenants  to  stand  in  his  place  as  to  the 
survivors,  lie  cannot  object  to  an  award  and  decree  directing  a 
sale  of  that  land,  that  the  representatives  of  the  deceased  partner 
were  not  parties  to  the  bill.     Ibid. 

9.  Where  an  action  was  brought  at  law  against  the  sureties 
to  a  guardian  bond,  given  to  secure  the  estate  of  four  wards,  in 
which  the  breach  assigned  was,  that  the  guardian  had  wasted 
the  estate,  and  failed  to  account  for,  and  pay  over  to  the  wards, 
their  property;  and  the  defendants  confessed  what  they  called 
a  partial  judgment,  when  it  was  agreed  by  the  parties  that  the 
plaintiffs  additional  claim  should  be  referred  to  ai-bitrators,  and 
their  award  to  be  made  a  rule  of  court,  it  was  held,  that  a  paper 
returned  by  the  arbitrators,  in  which  they  made  no  award  upon 
the  matters  referred  to  them,  but  only  a  statement,  from  which 
it  appeared  that  they  attempted  to  take  the  separate  accounts 
between  the  guardian  and  his  four  wards  ah  initio.,  taking  no 
notice  of  the  partial  judgment,  and  awarding  no  sum  definitively 
against  the  defendants,  was  a  calculation  made  to  aid  the  court 
in  its  ulterior  proceedings,  rather  than  a  definitive  award ;  and 


ARBITRATION  AND  AWARD.^V.  17 

^bat  a  bill  could  not  be  sustained  in  equity  to  give  the  plaintiffs 
the  benefit  of  it  as  an  award.   Clieelc  v.  Davidson^  1  Ired.,  Eq.,  68. 

10.  A  party  to  an  award  cannot  have  i-elief  against  it,  except 
by  impeaching  it  for  fraud  or  mistake,  in  the  agreement  for  the 
submission,  or  in  the  award  itself.  Witkerspoon  v.  Cannidud,  6 
Ired.  Eq.,  143. 

11.  An  award  for  the  payment  of  money  merely  can  only  be 
enforced  at  ■  law-;  ecputy  has  no  jurisdiction  over  it.  Cannudt/ 
v.  Roberts,  6  ired.  Eq.,  422. 

12.  When  an  award  is  so  defective  upon  its  face  as  not  to  as- 
certain any  sum  to  be  due  to  the  plaintiff,  or  award  any  sum  in 
particular  to  be  paid  to  him,  it  cannot  beusustained.     Ibid. 

13.  The  object  of  a  submission  to  arbitration  is  to  put  an  end 
to  litigation,  and  therefore  the  award  must  be  final;  and  if  it  is 
not  hiial,  and  thus  the  objects  of  the  arbitration  not  completely 
answered,  tlie  consideration  of  the  agreement  fails,  and  either 
party  may  insist  upon  setting  it  aside,  and  claim  the  right  to  stand 
in  statu  quo.     Patton  v.  Baird,  7  Ired.  Eq.,  255. 

14.  When  the  arbitration  is  a  rule  of  court  there  is  a  further 
reason,  that  unless  the  award  be  final,  the  court  cannot  enforce 
it.  In  this  state,  judgments  are  entered  upon  such  awards,  and 
the  parties  are  then  out  of  court.     Ibid. 

15.  A  mistake  by  arbitrators,  however  gross  or  clear,  as  an 
admission  to  take  into  the  account  and  give  the  plaintiff  credit 
for  a  large  sum,  which  was  admitted  by  the  defendant  to  be  due, 
does  not  of  itself  furnish  a  ground  for  setting  aside  an  award; 
although  the  arbitrator  admits  the  mistake,  and  wishes  the  case 
referred  back,  so  that  he  mav  correct  it.  Eaton  v.  Eaton,  8 
Ired.  Eq.,  102. 

16.  Corruption  or  partiality  is  a  ground  for  setting  aside  an 
award,  and  so  is  a  mistake  into  which  the  arbitrators  have  been 
led  by  undue  means,  or  into  which  they  have  been  permitted  to 
fall  by  the  fraudulent  concealment  of  a  party  or  his  agent.  A 
court  of  equity  does  not  in  such  cases  correct  the  award  or  re- 
vise the  decisions  of  the  arbitrators,  but  holds  it  to  be  against 
conscience  to  take  advantage  of  the  award,  in  seeking  to  en- 
force it,  or  bv  using  it  as  a  plea  in  bar  of  a  bill  for  an  account. 
Ibid. 

17.  Wlicre  matters  in  controversy  are  submitted  to  arbitra- 
tion by  an  agreement  of  the  parties,  the  tribunal  being  one  of 
their  own  choosing  is  independent  in  its  action,  and  no  appeal 
will  lie  from  its  decision;  neither  can  it  be  rescinded  by  a  court 
of  law  or  equity.  The  only  ground  upon  which  an  award  upon 
a  submission  in  pais  can  be  set  aside  in  a  court  of  equity  is, 
that  it  is  against  conscicMce  to  take  benefit  under  the  award. 
Gardner  v.  Masters,  3  -Jones,  Eq.,  462. 

18.  An  award  upon  a  submission,  in  a  suit  pending  in  court, 
requires  more  certaiidy  than  is  required  in  an  arbitration  by 
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agreement  out  of  court,  because  the  court  is  to  pronounce  its 
judgment  upon  it.     Ibid. 

19.  Mistakes  in  charging  interest,  and  the  like,  do  not  furnish 
a  ground  for  a  court  of  equity  to  interfere  and  set  aside  an 
award.     I  hid. 

20.  A  want  of  certainty  and  finality  may  be  dealt  with  in  a 
court  of  law,  but  they  are  not  such  errors  as  to  make  it  against 
conscience  to  seek  the  enforcement  of  an  award.     Ibid. 

21.  An  award  may  be  deemed  sufficiently  certain  and  final 
when  it  is  as  much  so  as  the  nature  of  the  case  will  admit. 
Ibid. 

22.  In  a  suit  brought  at  law  upon  a  bond  conditioned  for  the 
performance  of  an  award,  as  the. question,  whether  the  authority 
of  the  arbitrators  was  revoked  before  the  award  was  made,  can 
be  properly  put  in  issue  therein,  a  court  of  equity  will  not  take 
cognizance  of  it.  Nor  is  there  any  thing  in  that  question  affect- 
ing the  conscience  of  him  in  favor  of  whom  the  award  was 
made.     Ibid. 

23.  A  court  of  equity  will  not  set  aside  an  award  because  the 
arbitrators  have  awarded  costs  without  authority,  as  the 
party  can  have  the  benefit  of  it,  on  the  trial  at  law,  in  mitiga- 
tion of  damages.     Ibid. 

24.  Where  a  dispute  existed  between  the  owners  of  contigu- 
ous lands  as  to  their  dividing  luies,  and  it  was  agreed  in  writing 
to  submit  the  matter  to  arbitration,  and  "  to  stand  to  and  abide 
by  such  lines  as  should  be  made  and  laid  down  by  the  referees," 
and  the  arbitrators  mad^  an  award  designating  dividing  lines 
between  the  parties,  it  was  held  to  be  a  proper  ease  for  the  court 
to  decree  a  specific  performance  of  the  award.  Thompson  v.. 
Deans.  G  Jones  Eq.,  22. 


ASSIGNMENT. 

1.  Where  neither  of  two  assignees  has  the  legal  title,  their 
respective  rights  are  governed  by  the  priority  of  their  assign- 
ments, and  where  a  debtor  placed  bonds  and  accounts  in  the 
hands  of  an  agent,  and  directed  him  to  pay  certain  debts  from 
his  collection,  and  solicited  and  procured  from  the  creditors  their 
acceptance  of  this  secnrity,  and  afterwards  assigned  all  his  debts 
to  a  trustee  for  the  benefit  of  other  creditors,  it  ivas  heM  that  the 
trustee  took  only  the  residue  left  after  payment  of  the  debts 
mentioned  in  the  directions  to  the  agent.  Lindsay  v.  Wilson,  2 
Dev.  and  Bat.  Eq.,  85. 

2.  One  who  takes  by  assignment  an  unnegotiable  instrument, 
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or  a  negotiable  iiDstrument  when  it  is  past  due,  succeeds  only  to 
the  rights  of  the  assignor,  and  is  affected  by  all  the  equities 
against  him,     Moody  y.  Sutton,  2  Ired.  Eq.,  382. 

3.  Where  a  judgment  at  law  has  been  assigned  and  the  debtor 
pays  the  assignee,  the  assignor  cannot  afterwards,  on  account  of 
any  equiries  between  him  and  the  assignee,  compel  the  debtor 
to  pay  the  amount  to  himself  Heivett  v.  Outland,  2  Ired.  Eq., 
438. 

4.  If  in  any  case  an  assignor  can  annul  the  operation  of  his  as- 
signment, as  an  authority  to  the  debtor  to  pay  the  debt  to  the 
assignee,  it  can  only  be  done  upon  distinct  personal  notice  from 
the  assignor  to  the  debtor,  that  the  former  looks  to  the  latter  for 
the  money.     Ihid. 

5.  It  is  the  duty  of  the  assignee  of  an  nnnegotiable  paper  to 
make  enquiries  of  the  obligor,  and,  if  he  does  not,  he  takes  it 
subject  to  all  the  equities  against  the  assignor.  King  v.  I/lnd- 
say,  3  Ired.  Eq.,  77. 

6.  If  the  obligor,  upon  such  enquiry  being  made,  misinform 
the  assignee,  or  it  he  acquiesce  in  the  assignment,  and  delay  for 
a  long  time  to  bring  forward  his  ecjuity,  such  conduct  might  re- 
lieve the  assignee  from  such  equity.     Ibid. 

7.  In  a  suit  brought  against  a  mortgagor  and  mortgagee  by 
one  claiming  to  be  an  assignee  of  the  mortgagor,  for  the  pur- 
pose of  setting  up  the  assignment  and  redeeming,  it  is  neces- 
sary to  prove  that  the  assignment  was  for  a  valuable  considera- 
tion. But  if  the  suit  had  been  against  the  mortgagee  alone,  it 
would  have  been  sufficient  to  prove  the  assignment  without 
proving  any  consideration.     Medley  v.  3fasJc,  4  Ired,  Eq.,  339. 

8.  The  mere  general  formal  words  in  a  deed  of  as.signment, 
declaring  that  the  assignor  liad  been  fully  paid  and  satisfied,  are 
not  conclusive  evidence  that  any  consideration  had  been  paid, 
much  less  an  adequate  consideration.     Ibid. 

9.  When  a  bond  which  is  secured  by  a  deed  of  trust  is  as- 
signed, the  assignee  shall  have  the  benefit  of  such  security. 
Miller  v.  Boijle,  6  Ired.  Eq.,  269. 

10.  When  a  note  or  bond  is  assigned  after  it  becomes  due,  the 
assignee,  though  for  a  vainable  consideration  and  without  no- 
tice, holds  it  subject  to  all  the  equities  which  the  debtor  has 
against  the  assignor.     Mosteller  v.  Bof^t,  7  Ired.  Eq.,  39. 

11.  The  assignee  of  a  husband,  against  whose  marital  rights 
a  fraud  has  been  committed,  has  a  right  to  the  protection  of  a 
court  of  equity,  when  the  assignment  was  made  for  value.  Joy- 
ner  v,  Benny,  Busb.  Eq.,  176. 

12.  In  passing  upon  the  question  whether  an  assignment  by 
a  party  is  a  bar  to  his  claims,  a  court  of  equity  will  look  at  the 
adequacy  of  the  consideration,  and  other  circximstances  of  the 
alleged  sale.     Johnson  v.  Chapman,  Busb.  Eq.,  213. 

13.  Where  a  legatee  assigned  his  legacy  by  deed,  and  the  ex- 
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ecutor,  after  the  assignment  but  without  notice  of  its  existence^ 
took  the  note  of  the  legatee  who  was  insolvent,  for  property  of 
the  estate,  without  security,  and  paid  debts  for  liim,  with  an  un- 
derstanding that  these  sums  were  to  be  deducted  from  the  legacy 
due  to  the  legatee,  it  ivas  held,  that  the  executor  was  entitled  to 
credits  for  theui,  as  against  the  assignee  WalUton  v.  Brasivell^ 
1  Jones  Eq.,  137. 

14.  In  the  assignment  of  patent  rights,  if  there  be  no  fraud, 
the  assignee  must  rely  upon  his  remedy  at  law  upon  any  cove- 
nants he  may  take,  to  make  good  any  deficiency  in  the  machine; 
for  a  court  of  equity  will  not  interfere,  Cansler  v.  Eaton,  2  Jones 
Eq.,  499. 

See  (Chose  in  action.)  (Executors  and  Administrators — Of 
iheiv  liability  to  legatees  and  next  of  kin,  45.)  (Executors  and 
Administrators- — Of  suits  by  executors  and  acVninistrators,  8.) 
(Guardian  and  Ward — Duties  and  responsibilities  of  guardians, 
10-17-18-19-33.)  (Injunction  and  Sequestration — When  an 
injunction  or  sequestration  will  be  granted,  29-30-86.)  (Juris- 
diction— When  or  how  equity  will  relieve,  3-109.)  (Lien,  5.) 
(Limitations  and  Lapse  of  Time — When  the  statute  or  lapse  of 
time  will  bar,  G3-()4.)  (Maintenance  and  Champerty,  1.)  (Mort- 
gage, 104.)     (Trustees  and  Trusts,  42.) 
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1.  Where  a  creditor  obtains  a  judgment  in  another  state  against 
a  debtor  residing  there,  and  the  property  of  tlie  debtor  is  re- 
moved to  this  state,  a  creditor,  who  attaches  it  in  this  state, 
without  fraud  and  for  a  honafde  debt,  shall  hold  it  against  such 
judgment  creditor.     McLure  v.  Be.nceni,  2  Ired.,  Eq.,  513. 

2.  A  bill  in  the  nature  of  an  attachment,  to  subject  a  claim 
due  to  an  absconding  debtor  from  a  third  person,  to  the 
payment  of  a  judgment  which  the  plaintiif  had  ol)tained  against 
such  debtor,  will  not  be  sustained  where  such  debtor  has  only 
been  made  a  party  by  advertisement,  and  not  b}'  actual  service 
on  the  person,  because  the  decree  asked  for  woidd  be  no  protec- 
tion out  of  this  state  to  the  person  who  owed  such  debtor.  Love 
V.  Boiveii,  2  Jones,  Eq.,  49. 

3.  Where  three  attachments  were  levied  on  land,  and  judg- 
ment taken  on  all  three,  but  it  turned  out  that  the  land  did  not 
sell  for  enough  to  satisly  the  two  former  judgments,  which  had 
been  levied  before  the  one  in  question,  it  luas  held  that  the  third 
attachment  was,  nevertheless,  properly  constituted  in  the  court 
to  which  it  was  returnable  by  its  levy  on  the  land,  and  that  the 
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judgment  thereon  rendered  was  valid.  It  would  have  been 
otherwise  in  the  case  of  similar  attachments  levied  on  personal 
property,  where  the  proceeds  of  the  sale  were  insufficient  to  pay 
the  two  former  levies.     Perry  v.  BlemlenhaU,  4  Jones,  Eq.,  157. 

4.  A  fi.  /a.  taken  out  on  a  judgment  in  an  attachment  waives 
the  priority  of  lien  which  the  levy  of  the  attachment  gave  the 
plaintiff,  but  it  does  not  invalidate  the  judgment  rendered  in  the 
ease.     Ibid. 

5.  The  20th  section  of  the  attachment  law,  Rev.  Code,  ch.  7, 
institutes  an  anomalous  proceeding,  the  object  of  which  is  to 
subject  to  tlie  claims  of  our  citizens  any  estate  which  a  non-resi- 
dent ma}'  have  in  the  hands  of  any  person,  which  cannot  be 
reached  by  an  attachment  at  law,  without  reference  to  the  place 
where  the  debt  was  contracted;  and.  therefore,  the  6th  clause  of 
the  4th  rule  in  the  32d  chapter  of  the  lievised  Code,  regulating 
the  proceedings  in  courts  of  equity,  do  not  apply  to  it.  Evans  v. 
Manot,  4  Jones,  Eq.,  227. 

6.  It  seemH  that  shares  of  stock  in  an  incorporated  mining  com- 
pany, belonging  to  anon-resident,  are  "  effects  or  et^tate  "  owned 
by  him  here,  and  that  tliey  cannot  be  attached  at  law.     Ibid. 

7.  Where  a  bill,  seeking  to  attach  an  equitable  interest  of  an 
absent  debtor  in  the  hands  of  an  administrator,  was  sworn  to, 
and  stated  that  the  defendant  was  "justly  indebted  to  tlie  plain- 
tiff in  the  sum  of  $218.17  due  by  two  notes  bearing  date  the  20th 
March,  1850,"  it  was  held  that  the  truth  and  accuracy  of  the 
debt  was  sufficiently  stated  as  required  by  the  Rev„  Code,  ch.  7, 
sec.  2C).     Fuller  v.  Smith,  5  J^nes,  Eq.,  192. 

8.  AVhere  a  resident  of  another  state  endorsed  a  note  to  a  citi- 
zen of  this,  it  ivas  held  that  the  law  would  presume,  in  the  ab- 
sence of  proof  to  the  contrary,  that  the  endorsement  was  for  the 
benefit  of  the  endorsee,  and  that  he  might  thereon  attach  the 
property  of  the  maker  of  the  note,  in  the  hands  of  an  adminis- 
trator in  this  state,  for  its  satisfaction.     Ibid. 

9.  An  affidavit  "of  the  truth  of  the  matters"  stated  in  a  bill 
for  an  attachment,  under  the  Rev.  Code,  ch.  7,  sees.  20  to  26  in- 
clusive, is  necessary  to  give  juriscbction  to  a  court  of  equity,  and 
the  want  of  it  is  a  good  ground  fbr  a  general  demurrer.  Bar- 
rinfier  v.  Aiidrfic.%  5  Jones  Eq.,  348. 

10.  A  di.stributive  share  in  the  hands  of  an  admiuistrator,  due 
to  the  wife  of  a  non-resident  debtor,  cannot  be  subjected  to  the 
payment  of  the  husband's  debts  in  this  state  by  means  of  an  at- 
tachment in  equity,  under  the  statute,  Rev.  Code,  ch.  7,  sec.  20. 
McLean  v.  McFha'A,  6  Jones  Eq.,  15. 

11.  Wiiere  a  debtor  conveyed  all  his  property  with  an  intent 
to  defraud  iiis  creditors  and  then  left  the  State,  it  was  held  that 
a  creditor  cnuhl  not  sustain  a  suit  in  equity  to  have  his  debt  sat- 
isfied out  of  tije  property,  under  the  statute,   Rev.  Code,  ch.  7^ 
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sec.  26,  he  having  a  full  remedy  at  law.     Smitherman  v.  Sfencer^ 
6  Jones  Eq.,  17. 

12.  If  upon  the  death  of  a  person  his  land  descends  to  his  heir, 
who  is  a  non-resident,  and  the  land  be  attached  by  the  creditors 
of  such  heir,  who  procure  final  judgment  and  issue  writs  of  ven- 
ditioni exponas  thereon,  and  the  land  be  sold  by  the  administra- 
tor of  the  decedent  for  the  payment  of  his  debts,  the  surplus 
Mdiich  remains  is  liable  in  equity  to  the  payment  of  the  debts  of 
the  attaching  creditors,  in  preference  to  other  bona  fide  creditors 
who  have  obtained  from  the  heir  orders  on  the  administrator  for 
the  payment  of  their  debts.  Sloan  y.  Mendenhall,  1  Winst.  Eq.,  1. 


ATTORNEY  AND  CLIENT. 

1.  A  party  to  a  suit  is  bound  by  the  acts  and  agreements 
made  by  his  counsel  in  the  management  of  his  cause.  Greenlee 
V.  McDoioell,  4  Ired.  Eq.,  481. 

2.  Even  if  a  contract  between  an  attorney  and  his  client  for  a 
conditional  fee,  dependent  on  success  in  a  cause,  can  be  sustained 
at  all  in  equity,  yet  where  the  condition  was  that  the  attorney 
should  attend  to  the  cause,  the  fee  to  be  dependent  upon  the 
event  of  the  party's  success,  and  the  attorney  neglected  or  aban- 
doned it  without  trying  it,  it  is  unprofessional  and  unconscien- 
tious in  him  to  claim  such  fees,  although  his  client  was  success- 
ful. In  such  a  case,  a  court  of  equity  will  interfere  to  prevent 
the  collection  of  the  claim.     Fotts  v.  Francis,  8  Ired.  Eq.,  300. 


AWARD. 

See  (Arbitration  and  Award.) 


BAIL. 

See  (Partnership — Of  tlie  rights,  duties  and  liabilities  of  part- 
ners, 54-55.) 
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BANKS  AND  BANK  NOTES. 

See  (Constitution — Construction  of  various  clauses  of  the  Con- 
stitution, 6-7-8-9.)  (Corporations— Of  corporations  generally, 
2_3_4-5-8.)  (Jurisdiction — When  and  how  equity  will  relieve, 
55-56^57.) 


BASTARDY. 

I,  Who  is  or  is  not  to  be  deemed  a  bas-  ill.  Of  tbe  effect  of  legitimation. 
tard.  I 

I.   -^-HG  IS  OR  IS  NOT  TO  BE  DEEMED  A  BASTARD. 

1  Where  there  is  opportunity  for  sexual  intercourse  between 
a  man  and  his  wife,  it  is  presumed  that  it  did  take  place  unless 
the  contrary  he  shown,  and  if  there  be  issue  and  the  intercourse 
might  have  occurred  at  a  time  when  the  child  was  begotten, 
such  child  shall  be  deemed  to  be  the  child  of  the  husband,  and 
of  course  legitimate.     Johnson  v.  Cliapman,  Busb.  Eq.,  213. 

2.  A  child  is  in  law  legitimate  if  born  within  wedlock,  though 
born  within  only  a  week  or  a  day  after  marriage.  Filiine  v 
Eofmon,  6  Jones,  Eq.,  335 

3.  A  child  begotten  while  the  parties  were  man  and  wife,  biit 
not  bom  until  six  months  after  the  husband  had  obtained  a  di- 
vorce from  the  bands  of  matrimony,  on  account  of  the  wife's 
adultery,  will  be  taken  to  be  legitimate,  unless  it  be  proved  by 
irresistible  evidence  that  the  husband  was  impotent,  or  did  not 
have  sexual  intercourse  with  his  wife;  and  neither  the  wife,  nor 
the  declarations  of  the  wife,  can  be  allowed  to  prove  such  want 
of  sexual  intercourse.     Ibid. 

11.       OF  THE  EFFECT  OF   LEGITIMATION. 

1.  If  the  putative  father  of  bastard  children  procure  a  private 
act  of  assembly  to  be  passed  to  alter  their  names  and  to  legiti- 
mate them,  aiid  the  act,  after  reciting  that  they  are  his  illegiti- 
mate children,  declares  that  they  shall  be  legitimated  and  made 
capable  to  take,  possess,  enjoy  and  inherit  any  estate,  either  real 
or  personal,  which  may  be  devised  or  descend  to  them,  in  as  full 
and  ample  a  manner,  to  all  intents  and  purposes,  as  if  the  said 
children  had  been  born  in  lawful  wedlock,  it  makes  the  children 
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legitimate  to>  the  person;  wlio  is  recited  in  the  act  to  be  their  fa- 
tiier,  though  there  is  no-  express  declaration  that  they  shall  be 
legitimated  to  him.     Perry  v.  Newsom,  1  Ired.  Eq.  2t>. 

2.  The  agency  of  the  fatiier  in  procuring  such  an  act  to  be 
passed  cannot  afi'ect  its  construction,  but  it  may  be  material  to 
give  effect  to  it,  and  make  it  operate  on  his.  property.     Ibid. 

3,  Whether  the  legislature  can,  by  a  private  law,  before  the 
death  of  the  owner  of  an  estate,  annul  the  capacity  of  one  person 
to  succeed,  and  confer  it  on  another  without  the  consent  of  the 
owner,  quare.  But  it  it  can,  it  is  not  presumed  to  have  so  intend- 
ed, without  an  explicit  manifestation  of  such  intent.  On  the 
contrary,  the  general  principle  is,  that  private  acts  are  in  the  na- 
ture of  assurances  at  comjuon  law ;  and,  therefore,  that  their  op- 
eration is  meant  to  depend  on  the  consent  of  those  persons  who 
are  in  esse,  and  whose  estates  are  the  subjects  of  the  acts.     1  bid. 


BILLS  OF  LLXCHANGR  AND  PROMIS- 
SORY NOLES. 


I.  Of  the  endorsement  and  transfer  of 
them. 
U.  Demand. 


in.  Notice  of  non-accepfance  and  non- 

pa3'ment. 
IV.  Of  the  liabihty  of  the  parties. 
V.  Payment. 


I.       OP    THE    ENDORSEIIEXT    AXD    TRANSFER    OP    THEM., 

1.  When  a  note  is  transferred  without  endorsement,  the  holder 
of  it  has  no  legal  title  to  it,  and  is  subject  to  the  same  equities 
as  the  payee  would  have  been,  without  regard  to  the  question  of 
notice.     Lachny  v.  Curtis,  6  Ired.,  Eq.,  IDi*. 

2.  An  endorsement  alone  of  a  bill,  or  note,  even  though  it  be 
in  lull,  is  not  sufficient  to  pass  the  uiterest  in  it.  There  must  be- 
a  delivery  either  to  the  endorsee  himself,  or  to  some  one  for  him. 
Nelson  v.  Nehov,  6  Ired.,  Eq.,  409. 

See  (Agent  and  Principal — How  far  a  principal  is  affected  by 
the  acts  of  his  agent  or  by  notice  to  him,  5-t).)  (Assignment,  2.) 

n.       DEMAND. 


1.  Equity  does  not  create  law  but  follows  it.  Where,  there- 
fore, a  bank  note  payable  on  demand  at  a  particular  place  has 
been  lost  or  destroyed,  no  remedy  can  be  afforded  to  the  owner 
in  a  court  of  equity,,  before  a  demand  for  payment  has  been  mada 
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at  the  place  designated.     Streater  v.  Bank  of  Cape  Fear,  2  Jones^ 
Eq.,  3L 

lU.   NOTICE  OF  NON-ACCEPTANCE  AND  NON-PAYMENT. 

I.  Where  a  note  is  endorsed,  upon  which  nothing  is  due,  it  ia 
a  fraud,  and  notice  is  unnecessary  to  subject  the  endorser.  Bis- 
sell  V.  Bozman,  2  Dev.,  Eq.,  154. 

IV.       OF    THE    LIABILITY    OF    THE    PARTIES. 

1.  Endorsers  on  accommodation  paper  for  the  b&neiit  of  a 
third  person,  where  there  is  no  s-pecial  agreement  between  such 
endorsers,  and  where  neither  is  benefitted,  are  to  be  considered 
as  co-securities;  and  therefore  when  A  and  B became,  at  several 
times,  endorsers  on  a  note  made  for  the  benefit  of  C,  on  which 
C,  by  discounting  at  a  bank,  received  the  money,  it  was  held, 
that'B,  against  whom  tlie  bank  recovered  and  who  was  the  last 
endorser,  was  entitled  to  call  on  A  for  one  half  only  of  the  sum 
i-ecovered  by  the  bank;  and  that  every  endorsement  is  hnt prima 
facie  evidence  of  the  purchase  of  a  note,  and  that  the  contrary 
'may  be  shown.     Daniel  v.  McBae,  2  Hawks,  590. 

See  (Injunction  and  Sequestration — When  an  injunction  or 
sequestration  will  be  granted,  151.)     (Subrogation,  5.) 


PAYMENT. 


1.  Payment  of  the  money  due  on  a  bill  of  exchange,  promis- 
Fory  note  or  negotiable  bond,  by  the  person  liable  to  pay,  to  him 
who  has  honajide  possession  of  the  instrument  as  a  purchaser  of 
it  though  without  endorsement,  discharges  the  debt.  Edwards. 
V.  Parks,  1  Winst.  Eq.,  49. 


BOND. 

See    (Assignment,    9-10.)      (Jurisdiction — When    and  how 
equity  will  relieve,  65.) 


BOUNDARIES. 

See    (Confusion  of  boundxries.)      (Jurisdic'ion — When  and 
how  equity  will  relieve,  70.) 

a 
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CATTLE  AND  OTHER  LIVE  STOCK, 

1.  The  increase  of  the  stocks  of  horses,  cattle,  &c.,  belong  to 
the  tenant  for  hfe ;  and  so  also  do  the  crops  left  by  the  tenant 
as  the  fruits  of  his  industry,  and  likewise  the  crops  growing  at 
his  death,  as  emblements.  Foindexter  v.  Blackburn,  1  L-ed.  Eq., 
286. 


CERTIORARI. 

1.  The  writ  of  certiorari  will  lie  to  bring  up  a  cause  from  the 
court  of  equity  to  the  supreme  court,  -where  the  party  can  show 
a  siifficient  reason  ior  not  having  taken  it  up  by  appeal.  McLe- 
ran  v.  Melvin,  3  Jones  Eq.,  195. 

2.  Where  the  person  really  interested  in  a  suit  in  equity 
was  a  feme  covert^  and  her  husband,  who  had  joined  her  in  the 
suit  stated,  that  an  injunction  to  restrain  an  execution  levied  on 
her  property  had  been  improperly  dissolved;  that  he  was  absent 
from  court  upon  urgent  business  when  the  decree  was  made ; 
that  his  attorney  had  told  him  that  his  presence  would  not  be 
required  at  the  trial ;  that  his  said  attorney  had  endeavored,  but 
without  success,  to  procure  surety  for  an  appeal,  and  that  he 
would  have  appealed  had  he  been  present,  it  ivas  held  that  a  suf- 
fidient  cause  for  a  certiorari  had  been  showm.     Ibid. 


CHAMPERTY. 

See  (Maintenance  and  Champerty.) 


CHARITABLE  USES. 

1.  The  statute  of  43rd  Eliz.  ch.  4,  concerning  charitable  uses, 
is  in  force  in  this  state,  and  by  virtue  ot  it  the  court  of  equity 
has  jurisdiction  of  all  charities.     And,  independent  of  the  statute 
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of  EHzabetli,  it  has  jurisdiction  of  charities  by  virtue  of  the  acts 
of  1778  and  1782.  Gnffin  v.  Graham,  1  Hawks,  96.  (See  Rev. 
Code,  ch.  18.)  * 

2.  Wherever  there  are  trustees  and  a  trust  for  a  definite  char- 
ity and  a  specific  object  pointed  out,  the  court  of  equity  will,  as 
a  mere  matter  of  trust,  take  cognizance  in  such  case  by  virtue  of 
its  ordinary  jurisdiction.     Ibid. 

'  See  (Constitution — Construction  of  various  clauses  of  the  con- 
stitution, 1.) 


CHEROKEE  LANDS. 

1.  Preemption  rights,  secured  to  persons  residing  on  Cherokee 
lands  under  the  act  of  1850,  which  have  been  passed  on  by  the 
agent  for  the  State,  and  a  certificate  granted  by  such  agent  for 
the  same,  may  be  transferred  to  a  non-resident  for  a  sufficient 
consideration,  and  such  purchaser  will  be  protected  in  the  court 
of  equity  against  a  fraudulent  invasion  of  his  rights.  Barnett 
v.  Woods,  2  Jones  Eq.,  198. 

2.  Li  locating  a  preemption  right  under  the  act  of  1850,  ch. 
7,  in  respect  to  Cherokee  lands,  a  person  entitled  to  locate  land 
under  the  agent's  certificate  is  not  bound  to  respect  the  advan- 
tage or  convenience  of  another  who  had  an  improvement  in  the 
vicinity,  and  who  also  had  a  certificate  of  a  preemption  right, 
but.  obtained  subsequently  to  the  first.  Barnett  v.  Woods,  5 
Jones  Eq.,  428. 

3.  A  citizen  of  another  state,  who  made  an  improvement  on 
land  designated  in  the  act  of  1850,  but  never  resided  on  it,  loas 
held  not  to  be  entitled  to  a  preemption  right  under  the  act.  Ihid. 

4.  Where  a  person  having  made  an  improvement  and  complied 
with  the  act  of  assembly,  allowing  a  preemption  right,  got  a  cer- 
tificate of  purchase  and  had  a  survey  made,  but  was  excluded 
from  it  by  a  grant  made  to  an  inhabitant  of  another  state,  under 
a  mistaken  construction  of  the  act  by  the  State's  agent,  it  loas 
held  that  he  had  an  equity  to  have  a  conveyance  from  such  gran- 
tee for  the  part  of  his  survey  covered  by  such  erroneous  grant. 
Ihid. 

5.  It  was  not  the  intention  of  the  legislature  to  confer  upon 
the  agent  of  the  State  for  Cherokee  lands,  the  high  judicial  pow- 
er of  determining,  conclusively,  who  were  intended  to  be  em- 
braced within  the  provisions  of  the  act  of  1850.  And  if  it  had 
been  the  intention  of  the  legislature  to  do  so,  it  seems  that  it 
would  have  been  in  violation  of  the  constitution.     Ihid. 
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GHOSP]  IN  ACTION. 

1.  Tlie  purchaser  of  a  chose  in  action  for  a  valuable  conside- 
ration will  be  protected  in  equity.     v.   Arrington,  1   Hay.^ 

164.  (189.) 

2.  Notice  of  the  assignment  of  a  chose  in  action,  in  order  to- 
charge  the  debtor  with  the  wrongful  payment  of  it,  ought  to*  be 
plain,  positive  and  direct  information,  but  such  notice  may  be 
proved  otherwise  than  by  a  personal  communication  from  the- 
assignee.     Ellis  v.  Amason,  2  Dev.  Eq.  273. 

3.  A  defence,  which  is  good  in  equity  against  the  assignor  of 
a  note  or  judgment,  is  good  against  his  equitable  assignee. 
McKinnie  v.  Rutherford,  1  Dev.  and  Bat.  Eq.,  14. 

4.  In  equity,  a  distinct  appropriation  and  delivery  over  by  a 
debtor  of  his  choses  in  action,  for  the  benefit  of  one  of  his  credi- 
tors, is  an  assignment  of  them,  and  will  prevail  against  a  subse- 
quent assignment  by  deed  of  all  his  choses  in  action  to  another 
creditor;  for,  as  in  neither  case  is  the  assignment  a  transfer  of 
the  legal  interest  in  the  cJioses  in  the  action,  that,  which  is  in 
equity  an  assignment  first  in  point  of  time,  will  prevail.  Thig- 
pen\.  Home,  1  Ired.  Eq.,  20. 

5.  An  assignment  by  deed  of  all  a  debtor  s  choses  in  action^  for 
the  benefit  of  one  of  his  creditors,  will  not  entitle  that  creditor 
to  claim  money  not  the  proceeds  of  such  choses  in  action,  paid 
subsequently  by  the  debtor  to  another  creditor.     Ibid. 

6.  In  equity  Mioses  in  action  are  assignable  for  a  valuable  con- 
sideration and  bona  fide,  such  assignment  being  in  the  nature  of 
an  agreement  by  which  the  assignor  is  bound  to  give  the 
assignee  the  benefit  of  that  which  he  has  assigned.  But  in 
equity  as  well  as  at  law,  a  grant  of  land  (except  a  release)  is  void 
as  an  act  of  maintenance,  if,  at  the  time,  the  land  is  in  the 
actual  possession  of  another  person,  claiming  under  a  title  ad- 
verse to  that  of  the  grantor.     Hoppiss  v.  Eskridge,  2  Ired.Eq.,  54. 

7.  The  transfer  of  an  equitable  chose  in  action.,,  to  be  entitled 
to  the  protection  of  a  court  of  equity,  must  be  founded  on  a 
valuable  consideration.     Cannaday  v.  Shepavd,  2  Jones  Eq.,  224. 


CLERK  AND  MASTER. 

I.     Sales  by  Clerk  and  Master.  [    II.  Fees  of  Clerk  and  Master,. 

I.       SALES   BY   CLERE   AND   MASTEIL. 

1.  Where  on  the  petition  of  infants  and  femes  covert  for  the 
sale  of  land,  the  land  was  sold,  and  the  court  "ordered  that  the 
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'•clerk  and  master  collect  the  bonds  as  they  become  due,  and  make 
the  pin-chasers  title ; "  it  ivas  held  that  the  clerk  and  master  had 
no  authority  under  the  order  to  convey  title,  until  the  purchase 
money  was  paid,     Barnes  v.  Morri&,  4  Ired.  Eq.,  22. 

2.  Where  land  was  sold  by  a  clerk  and  master  upon  the  peti- 
tion of  infants,  and  the  court  ordered  that  the  money  when 
collected  should  be  paid  by  the  clerk  and  master  to  the  guardian 
of  the  infants,  upon  his  giving  bond  with  security,  that  the 
same  should  be  secured  to  the  infants  as  real  estate,  and  the 
clerk  and  master  paid  the  money  to  the  guardian  without  taking 
such  bond  and  security,  it  zoas  held  that  the  clerk  and  master 
was  liable  to  the  infant  in  an  action  at  law,  or  by  proceedings  in 
the  coiu't  of  equity  by  rule  or  attachment  to  pay  the  money;  but 
that  the  infant  had  no  remedy  against  him  by  an  original  bill  in 
equity.     Pool  v.  Ehringhaus,  4  Ired.  Eq.,  33. 

See  (Purchasers — -32-33-34-35.)  (Sale — Land  sold  under  the 
decree  of  a  court  of  equity.)  (Surety  and  Principal,  20-21 
43-55.) 

II.   FEES  OF  CLERK  AND  MASTER. 

1.  A  clerk  and  master  is  not  entitled  to  any  specific  fee  for 
issuing  a  subpoena  for  a  witness  to  appear  before  him  to  give  his 
deposition.  For  such  services  he  is  to  be  compensated  as  the 
court  may  tliink  proper.  Stokes  v.  Brown,  7  Ired.,  Eq.,  33.  (See 
Rev.  Code,  ch.  102,  sec.  26.) 

See  (Appeal — From  the  court  of  equity  to  the  supreme  court, 


COMMISSIONERS  TO  PERFORM  A  PUB- 
LIC ]:)UTY. 

See  (Jurisdiction — When  and  how  equity  will  relieve,  92.) 


COMPROMISE. 

1.  If  pending  a  suit  in  a  court  of  equity  by  infants  suing  by 
their  next  friend,  there  be  a  compromise  made  by  such  next 
friend  acting  for  the  infants  with  the  detendants,  and  the  com- 
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promise  appears  to  the  court  to  be  reasonable  and  satisfactory^ 
it  will  confirm  it  and  decree  accordingly.  Walker  v.  Kelly,  S 
Murph.,  265. 

2.  The  compromise  of  a  doubtful  right,  fairly  entered  into  after 
due  deliberation,  will  be  sustained  in  a  court  of  equity.  Wil- 
liams V.  Alexander,  4  Ired.,  Eq.,  207. 

3.  Two  brothers  proved  the  will  of  their  father  in  common 
form.  Afterwards  the  probate  was  set  aside  at  the  instance  of 
the  widow,  a,nd  an  issue  of  devisavit  vel  non  was  made  up.  While 
this  was  pending,  one  of  tlie  sons,  acting  for  the  other  as  he 
alleged,  as  well  as  for  himself,  entered  into  a  written  compro- 
mise with  the  widow,  by  which  the  property  was  agreed  to  be 
divided  in  a  particular  manner,  and  under  it  both  the  sons  took 
the  property  assigned  to  them  by  the  compromise,  and  held  it 
for  eleven  years ;  and  it  ivas  held  that  after  this  act  and  long  ac- 
quiescence, they  could  not  repudiate  the  compromise  and  be 
permitted  to  claim  under  the  provisions  of  the  will.  Wasltburn 
V.  Washburn,  4  Ired.,  Eq.,  306. 

4.  The  compromise  of  a  controversy,  wherein  the  legal  owner 
of  a  chose  in  action;  supposed  that  he  was  bound  to  the  perfor- 
mance of  an  onerous  and  oppressive  contract,,  when  in  truth  he 
was  not  so  bound,  is  not  such  a  sufficient  consideration  as  will 
entitle  the  assignee  to  a  decree  for  a  specific  performance.  Gan- 
nady  v.  Shepard,  2  Jones,  Eq.,  224. 

5.  Parties  to  a  comj)romise  must  deal  with  each  other  upon  an 
equal  footing;  and  where  a  party  to  a  suit,  with  all  the  knowl- 
edge on  his  part  of  the  only  doubtful  matters  in  dispute,  enter- 
ed into  an  arrangement  with  the  agent  of  the  other  party,  by 
which  the  principal  was  to  get  not  more  than  one  twentieth 
part  of  his  debt,  and  it  was  a  part  of  the  arrangement  that  it 
should  be  kept  a  secret  from  the  principal  and  his  friends;  it 
tvas  held  that  this  was  not  such  a  compromise  as  would  be  sup- 
ported in  a  court  of  equity.  Barnatvell  v.  Threadgill,  3  Jones, 
Eq.,  50.       _ 

6.  INIere  inadequacy  of  consideration  mil  not  defeat  the  com- 
promise of  a  doubtful  claim,  when  it  is  entered  into  fairly  and 
with  deliberation ;  but  where  the  parties  were  not  in  equal  ig- 
norance of  their  rights,  and  were  not  dealing  on  equal  terms, 
inadequacy  of  price  may  fairly  be  relied  on  as  proof  that  a  party 
had  been  imposed  on  and  defrauded.     Ibid. 


CONDITIONAL  SALE. 

See  (Mortgage,  3-4-7-21-22-28-41-47-51-53-102-1  3.) 
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CONFIRMATION. 

■See  ( Acquiescence.) 


CONFISCATION. 

1.  Lands  held  by  one  who  ceased  to  be  a  citizen  by  the  revo- 
lution, in  trust  for  the  Unitas  Fratrum,  were  not  confiscated  by 
the  confiscation  acts  of  the  general  assembly  of  this  state,  il/ar- 
shall  V.  Louelass,  Conf.  Rep.  217,  (325.) 

2.  When  confiscated  lands  were  sold  by  the  State  and  the  con- 
tract wasrelinqnislied  and  the  lands  were  surrendered  to  the  State, 
before  the  year  179-i,  the  lands  passed  to  the  University  by  the  act  of 
that  year.     Hughes  v.  The  Univer&ity,  Conf  Rep.,  370,  (446.) 

3.  A  person,  whose  land  had  been  confiscated,  was  held  to  be 
entitled  (being  a  British  subject,)  to  recover  the  balance  due  on 
contracts  of  sale  made  before  the  act  of  confiscation.  Ray  v. 
McCidloch  Conf  Rep.,  492,  (405.) 

4.  Where  a  collecting  partner,  in  obedience  to  the  confisca- 
tion acts,  bona  fde  paid  the  share  of  his  alien  partner  into  the 
treasury,  it  teas  held  that  whatever  may  be  the  effect  of  such 
payment  of  the  principal  debt,  the  collecting  partner  was  not 
liable  for  interest  thereon;  for  a  trustee  or  agent  is  liable  for  in- 
terest, only  because  he  made  it,  or  might  have  made  it,  but  for 
gross  neglect.     3IcJ\\dr  v.  Earjland,  1  Dev.  Eq.  51(3. 

5.  The  treaty  of  1783  revived  the  rights  of  British  creditors 
and  restored  them  the  right  to  sue,  as  if  the  confiscation  acts 
had  not  been  passed.  The  war  of  1812,  there  being  no  new 
confiscation  acts,  did  not  affect  those  rights  otherwise  than  to 
suspend  the  right  of  suing,     Ihid, 

6.  Whatever  may  be  the  effect  of  the  treaty  of  1783  upon  the 
mutual  rights  of  co-partners,  where  the  whole  parnership  pro- ' 
perty,  or  a  portion  of  it,  belonging  to  an  alien  partner,  was 
seized  under  the  confiscation  laws,  yet  where  the  co-partnership 
owed  the  alien  partner  for  advances,  the  resident  partner's  share 
of  these  advances  constituted,  in  equity,  a  debt  which  he  owed 
his  partners,  and  which  is  within  the  treaty.     Ihid. 
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CONFUSION  OF  BOUNDARIES, 

1.  Where  a  person  had  by  grant  an  easement  or  privilege  to 
erect  a  mill  dam  and  cnt  a  race  through  the  land  of  another,  and 
the  assignee  of  the  grantor  afterwards  tore  away  the  dam,  and 
filled  up  and  ploughed  over  the  mill  race,  so  as  to  efface  the  limits  of 
it,  against  the  remonstrances  of  the  grantee,  it  wo.s  held  that  the 
court  of  equity,  upon  the  principle  of  rectifying  the  confusion  of 
boundaries,  would  order  a  con^mission  to  re-mark  the  site  of  the 
race,  &c.,  and  also  order  an  account  for  tlie  loss  of  the  profits  of 
the  mill.     Merriman  v.  Russell,  2  Jones,  Eq.,  470. 

See  (Jurisdiction— When  and  how  equity  will  relieve,  70.) 


CONSIDERATION. 

1.  Where  A  claimed  title  to  a  slave  as  a  legatee^  and  one  of 
the  other  legatees  conveyed  certain  other  slaves  to  A  in  consid- 
eration that  he  Avould  suffer  the  slave  claimed  by  him  to  be  sold 
as  a  part  of  the  fund  for  distribution,  and  it  turned  out  that  A 
was  not  in  fact  entitled  to  such  slave,  the  agreement  that  the 
slave  should  be  sold  did  not  form  a  valuable  and  sufficient  con- 
sideration for  the  slaves  conveyed  by  the  other  legatee.  Motley 
V.  3Iotle7j,  7  Ired,,  Eq.,  211. 

2.  A  promise  to  pay  a  debt  out  of  a  particular  fund,  which 
never  came  to  the  defendant's  hands,  is  not  binding  upon  him. 
Bagley  v.  Sasser,  2  Jones,  Eq.,  350. 


CONSTITUTION. 

I.  Acts' which  have  been  declared  con-  I  II.  Construction  of  the  Tarious  clauses 
stitutional  or  otherwise.  I  of  the  constitution. 

I.       ACTS  WHICH    HAVE    BEEN    DECLARED    CONSTITUTIONAL    OR    OTHERWISE. 

1.  The  act  of  1850,  ch.  62,  directing  the  personal  estate  of 
any  deceased  person,  that  might  have  remained  in  the  bands  of 
any  executor  or  administrator  for  seven  ysars  unclaimed,  &c., 
to  be  paid  over  to  the  president  and  directors  of  the  literary 
board,  is  not  unconstitutional,  though  such  property,  as  it  might 
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accrue,  had  been  directed  to  be  paid  to  the  University  by  the 
act  of  1784  and  1809,  Rev.  Stat.,  ch.  46,  sec.  20.  University  v. 
3Iaul(sbi/,  8  Ired.  Eq ,  257.  (This  act  has  been  repealed  and  the 
law  reniains  as  it  was  before;  see  Rev.  Code,  ch.  46,  sec.  27.) 

2.  It  is  competent  for  the  Legislature  to  enact  that  an  admin- 
istrator should,  after  a  reasonable  time,  pay  an  unclaimed  sur- 
pkis  of  an  estate  to  any  person  charged  by  law  with  the  keep- 
ing and  securing  of  the  same,  for  the  benefit-  of  the  creditors 
and  next  of  kin.  And  they  may,  when  they  think  proper,  from 
time  to  time,  change  such  depository.     Ibid. 

3.  The  act  of  1852,  ch.  2,  whereby  the  commissioners  of  the 
town  of  Xewbern  were  authorized  to  subscribe  for  stock  in  the 
Neuse  River  Navigation  Company  for  the  use  of  the  town,  is  not 
unconstitutional.  Taylor  v.  Commissioners  of  Newbern,  2  Jones, 
Eq.,  141. 

4.  The  act  contained  in  the  Revised  Code,  ch.  99,  sec  20,  im- 
posing a  tax  on  the  dividends  of  the  individual  holders  of  shares 
in  banks,  is  not  unconstitutional,  so  far  as  it  may  affect  the 
Commercial  Bank  of  Wilmington,  and  other  banks  having  sim- 
ilar charters.     Public  Treasurer  v.  Petivay^  2  Jones,  Eq.,  396. 

II.   CONSTRUCTION  OF  VARIOUS  CLAUSES  OF  THE  CONSTITUTION. 

1.  The  clauses  in  the  bill  of  rights  and  constitution,  concern- 
ing perpetuities,  were  designed  only  to  prevent  dangerous  ac- 
cumulations of  individual  wealth,  and  referred  to  estates  tail 
only:  the  establishment  of  a  permanent  fund  for  charitable  uses 
does  not  come  within  the  mischief,  and  is  not  prohibited  by 
either  of  those  clauses  or  by  the  common  law.  Griffin  v.  Gra- 
1mm,  1  Hawks,  96. 

2.  Under  the  3rd  section  of  the  1st  article  of  the  amendments 
to  the  constitution,  where  the  owner  of  a  freehold  interest  in 
fifty  acres  of  land  situated  in  a  senatorial  district  conveys  it  to 
a  trustee  in  trust  for  the  payment  of  debts,  and  the  trustee  does 
not  take  possession  of  the  land,  neither  the  bargainor  in  the 
deed  of  trust,  nor  the  trustee  nor  the  cestui  que  trust,  -ean  vote 
for  a  member  of  the  senate  in  that  district.  In  the  contested 
election  of  Berry  and  Wachlell,  5  Ired.  Eq.,  Appendix. 

3.  So,  it  seems,  that  neither  a  mortgagor  nor  mortgagee  who 
had  not  taken  possession  could  vote  under  similar  circumstan- 
ces; but  if  the  trustee  or  mortgagee  had  taken  possession  of  the 
land,  their  votes  would  be  legal.  Ibid.  (The  freehold  qualifi- 
cation for  senatorial  voters  has  been  abolished  by  the  general 
assembly,  in  the  mode  pointed  out  in  the  2nd  clause  of  the  1st 
section  of  the  5th  article  in  the  amendments  of  the  constitu- 
tion; see  acts  of  1856,  chs.  12  and  13.) 

4.  The  legislature  may  authorize  the  commissioners  of  an  in- 
corporated town  to  subscribe  to  the  stock  of  a  company  char- 
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tered  for  the  purpose  of  improving  tlie  navigation  of  a  Y'Wet 
running  contiguous  to  the  town;  and  it  makes  no  difference 
tliat  the  improvement  contemplated  by  the  act  is  to  begin  seve- 
ral miles  above  the  town,  and  to  pass  through  several  counties 
other  than  the  one  in  which  the  town  is  located.  Taylor  v. 
Commissioners  of  Neivhern,  2  Jones,  Eq.,  141. 

5.  It  is  competent  for  the  legislature  in  such  a  case  to  author- 
ize the  commissioners  to  make  their  bonds  to  meet  such  sub- 
scription of  stock,  and  to  levy  a  tax  to  pay  the  principal  and 
interest  thereof     1  bid. 

6.  An  act  of  the  general  assembly,  incorporating  a  banking 
company,  is  a  contract  between  the  State  and  the  corporation, 
within  the  1st  clause  of  the  10th  section  of  the  constitution  of 
the  United  States,  and  the  legislature  cannot  pass  any  law  im- 
pairing the  obligation  of  such  contract  or  any  part  thereof 
Attorney  General  v.  Bank  of  Charlotte,  4  Jones  Eq.,  287. 

7.  Where  a  price  is  stipulated  in  the  grant  of  the  charter,  it  is 
the  consideration,  or  part  of  the  consideration,  for  which  the 
sovereign  makes  the  grant,  and  cannot  be  enlarged  without  the 
consent  of  the  corporation.     Ibid 

8.  To  levy  a  tax  on  the  bank  as  such,  or  on  its  franchises,  is 
to  add  to  the  stipulated  price,  and  therefore  an  act  of  the  legis- 
lature imposing  such  a  tax  is  in  violation  of  the  constitution, 
and  void.     Ibid, 

9.  The  distinction,  as  respects  the  taxing  power,  between 
lands,  &c.,  and  such  franchises  stated,  considered  and  applied. 
Ibid. 

10.  An  act  of  assembly  authorizing  the  people  of  a  county  to 
take  stock  in  a  railroad  company,  and  to  raise  the  funds  to  pay 
lor  it,  is  not  forbidden  by  the  constitution.  Caldioell  v.  Justices  of 
Burke,  4  Jones  Eq.,  o23. 

11.  The  general  assembly  has  power  to  extend  the  limits  of 
an  incorpoi'ated  town  without  the  consent,  and  against  the 
wishes  of  the  citizens  who  live  in,  or  own  land  within,  the  dis- 
trict intended  to  be  included.  Manly  v.  Commissioners  of  Raleigh^ 
4  Jones,  Eq.,  370. 

12.  The  legislature  has  the  constitutional  power  to  provide,, 
that  an  act  extending  the  limits  of  an  incorporated  town  shall 
depend  for  its  validity  on  the  acceptance  of  the  mayor  and.;  com- 
missioners of  such  town.     Ibid. 


CONTExMFT, 

1.  Where  a  bill  was  filed  for  the  settlement  of  co-partnership 
dealings,  and  there  was  a  prayer  fg*'  aa  injunctioii  agajn^t  a*  s^ii 
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at  law  on  a  bond  which  had  been  given  on  a  partial  settlement 
of  the  business  between  the  partners,  but  no  injunction  had 
been  issued,  it  ivas  held  that  the  obligor  in  said  bond  was  not  in 
contempt  of  the  court  of  equity  for  having  previously  refused 
to  submit  to  a  judgment  on  the  bond  in  the  court  of  law.  Long 
V.  Clay,  6  Jones  Eq.,  350, 


CONTRACT. 


I.  Construction  of  contracts. 
II.  Of  executory  contracts  and  specific 
performance. 


III.  Of  parol  contracts  within  the  statute 

of  frauds. 

IV.  Of  the  rescission  of  contracts. 
V.  Illegal  and  void  contracts. 


I.   COXSTRrCTIOX  OF  CONTRACTS. 


1.  If  an  individual  promise  to  pay  money  or  do  an}''  other  act, 
when  it  may  be  convenient  to  him,  it  may  be  that  the  courts 
would,  from  Jiecessity,  construe  convenience  to  mean  ability  or 
reasonable  time,  because  otherwise  the  engagement  would  be 
nugatory.  Aitormy  General  v.  Slate  Banl;  1  Dev.  and  Bat.,  Eq., 
545. 

2.  But  where  an  engagement  to  do  an  act,  from  the  terms  of 
the  contract,  fixes  a  time  within  which  it  must  be  performed, 
but  allows  a  latitude  for  its  performance  within  that  period,  ac- 
cording to  the  convenience  of  the  party  who  is  to  do  the  act,  it 
would  seem  that  the  individual  himself  must  be  the  sole  judge 
of  what  his  own  convenience  prescribes.  Such  is  certainly  the 
construction,  where  such  a  contract  is  made  with  the  State.  Ibid. 

3.  \Yliere  a  person  boards  and  supports  another  from  motives 
of  charity,  without  intending  to  charge  any  thing  therefor,  he 
cannot,  when  the  object  of  his  charity  subsequently  becomes 
possessed  of  property,  charge  him  or  his  representatives  for  his 
support  and  maintenance,  either  at  law  or  in  equity.  Uni- 
versity  v.  McNair,  2  Ired.,  Eq.,  G05. 

4.  Where  the  owner  of  a  jtidgment  against  one,  who  was  sup- 
posed to  have  made  a  fraudulent  conveyance  of  his  land,  agreed 
with  A  that  the  latter  should  have  control  of  the  execution  issued 
on  the  judgment  and  try  the  validity  of  the  debtor's  conveyance, 
and  that  he  should  have  half  of  what  could  be  collected,  and  A 
bought  in  the  land  for  a  nominal  sum,  recovered  it  in  an  action 
of  ejectment,  and  sold  it  for  a  much  larger  sum  than  the  amount 
of  the  judgment,  it  was  held  that  the  owner  of  the  judgment  was 
entitled  to  one-half,  and  no  more,  of  the  amount  of  his  debt  out 
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of  the  proceeds  of  the  sale  made  by  A.  James  v.  Morris,  4  Jones, 
Eq.,  408. 

5.  Matters  of  inducement  to  a  contract,  not  expressed  as  a 
condition,  and  not  forming  a  part  of  its  essence,  are  not  allowed 
to  defeat  an  estate,  or  prevent  it  from  vesting.  Winton  v.  Fort, 
b  Jones,  Eq.,  251. 

See  (Constitution — Construction  of  various  clauses  of  the  con- 
stitution, 6-7.) 

II.       OP   EXECUTORY    CONTRACTS   AND    SPECIFIC   PERFORMANCE. 

1.  Where  a  person  agreeing  to  sell  lands  had  a  good  title  and 
was  able  to  convey  at  the  time  of  the  bargain  entered  into,  and 
no  delay  could  be  imputed  to  him  in  performing  his  part  of  the 
contract,  it  tuas  held  that  the  contract  was  considered  in  equity 
as  then  executed,  the  subsequent  conveyance  being  only  matter 
of  form,  the  substance  being  the  bargain.  Hay  v.  IlcCulloch, 
Conf  Rep  ,  492,  (543.) 

2.  A  is  indebted  to  B  upon  bonds,  and  in  1777  oflers  to  pay  in 
depreciated  currency.  The  bonds  were  absent.  B  refused  to 
accept  depreciated  money,  but,  in  consideration  of  A's  offer  to 
pay,  and  the  absence  of  the  bonds,  agreed  that  no  interest  should 
be  thereafter  charged,  until  the  bonds  were  produced  and  pay- 
ment demanded  in  this  state.  Equity  will  enforce  this  agreement. 
Singleton  v.  Ogden,  1  Murph.,  157, 

3.  Equity  will  decree  a  specific  execution  of  a  parol  contract 
for  the  sale  and  purchase  of  land,  although  there  has  not  been 
any  partial  performance,  if  the  contract  be  proved  by  such  evi- 
dence as  affords  to  the  mind  a  conviction  no  less  satisfactory 
than  that  which  arises  from  a  contract  in  writing.  And  it  is  no 
objection  to  such  a  decree,  that  the  purchase  money  was  to  be 
paid  in  the  Fall,  that  being  a  period  sufficiently  certain.  Bark 
V.  Bagleij,  3  Murph.,  33.  (Contracts  for  the  sale  of  land  must, 
under  the  act  of  1819,  be  in  writing.  See  Rev.  Code,  ch.  50, 
sec.  11.) 

4.  Equity  will  decree  a  specific  execution  of  contracts  relative 
to  slaves;  for  all  the  principles,  which  induce  a  court  of  equity 
to  compel  the  specific  execution  of  a  contract  for  the  sale  of 
lands  or  some  favorite  personal  chattels,  apply  with  equal  force 
to  the  case  of  a  slave.      Williams  v.  Hoioard,  3  Murph.,  74. 

5.  When,  on  a  purchase  of  a  mill  by  B  from  A,  B  agreed  to 
pay  A  what  the  mill  cost,  and  the  sura  was  to  be  ascertained  by 
four  persons  then  named,  if  the  arbitrators  cannot  agree  in  the 
sum,  and  A  refuses  to  have  an  umpire  chosen,  equity  will  not 
sustain  a  bill  brought  by  B  to  compel  A  to  render  an  account 
of  what  the  mill  cost  him,  andj  to  convey  at  that  price  to  B,  be- 
cause the  bill  seeks  to  enforce  an  agreement,  which  the  parties 
did  not  enter  into ;  their  agreement  being  only  that  B  should 
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pay  A  the  sum  which  the  arbitrators  should  determine.     ^V- 
ftek  V.  SoutJiaU,  3  :\Iur.,  189. 

fi.  Husband  and  wife,  being  seized  of  a  tract  of  land  in  right 
of  the  wife,  agreed  to  convey  the  same  to  a  purchaser  for  a  fair 
consideration;  and,  in  pursuance  of  this  agreement,  lliey  execu- 
ted a  deed  for  the  tract  of  land  to  the  purchaser,  who  gave  his 
bonds  for  the  purchase  money.  The  husband  died,  and  the  wife^ 
not  having  been  privily  examined  touching  her  execution  of  the 
deed,  availed  herself  thereof,  entered  on  the  land,  expelled  the 
purchaser,  and  avoided  the  estate.  The  purchaser  died,  and  hi» 
administrator  filed  a  bill,  praying  to  have  the  payment  of  the 
purchase  money  enjoined.  Demurrer  to  the  bill  overruled,  for 
the  purchaser  contracted  for  the  wife's  estate  of  inheritance,  not 
for  the  husband's  freehold  in  her  right.  He  obtained  a  convey- 
ance, which  transferred  only  the  husband's  estate.  The  agree- 
ment of  the  parties  was  that  a  conveyance  effectual  to  pass  the 
property  agreed  to  be  sold  should  be  made.  It  is  therefore  un- 
like the*  case  where  the  parties  have  done  what  they  stipulated 
to  do:  as  where  the  agreement  was  that  the  transfer  should  be 
without  warranty,  and  such  transfer  was  made,  and  the  title 
proved  defective;' the  purchaser  could  not  complainthat  the  ven- 
dor had  not  done  what  he  had  promised  to  do.  Lane  v.  PatricJc, 
3  Murph.,  473. 

7.  In  such  a  case  the  cfourt  will  apply  that  universal  principle 
of  equity,  which  forbids  one  party  to  take  the  benefit  of  a  con- 
tract, while  he  withholds  performance  on  his  part,  and  will  ar- 
rest the  money,  until  he  shall  have  performed  it.     Ibid. 

8.  The  deed  must  be  considered  as  executed,  for  the  purpose 
of  having  the  eftect  intended;  as  an  instrument  sealed  but  not 
delivered,  where  individuals  under  no  disability  to  contract  are 
parties.  For,  as  the  common  law  has  declared  a  delivery  neces- 
sary to  constitute  a  deed  between  such  parties,  the  general  as- 
sembly has  declared  a  private  examination  of  a  married  woman 
necessary  to  make  her  deed  effectual  to  pass  her  lands.     Ibid. 

9.  Equity  cannot  afiord  relief  on  a  contract  which  is  uncer- 
tain; by  this  is  meant,  however,  uncertain  in  its  terms;  for  when 
an  agreement  to  do  a  tiling,  either  in  itself  or  by  reference  to 
any  other  rule,  iurnishes  the  means  for  ascertaining  the  thing; 
or  if  the  thing  be  not  noio  certain  or  capable  of  certainty,  yet  if 
a  rule  be  given  by  which  it  may  hereafter  be  rendered  certain, 
equity  will  interfere.     Prater  v.  dliller,  3  Hawks,  628. 

10.  Equity  is  not  bound  to  decree  a  specific  performance  when- 
ever damages  might  be  recovered  at  law,  but  will  judge  from 
all  the  circumstances  whether  the  agreement  is  such  as  ought, 
in  justice  to  both  parties,  to  be  carried  into  effect.  Where, 
therefore,  an  agreement  was  made  between  A  and  B  for  the  pur- 
chase of  a  lar^e  tract  of  land,  a  title  to  be  made  when  paid  for, 
and  B  went  into  possession  and  continued  there  for  ten  or  twelve 
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years,  paying  but  a  small  part  of  the  purchase  money;  it  ivas 
held  that  equity  would  not  compel  A  to  convey  to  B  a  part  of 
the  land  equal  in  value  to  the  money  paid  by  him,  especially 
when  tlie  so  doing  would  materially  impair  the  value  of  the 
residue  of  the  tract.  But  it  was  also  held  that  B  was  entitled  in 
equity  to  have  the  money,  he  had  paid,  refunded ;  and  was  not 
chargeable  with  the  rents  and  profits  while  in  possession,  be- 
cause by  the  agreement  he  was  to  take  possession  and  plant  and 
build;  but  he  was  justly  chargeable  with  interest  on  the  pur- 
chase money.     Ibid. 

11.  Since  the  act  of  1799  has  recognized  the  relation  between 
a  mother  and  her  bastard  cliildren,  by  allowing  them  to  inherit 
from  her  in  certain  cases,  if  the  mother  of  a  bastard  child  make 
a  contract  in  consideration  of  her  intended  marriage,  wliereby 
to  secure  a  provision  for  such  child,  the  court  of  equity  will  en- 
force its  specific  execution  against  her  husband  and  herself, 
even  though  she  may  have  other  children  who  are  legitimate. 
Kimborouf/h  v.  Davis,  1  Dev.  Eq.,  71. 

12.  Where  the  plaintilT  seeks  specific  performance  of  an  agree- 
ment for  the  sale  of  lands,  and  the  defendant  denies  the  contract 
as  alleged,  and  relies  upon  the  statute  of  1819  (Rev.  Stat.  ch. 
50,  sec.  8,)  parol  evidence  cannot  be  received,  even  upon  the 
ground  of  part  performance,  to  show  the  contract.  Ellis  v. 
m.is,  1  Dev.  Eq.,  341.  (See  Rev.  Code,  ch.  50,  sec.  11.)  (S.  C,  1 
Dev.  E(|.,  180,  overruled  by  this  decision.) 

13.  A  bill  in  the  alternative,  either  for  a  specific  performance 
of  a  parol  contract  for  land,  or  a  re-payment  of  the  piirchase 
money,  is  in  general  not  sustained  by  a  court  of  equity,  because, 
if  the  contract  be  avoided,  the  money  may  be  recovered  at  law. 
But  upon  a  bill  for  a  specific  performance,  Avhich  has  been  re- 
fused, where,  from  peculiar  circumstances,  the  plaintiff  cannot 
at  law  recover  back  his  purchase  money,  its  re-payment  will  be 
decreed  by  this  court.     UUis  v.  UUis,  1  Dev.  Eq.,  398. 

14.  Where  a  contract  is  declared  to  be  void,  the  parties  are 
remitted  to  their  original  rights;  and  where  a  court  of  equity 
aids  in  restoring  them  to  those  rights,  it  confines  itself  to  resti- 
tution merely,  and  never  gives  damages  for  a  loss.     Ibid. 

15.  Upon  a  parol  contract  for  the  sale  of  land,  the  bond  of  a 
third  person  was  assigned,  in  payment  of  the  purchase  money, 
to  the  vendor,  at  the  instance  of  the  vendee,  by  one  who  was 
not  a  party  to  the  contract,  the  obligor  in  which  was  insolvent 
at  the  time  of  the  assignment ;  upon  a  decree  declaring  the  con- 
tract to  be  void,  as  the  vendee  could,  at  law,  recover  neither  the 
bond  nor  the  money,  the  court  lent  its  aid;  but,  proceeding  up- 
on the  principle  of  restitution  merely,  they  ordered  a  judgment, 
which  had  been  obtained  upon  the  bond,  in  favor  of  the  vendor, 
to  be  assigned  to  the  vendee.     Ibid. 

16.  Where  a  son  who  died  intestate,  unmarried  and  without 
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issue,  was  bound  by  his  agreement  to  support  his  mother,  it  was 
held,  that  she,  having  succeeded  to  his  personal  estate  absohitely 
and  to  his  real  estate  for  life,  had  no  claim  against  the  heirs  of 
the  intestate,  on  account  of  their  interest  in  the  land,  expectant 
upon  her  life  estate,  although  she  had  advanced  the  money  for 
the  purchase  of  the  land.     Taylor  v.  Vick,  1  Dev.  Eq.,  274. 

17.  An  agreement  by  parol,  made  before  the  act  of  1819  (Eev. 
Stat.,  ch.  50,  sec.  8,)  by  a  father,  in  consideration  of  the  mar- 
riage of  his  illegitimate  daughter,  to  settle  all  his  estate  upon 
herself,  her  husband  and  the  issue  of  her  marriage,  is  binding; 
and  although  it  does  not  attach  specifically  upon  any  portion  of 
the  father's  property,  so  as  to  defeat  a  purchaser  with  notice,  yet 
it  will  be  enforced  against  volunteers  claiming  under  him.  For 
though  the  relation  between  the  father  and  the  illegitimate 
daughter  is  not  sufficient  to  raise  an  use,  yet  the  intervention  of 
the  husband  extends  to  the  wife  and  the  issue.  Wall  v.  Scales, 
1  Dev.  Eq.,  472.     (See  Eev.  Code,  ch.  50,  sec.  11.) 

18.  In  executing  such  an  agreement  care  will  be  taken  of  the 
issue,  and,  the  husband  submitting,  the  estate  was  limited  to 
him  for  life,  with  power  to  make  advancements  upon  the  mar- 
riage or  lull  age  of  the  children ;  with  remainder  to  the  issue, 
and  cross  remainders  between  them  upon  their  dying  under  age 
and  unmarried.     Ibid. 

19.  A  purchaser  cannot  call  for  the  specific  execution  of  a  con- 
tract procured  from  a  vendor  while  in  a  state  of  intoxication  and 
incapable  of  making  a  contract.  Whitesides  v.  Greenlee,  2  Dev.. 
Eq.,  152. 

20.  A  delay  of  thirtj^-four  years,  after  a  contract  for  a  sale  of 
land,  without  any  claim  on  it,  is  a  bar  to  a  bill  for  its  specific 
performance,  where  the  delay  is  not  accounted  for  by  reason  of 
infancy,  coverture  or  the  like.      Tate  v.  Conner,  2  Dev.,  Eq.,  224. 

21.  In  an  agreement  ior  the  sale  of  land,  the  vendor  is  con- 
sidered to  be  a  trustee  for  the  vendee,  and  the  statute  of  limita- 
tions does  not  in  equity  bar  the  latter.  But  that  court  respects 
the  lapse  of  time  in  cases  of  implied  trust,  and,  unless  explained, 
is  a  bar  to  the  relief     Ihid. 

22.  The  purchase  money  paid  upon  a  contract  for  the  purchase 
of  land  is,  in  equity,  considered  as  land,  and  if  the  contract  is 
vacated  after  the  death  of  the  vendee,  it  goes  to  the  heir.     Ibid. 

23.  Where  A  sold  land  to  B  for  $5100,  with  a  permission  to 
make  a  payment  of  $1500  by  a  conveyance  of  two  tracts  of  land 
in  Tennessee,  which  should  be  of  the  value  of  three  dollars  per 
acre  according  to  the  locator's  valuation,  upon  a  bill  by  A  claim- 
ing the  $1500  in  cash,  it  loas  held  to  be  an  executory  agreement 
for  an  exchange  of  land,  and  that  the  default  of  B  inmakino-the 
conveyance  and  the  want  of  a  locator's  valuation  were  matters 
of  compensation.     Litilejohn  v.  Mer,  2  Dev.,  Eq.,  302. 

24.  A  contract  fairly  made,  but  under  a  misapprehension  of 
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its  terras  and  the  price,  will  not  be  specifically  executed,  unless 
the  defendant,  by  his  subsequent  act,  has  ratified  it,  and  thereby 
made  it  unconscientious  in  him  to  refuse  its  fulfillment.  Arnold 
V.  Arnold,  2  Dev.,  Eq.,  467. 

25.  If,  upon  an  agreement  for  the  sale  of  land,  the  vendee  has 
a  right  to  the  possession  both  as  vendee  and  lessee,  and  on  the 
expiration  of  his  term,  refuses  to  complete  his  purchase,  but 
tenders  the  rent,  the  vendor  by  accepting  it  waives  the  contract, 
and  forfeits  his  right  to  a  specific  performance.  Bryan  v.  Bead, 
1  Dev.  and  Bat.,  Eq.,  78. 

26.  Whether  laches,  on  the  part  of  the  vendor  in  performing 
acts  which  he  has  stipulated  for,  will  not  bar  his  claim  to  a  spe- 
cific performance,  quoire.     Ibid. 

27.  On  a  bill  for  a  specific  performance,  the  vendee  will  not 
be  compelled  to  take  a  title  founded  on  a  decree  against  an  in- 
fant, because  the  latter  may  show  cause  against  it  when  of  age. 
Ibid. 

28.  Where,  upon  a  bill  for  the  (Specific  performance  of  a  con- 
tract for  the  sale  of  slaves^  an  order  was  made  by  the  court  that 
the  sherifi"  should  take  possession  of  the  slaves,  and  while  in  his 
custody  one  of  them  died,  it  ivas  held  that  the  loss  should  be 
borne  by  the  party,  to  whom  the  title  should  be  ultimately  ad- 
judged, especially  when  he  had  no  right  to  the  possession.  Ar- 
nold V.  Arnold,  1  Dev.  and  Bat.,  Eq.,  111. 

29.  If  two  persons  contract  that  one  shall  convey  to  the  other 
the  land  of  a  third  person,,  or  that  he  will  cause  the  owner  to 
convey  it,  and  the  vendee  has  paid  a  part  of  the  purchase  money, 
it  is  not  seen  how  he  can  recover  it  back  in  equity.  Oliver  v. 
Dlx,  1  Dev.  and  Bat.,  Eq.,  158. 

30.  If,  to  prevent  a  contest  about  the  probate  of  their  father's 
will,  certain  brothers  execute  articles  of  agreement  among  them- 
selves, providing  for  a  more  equal  distribution  of  their  father's 
estate  than  that  contained  in  his  will,  such  agreement  will  not 
be  considered  as  voluntary  and  without  consideration,  but  will 
be  enforced  in  equity,  as  a  fair  femily  arrangement,  independent 
of  its  being  a  compromise  of  doubtful  rights.  Bailey  v.  Wilson, 
1  Dev.  and  Bat.,  Eq.,  18-2. 

31.  Where  no  particular  time  is  fixed  for  the  execution  of  an 
agreement,  but  the  most  important  particulai^  cannot  be  carried 
into  effect  until  after  the  death  of  a  person  then  living,  no  pre- 
sumption of  abandonment  will  arise  from  delay  during  the  life 
of  such  person,  although  some  minor  parts  of  the  agreement  can 
be  executed  during  such  life  time.     Ibid. 

32.  Where  a  vendee  contracted  for  the  purchase  of  land  and 
took  possession,  but  neglected  to  pay  the  purchase  money  for 
nine  months  after  it  fell  due,  during  all  which  time  the  vendor 
held  the  bonds  for  the  purchase  money,  and  did  not  ofier  to  sur- 
render them,  but  recognized   the  contract  as  still  subsisting,  it 
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taas  held  that,  having  allowed  the  contract  to  subsist  after  the 
default,  the  vendor  could  not  put  an  end  to  it,  without  a  pre- 
vious formal  and  reasonable  notice  to  the  purchaser  to  come  for- 
ward and  tulfil  it,  or  he  would  not  hold  himself  bound.  And  U 
tviis  held,  further,  that  upon  such  purchaser's  paying  the  money, 
be  could  demand  a  specific  performance  from  the  vendor,  or  call 
for  the  legal  title  from  a  person,  who  had  purchaseil  with  full 
notice  of  the  contract.  Fulls  v.  Carpejiter,  1  Dev.  and  Bat.,  Eq., 
237. 

33.  If  a  vendor,  after  a  default  by  the  vendee,  is  still  willing 
to  complete  the  contract  and  a  third  person  interposes,  and  by 
misrepresenting  the  willingness  of  the  vendee  to  fulfil  the  coi>- 
ti'act  on  his  part,  procures  a  conveyance  to  himself,  it  seems  that 
the  first  vendee  will  have  an  equity  against  the  second,  inde- 
pendent of  any  he  might  have  against  the  common  vendor.  Ibid. 

34.  Insolvency,  whether  existing  at  the  time  of  the  contract 
or  occurring  subsequently,  does  not  of  itselfj  but,  if  continuing 
so  as  to  disable  the  purchaser  to  fulfil  his  part  of  it,  may,  autho- 
rise the  other  party,  after  request  and  default,  to  renounce  it, 
and  after  reasonable  notice  may  discharge  him;  or  it  may  be 
evidence,  Avith  other  things,  of  abandonment  by  the  purchaser, 
but,  in  that  case,  liable  to  be  repelled  by  other  evidence.     Ibid. 

35.  The  increase  of  value  is  not  such  a  change  in  the  subjeci 
matter  of  the  contract,  as  to  be,  of  itself,  a  ground  for  rescinding 
or  not  enforcing  articles.  But  if  one  of  the  parties  refuse  to  per- 
form, and  there  comes  a  change  of  circumstances,  upon  the 
strength  of  which  he  is  desirous  to  go  on  with  the  bargain  and 
insists  on  it,  he  may  be  properly  repelled,  although  he  was  watch-, 
ing  for  that  change.     Ibid. 

3(i.  Equity  will  not  cancel  a  contract,  (however  it  may  refuse 
to  interfere  to  help  either  party,)  which  is  fair  in  its  origin,  on 
the  score  merely  of  default  or  abandonment.  There  cannot  be 
a.  case,  of  that  sort,  upon  which  that  relief  could  be  asked  in 
equity,  in  which  the  facts,  on  which  it  was  asked,  would  not 
defeat  an  action  at  law  on  the  contract.     Ibid. 

37.  The  rule  that  a  deed,  obtained  from  one,  who  Imd  execu- 
ted a  former  voidable  instrument,  is  not  binding,  unless  he  knew 
that  the  first  was  not  obligatory,  and  gave  the  second  expressly 
to  cure  the  vice  of  the  first,  does  not  apply  to  a  contract,  which 
has  no  vice  but  is  fair,  and  in  respect  to  which  the  only  question 
is  whether  it  continues  to  be  a  contract  between  the  parties. 
Acts  done  under  such  a  contract  establish  its  subsistence,  and 
they  do  not  constitute  a  case  of  confirmation,  but  of  part  per- 
formance.    Ibid. 

38.  Time  may  he  of  the  essence  of  a  contract  in  equity.  Exact 
punctuality  may  be  of  great  importance  to  the  interests  of  a  con- 
tracting party  in  many  situations.  In  some,  it  is  obvious  from 
the  state  of  the  property  and  other  circumstances.     In  others, 

4  ^ 


42  CONTEACT.— IL 

the  instrnrtient  may  be  so  framed  as  to  sliow  that  it  is  a  substan- 
tial part  of  the  contract.  In  those  cases  the  court  can  no  mow 
dispense  with  it  than  any  other  vital  provision ;  but  the  parties 
themselves  may,  and  it  is  in  that  sense,  true  that  time  is  not 
essential,  but  immaterial,  when  comparing  its  effect  in  a  court  of 
equity  with  tliat  at  law.     Ibid. 

o9.  Default  in  respect  to  time  is  not  a  bar  in  itself,  except  in 
peculiar  cases ;  but  is  only  evidence  with  other  things  of  aban- 
donment, and  of  course  may  be  rebutted.     Ibid. 

40.  Time  may,  in  all  cases,  be  made  essential,  but  where  it  is^ 
it  does  not  follow  that  it  is  necessarily  conclusive  in  equity  as  it 
is  at  law.     Ibid. 

41.  In  equity  time  may  be  waived  by  a  party,  as  may  any 
other  stipulation  introduced  for  his  benefit.  And  a  failure  to 
avail  himself  of  it  on  the  first  occasion,  and  before  or  when  the 
other  party  begins,  after  a  default,  to  act  again  on  the  agree- 
ment, may  amount  to  such  waiver.     Ibid. 

42.  In  a  contract  of  sale  by  which  the  vendors  stipulated  "to- 
make  a  sufficient  title  as  far  as  their  claim  extends  in  said  lands  " 
tlie  words  "a  sufficient  title"  were  hdd^  upon  the  whole  instru- 
ment to  mean  a  "  sufficient  deed "  to  assure  the  estate,  if  they 
had  one  notwithstanding  "a  quit  claim  deed"  was,  by  the  fer- 
ticles,  agreed  to  be  given  for  other  lands.  Gilchrist  v.  Buie,  1 
Dev.  and  Bat.  Eq.,  346. 

43.  Upon  a  bill  for  a  specific  performance,  in  England  the 
vendor  is  bound  to  show  a  good  title,  but  is  not  compelled  to 
covenant  for  one  apparently  good,  beyond  his  own  acts  and 
tliose  claiming  under  him.  But  in  this  country  it  seems  that  the 
vendee  has  a  right  to  covenants  of  general  warranty.     Ibid. 

44.  Upon  a  decree  for  a  specific  performance,  it  is  proper  1i> 
order  the  articles  to  be  cancelled.  But  it  is  other Vv'ise,  if  the 
bill  is  dismissed.     Ibid. 

45.  Defective  conveyances  to  children  are  aided  in  equity. 
Mere  inadequacy  of  price,  in  the  absence  of  fraud  or  surprise,  i:^ 
no  defence  against  a  decree  for  a  specific  performance,  especially 
when,  in  addition  to  the  price,  affection  for  a  child  entered  intx) 
tlie  consideration.      Whitev.  Thompson,  1  Dev.  and  Bat.  Eq.,  493. 

46.  Upon  an  executory  agreement  for  the  purchase  of  land, 
the  payment  of  the  purchase  money  constitutes  the  vendee,  in 
equity,  the  owner;  and  he  has  a  right  to  a  conveyance  from 
every  person  having  the  legal  title,  with  notice  of  his  clairru 
Thus  where  A  purchased  land  of  B,  and  took  a  bond  to  securo 
his  title,  and  subsequently  sold  to  C,  who  paid  the  jjurchase 
money,  which  came  to  the  hands  of  B,  and  took  a  bond  for  titl© 
from  A,  and  the  latter  to  defeat  the  claim  of  C,  surrendered  to 
B  his  bond,  B,  haviing  notice  of  C's  equity,  is  bound  to  convey 
to  him.  And  if  C  has  received  any  part  of  the  consideration 
for  the  surrender  of  the  bond  by  A  to  B,  that  is  no  defence  to 
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C's  bill ;  but  must  be  brouglit  forward  as  the  foundation  of  a 
distinct  suit.      Ward  v.  LedbeUor,  1  Dev.  and  Bat.  Eq.,  496. 

47.  Althongli  at  law  the  covenants  of  the  vendor  and  vendee 
may  be  independent,  yet  in  equity,  upon  a  bill  for  the  specific 
e:secntion  of  a  contract  for  the  purchase  of  land,  a  conveyance 
is  never  ordered  until  the  purchase  money  is  paid.  Oliver  v. 
Dix,  1  Dev.  and  Bat.  Eq.,  605. 

48.  Gross  ladies  is  a  defence  to  a  bill  for  the  specific  execution 
of  a  contract,  but  what  will  amount  to  it  will  depend  upon  the 
circumstances  of  each  case.  A  delay  for  nine  years  will  bar  a 
bill  seeking-  the  performance  of  an  agreement  to  sell  the  life  in- 
terest of  an  old  person  in  a  lot  of  slaves,  and  an  account  of  their 
hire;  for  during  the  time  delayed,  the  defendant  has  taken  the 
nsk  of  the  life  estate.  Strickland  v.  Fotvler,  1  Dev.  and  Bat. 
Eq.,  629. 

49.  Although  payment  of  the  purchase  money,  taking  posses- 
sion and  making  improvements  will  not  entitle  the  purchaser 
to  the  specific  performance  of  a  parol  agreement  for  the  sale  of 
land,  yet  he  has,  in  equity,  a  right  to  an  account  of  the  pur- 
cdiase  money  advanced,  and  the  value  of  his  improvements,  de- 
ducting therefrom  the  annual  value  during  his  possession,  Al- 
lea  V.  Grijfiii,  2  Dev.  and  Bat.  Eq.,  9. 

50.  Where  an  agreement  in  writing  was  made  for  the  pur- 
cliase  of  a  tract  of  land  by  which  the  vendee  was  to  take  pos- 
session of  the  land  immediately,  and  the  vendor  was,  "  when 
thereto  recjuested,"  to  deliver  ]iim  a  deed  therefor,  upon  the  re- 
ceipt of  which  the  vendee  was  to  give  his  three  severa,l  promis- 
sory notes,  payable  at  one,  two  and  three  years  thereafter;  and 
the  vendee  took  possession  of  the  land  immediately,  according 
to  the  agreement,  but  the  vendor  died  without  giving  a  deed, 
or  receiving  the  notes  for  the  purchase  money,  it  loas  held,  upon 
?.  bill  subsequently  filed  by  the  vendee  for  a  specific  execution 
of  the  contract,  that  he  should  pay  interest  on  the  instalments 
of  the  purchase  money,  as  if  the  notes  had  been  given  in  a 
reasonable  time  after  the  date  of  the  agreement.  McKay  v. 
Melvin,  1  Ired.  Eq.,  73. 

,51.  If  a  bill  be  filed  for  the  specific  execution  of  an  agree- 
ment for  the  purchase  of  land,  alleged  to  be  evidenced  by  a 
Avritten  memorandum,  and  the  allegation  be  not  sustained  by 
the  proof,  the  plaintiil"  cannot,  under  the  prayer  for  general  re- 
lief, obtain  compensation  for  improvements  upon  the  lands. 
Smitli  V.  Smith,  1  Ired.tEq.,  83. 

b2.  The  specific  execution  of  a  contract  in  equity  is  a  matter, 
not  of  absolute  right  in  the  party,  but  of  sound  discretion  in 
the  Court.  An  agreement,  to  be  carried  into  execution  there, 
must  l)e  certain,  fair  and  just  in  all  its  parts.  Leigh  v.  Cramp, 
1  Ired.  Eq.,  299. 

53.  Although  an  agreement  may  be  valid  at  law,  a] id,  if  it 
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had  been  executed  by  the  parties,  could  not  be  set  aside  becairae- 
of  any  vice  in  its  nature,  yet  if  its  strict  performance  be,  undgr- 
the  circumstances,  harsh  and  inequitable,  a  court  of  equity  will 
not  decree  such  performance,  but  leave  the  party  claiming  it  to 
his  legal  remedy.     Ibid. 

54.  When  the  plaintiff  agreed  in  writing  to  sell  to  the  de- 
fendant a  tract  of  land  by  the  following  description,  viz:  "a 
tract  of  land  lying  in  the  county  of  Northampton,  containing 
one  thousand  acres  more  or  less,  bounded  by  the  lands  of  Shir- 
ley Tisdale,  Mrs.  Sally  Pope,  Herod  Dukes  and  others,"  tor  the 
gum  of  $2,000,  and  the  defendant  in  his  answer  alleged  that  the 
tract  contained  only  600  acres,  and  agreed  to  take  the  land  upon 
a  proportionate  abatement  ol  the  price,  and  where  it  was  appa- 
rent that  both  parties,  at  the  time  of  the  contract,  supposed  it 
to  contain  1,000  acres,  the  court  held  that  if  there  v.as  siich  a 
disproportion  in  the  quantity,  (the  other  description  not  bein^ 
by  metes  and  bounds,  nor  either  party  practisii:ig  any  imposi- 
tion on  the  other,)  the  plaintitt  could  not  have  a  decree  for  spe- 
cific performance,  without  a  proper  abatement  in  the  price ;  and 
the  matter  was  referred  to  tlie  master  to  report  on  these  facts. 
Ibid. 

55.  "VYhere  a  purchaser  of  a  tract  of  land  has  not  for  nine 
years  paid  any  part  of  the  purchase  money,  which  by  the  terms 
of  the  contract  was  to  have  been  paid  immediately,  nor  has 
made  any  effort  nor  taken  any  steps  to  perform  his  part  of  the 
engagement,  he  will  not  be  entitled  in  equity  to  a  specific  per- 
formance of  the  contract  bv  the  other  party,  Deaver  v.  ParJcer,. 
2  Ired.  Eq.,  40. 

56.  Where,  upon  a  bill  to  enforce  the  specific  execution  of  a 
contract  for  the  sale  of  land,  it  appeared  that  the  contract  was 
of  long  standing,  that  the  plaintiff  had  not  performed  the  acts 
which  constitutes!  the  consideration  for  the  contract,  and  at  one 
time  seemed  to  have  abandoned  it,  the  bill  was  dismissed  with 
costs.     McGalliard  v.  AiJnns,  2  Ired.,  Eq.,  186. 

57.  Nothing  less  than  good  faith  and  reasonable  diligence  will 
entitle  a  party  to  the  peculiar  relief  aftbrded  by  a  court  of  equity 
in  enforcing  the  specific  execution  of  a  contract.     Ihid. 

58.  Where  one  who  contracts  to  sell  a  piece  of  land  to  an- 
other cannot  make  a  legal  title  to  the  whole,  his  vendee  may  in- 
sist upon  a  specific  execution  of  the  contract,  so  far  as  the  ven- 
dor can  execute  it.  And  the  vendee  must  pay  the  vendor  for 
the  part  for  which  a  good  title  is  conveyed,  the  value  of  such 
part,  proportioned  to  the  price  which  was  to  have  been  paid  for 
the  whole;  and  not  merely  in  proportion  to  the  number  of  acres. 
Jacobs  V.  Locke,  2  Ired.  £q.,  286. 

59.  Possession  of  land  is  frima  facie  evidence  of  a  title  in  fee 
and  is  notice  to  one  who  is  treating  for  the  fee  with  a  person 
out  of  possession,  of  the  nature  of  the  title  of  the  tenant.     It 
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■Bhould  put   him  upon  inquiry.     Henry  v.  LlsUs,   2  Ired.  Eq., 

407 

60  In  ccnitracts  for  the  sale  of  land,  a  court  of  equity  may 
leave  a  party  to  his  action  at  law,  where  the  vendor  believed  he 
could  convey  an  estate  when  he  agreed  to  sell  it,  but  afterwards 
discovered  that  he  had  no  title  to  it.     lUd. 

61  But  where  the  vendor  can  make  a  title  to  a  part,  but  not 
to  ali  he  has  sold,  the  vendee,  at  his  election,  may  compel  him 
to  convey  the  part  to  which  he  has  a  title,  and  to  make  a  rear 
eonable  compensation  or  proportional  deduction  for  the  other 

{^2.  Upon  decreeing  a  conveyance  of  land,  on  the  bill  of  the 
vendee  in  a  contract  of  sale,  the  court  is,  perhaps,  bound,  ao- 
cording  to  the  universal  usage  of  the  counU-y  and  the  under- 
Btanding  of  the  profession,  to  direct  the  usual  covenants  of  gen- 
ei'al  warrantv.     Ihid.  v      ^    •        * 

63.  If  the^conduct  of  the  vendee  in  a  contract  of  sale  is  not 
fair,  but  he  attempts  by  raising  frivolous  objections,  to  delay 
and  weary  out  the  vendor,  wantonly  insisting  on  unreasonable 
conditions  and  assurances,  and  thereby  baffling  the  vendor,  and 
leaving  him  at  a  loss  to  know  wliat  to  do  or  to  depend  on,  a 
court  of  equitv  will  give  him  no  assistance.     Ihid. 

64.  On  a  bill  for  specific  performance,  a  court  of  equity  never 
decrees  a  collateral  indemnity,  not  stipulated  for,  as  a  provision 
agahist  a  bad  title,  but  it  will  see  that  the  vendee  is  not  com- 
pelled to  take  more  land  than  the  vendor  can  rightfully  convey, 
and  that  he  shall  have  a  proper  compensation  for  the  deficiency. 

65  Ordinarily,  a  court  of  equity  will  not  compel  a  vendee  to 
accept  even  a  doubtful  title,  though  protected  by  covenants  from 
the  vendor,  unless  he  has  agreed  to  take  the  title  at  his  own 
risk.  But  where  the  conduct  of  the  vendee  satisfies  the  court 
that  he  has  intentionally  renounced  his  right  to  the  judgment 
of  the  court  upon  the  title,  and  for  some  reason  of  his  own,  has 
chosen  to  take  a  conveyance  without  examination  of  the  title, 
though  he  bus  had  full  opportunity  to  make  such  examination, 
the  court  will  decree  a  performance  on  his  part  without  enquiring 
into  the  title.      Cmivley  v.  Timherhke,  2  Ired.,  Eq.,  460. 

66.  This  matter  of  waiver  or  renunciation  is  not  a_ conclusion 
of  law  from  any  particular  incident,  but  is  a  conclusion  of  fact, 
deducible  from  all  the  acts  of  the  parties,  as  evidence  of  the  in- 
tention of  the  purchaser  in  acting  as  he  did.     Ibid. 

67.  Where  the  contract  was  for  a  conveyance  in  fee,  and  the 
deed  executed  conveyed,  by  mistake,  a  life  estate  only,  the  ven- 
dor will,  of  course,  be  decreed  to  execute  a  conveyance  in  fee, 
before  he  can  ask  any  assistance  from  the  court.     Ihid. 

68.  A  being  entitled  to  one-sixth  of  certain  undivided  negroes, 
and  B  to  two-sixths  of  the  same,  it  was  agreed  between  them  by 
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parol,  in  the  year  1803,  that  if  A  would  permit  B  to  use  and 
enjoy  his  one-sixth  during  B's  life  time,  A  should  be  entitled  at 
B's  death  to  the  whole  of  the  three-sixths.  B  accordingly  kept 
A's  one-sixth  till  his  death ;  Held  that  this  was  a  valid  contract, 
that,  being  executory,  A  did  not  convey  an  absolute  interest  in 
his  one-sixth  to  B  by  giving  him  a  life  estate,  and  that  suit  l)eing 
brought  within  three  years  after  B's  death,  the  statute  of  limit^i- 
tions  was  no  bar  to  the  recovery.  Patton  v.  J?Ae«,  3  Ired.,  Eq., 
248. 

69.  The  court  will  not,  on  a  bill  for  the  specific  execution  of  a 
parol  contract  for  the  sale  of  land,  hear  proof  of  such  contract 
when  it  is  denied  by  the  defendant,  and  he  relies  upon  the  act 
making  void  all  parol  contracts  for  the  sale  of  land.  Dunn  v. 
Moore,  3  Ired.,  Eq.,  364.     (See  Rev.  Code,  ch.  50,  sec.  11.) 

70.  Part  performance,  as  by  paying  part  of  the  purchase  money, 
taking  possession,  &c,,  will  not  take  the  case  out  of  the  statute; 
but  in  case  of  such  part  performance,  if  the  defendant  admits  the 
contract  as  stated  by  the  plaintiff,  and  the  part  performance,  but 
relies  on  the  statute,  the  court  will  ^order  an  account  to  be  taken, 
and  decree  a  compensation  to  the  plaintiff  for  his  payments  and 
expenditiu'es.     Ibid. 

71.  But  if  the  contract  be  denied,  the  court  can  grant  no  re- 
lief, 'because  it  cannot  go  into  the  proof  of  any  contract  variant 
from  that  stated  in  the  answer.     Ibid. 

72.  Where  a  contract  is  made  to  convey  several  contiguous 
tracts  of  land,  not  particularly  designating  each  by  metes  and 
bounds,  but  stating  that  they  contain  "  1670  acres  more  or  less," 
and  the  vendee  states  in  his  bill,  that  there  is  ascertained  to  be 
a  deficiency  of  355  acres,  of  thevalue  of  $1266,  it  vms  held  that 
the  Avprds  "  more  or  less  "  used  in  the  contract,  could  not  extend 
so  far  as  to  prevent  the  plaintiffs  demand  for  relief,  the  alleged 
mistake  amounting  to  so  large  a  number  of  acres  and  of  such 
value.      Gentry  v.  Hamilton,  3  Ired.,  Eq.,  376. 

73.  In  a  suit  for  the  specific  performance  of  a  contract  for  the 
sale  of  land,  either  party  is,  as  a  matter  of  right,  entitled  to 
have  a  reference  upon  the  title.     Ibid. 

74.  A  agreed  M'ith  B,  that,  in  consideration  of  a  certain  sum, 
he  would  convey  to  B  a  certain  tract  of  land,  and  the  purchase 
money  was  secured  Ijy  notes  payable  in  three  years.  It  was 
further  agreed  that  B  should  take^^possession  of  the  premises, 
and  should  pay,  annually,  for  three  years,  a  certain  portion  of 
the  crop ;  and  if  B  paid  for  the  land  by  such  annual  instalments, 
in  three  years,  the  deed  in  fee  was  to  be  given;  if  not,  the  an- 
nual payment  was  to  be  considered  as  rent,  and  at  the  end  of 
three  years  the  land  was  to  be  surrendered  by  B,  it  was  held 
that  if  the  annual  payments  amounted  at  the  expiration  of fouy 
years  to  the  price  originally  agreed  to  be  given  for  the  land,  the 
bargainee  claiming  that  they  should  be  so  applied,  although  tli6 
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bargainor  insisted  that  the  payments  should  be  considered  only 
as  payments  of  re}it,  the  bargainee  was  entitled  to  a  couveyan.ce 
at"  tlie  premises.      WeJIs  v  JFells,  3  Ired.  Eq.,  596. 

75.  T]ie  time  mentioned  in  the  contract  for  completing  the 
purchase  of  land  is  not  usually  considered  in  a  court  of  equ.it7 
as  of  the  essence  of  a  contract.     Ibid. 

76.  A  bill  praying  for  the  specific  performance  of  a  contract 
for  the  conveyance  of  land  is  defective,  if  it  do  not  contain  so 
particular  a  description  that  the  court  may  know,  with  certainty, 
the  land  of  which  they  are  asked  to  decree  a  conveyance,  Allen 
V,  Chambers,  4  Ired.  Eq.,  125. 

77.  If  a  bill  be  brought  for  the  specific  execution  of  a  parol 
contract  for  the  conveyance  of  land,  although  the  defendant  does 
not  rely  upon  the  plea"  of  the  statute  rendering  such  conk-acts 
void,  yet,  if  he  deny  the  contract  as  stated  in  the  bill,  and  insist 
tbat  the  actual  contract  was  a  diiferent  one,  the  court  of  equity 
will  not  permit  parol  evidence  to  be  heard  in  support  of  the 
plaintifi"'s  claim.     Ibid.  f  'I 

78.  Part  performance,  such  as  the  payment  of  the  whole  of 
tlie  purchase  money  and  the  delivery  of  the  possession  of  the 
vendee,  will  not,  in  this  state,  dispense  with  a  writing  if  the 
statute  be  insisted  on,  nor  permit  parol  proof  of  a  contract  dif- 
ferent from  that  stated  in  the  answer.     Ibid. 

79.  A  court  of  equity  will  not  interfere  to  enforce  the  specific 
performance  of  contract,  after  the  lapse  of  forty  years  from  the 
time  when  it  should  have  been  executed,  Lewis  v.  Coxe.,  4  Ired. 
Eq.  198. 

80.  The  statute  of  limitations  does  not  apply  in  the  case  of  a 
vendee  bringing  a  bill  for  the  specific  performance  of  a  contract. 
The  only  question  as  to  time,  is  a  question  of  diligence.  Wasli- 
hurn  V.  JVasJihurn,  4  Ired.  Eq.,  306. 

81.  Although  equity  does  not  interfere  with  the  legal  opera- 
tion of  instruments,  merely  upon  the  want  of  consideration, 
where  there  is  no  fraud  nor  imposition,  but  leaves  the  parties  to 
tlie  law,  it  will,  yet,  not  afibrd  reliet  upon  a  voluntaiy  execrv- 
tory  contract  which  passed  nothing  and  created  no  right  at  law. 
Equity  in  such  a  case  does  not  act  for  a  mere  volunteer,  but  only 
for  a  real  purchaser  at  a  fair  price.  Medley  v,  Mask^  4  Ired.  Eq., 
339. 

82.  A  right  under  a  contract  can  only  1)e  lost  or  forfeited  by 
ffuch  conduct  as  would  make  it  fraudulent  and  against  conscience 
to  assL^rt  it.     Devereux  v,  Burgivyn,  5  Ired.,  Eq.,  351. 

83.  If  one  acts  in  such  a  manner  an  inferdionaUy  to  make  an- 
other believe  that  he  has  no  right,  or  has  abandoned  it,  and  the 
Other  trusting  to  that  belief  does  an  act  which  he  would  not 
otherwise  have  done,  the  fraudulent  party  will  be  restrained 
from  asserting  his  right,  unless  it  be  such  a  case  as  will  admit 
of  compensation,     I  bid. 
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84.  II  one  stands  by  and  allows  another  to  buy  property  to 
which  he  has  title,  he  will  not,  on  account  of  this  fraud,  be  per- 
mitted in  a  court  of  equity  to  assert  his  title,     Ihid. 

85.  Where  a  party  covenants  to  convey  a  title  to  a  tract  of 
land,  he  cannot  resist  a  claim  by  the  vendee  for  specific  perform- 
ance, by  showing  th«,t  a  part  of  the  title  is  in  others,  that  he  has 
in  vain  endeavored  to  procure  a  conveyance  from  them,  and  that, 
therefore,  he  is  unable  to  complete  the  title,  and,  especially  is 
this  the  case,  where  he  was  cognizant  of  his  want  of  title.  Love 
V,  Gamp,  6  Ired.,  Eq.,  209. 

86.  What  might  be  the  effect  of  a  knowledge  on  the  part  of 
the  covenantee,  at  the  time  the  contract  was  made,  that  the  cov- 
enantor had  not  the  title,  and  Avhether  the  court  of  equity  would, 
in  such  case,  decree  a  specific  performance,  or  leave  the  party  to 
his  action  at  law  for  damages,  quaere      Ibid. 

87.  Where,  in  a  contrrct  for  the  conveyance  of  land,  it  was 
described  as  "  lying  on  the  south  west  side  of  Black  river,  ad- 
joining the  lands  of  William  Hofford  and  Martial,"  u  was  held 
that  the  description  was  sufficiently  certain  to  entitle  the  bar- 
gainee to  a  specific  execution  of  the  contract.  Kitchen  v.  Her- 
ring, 7  Ired.,  Eq.,  190. 

88.  Though  it  appears  that  the  land  contracted  for  is  chiefly 
valuable  on  account  of  the  timber,  yet  equity  will  decree  a  spe- 
cific performance.  The  principle  of  specific  performance  is 
adopted,  not  because  the  land  is  fertile,  or  rich  in  minerals,  or 
valuable  for  timber,  but  simply  because  it  is  land,  a  favorite  and 
favored  subject  in  England,  and  in  every  country  of  Anglo  Saxon 
origin.     Ibid. 

89.  A  made  a  parol  contract  for  the  purchase  of  land  from  B 
for  whish  he  paid  by  delivering  a  horse,  and  also  a  bond  on  one 
M.,  which  he  caused  to  be  made  payable  to  B.  M.  died  insol- 
vent, and  the  bond  remaining  uncollected,  if.  was  held  on  a  bill 
for  specific  performance  or  compensation,  to  which  B  pleaded  the 
statute  against  parol  contracts  for  land,  that  A  was  ^entitled  to 
compensation ;  that  so  far  as  related  to  the  horse,  if  that  had 
been  the  only  subject  of  controversy,  A  would  have  had  no  claim 
to  relief  in  equity,  as  he  could  have  had  complete  redress  at  law, 
upon  the  rescision  of  the  contract;  but  as  he  had  no  legal  re- 
dress as  to  the  bond,  the  court  would  entertain  jurisdiction  as  to 
that  matter;  and  thus  taking  jurisdiction  of  part  of  the  case, 
would  take  jurisdiction  of  the  whole,  and  grant  the  relief  prayed 
for.      Chambers  v.  3Iassey,  7  Ired.,  Eq.,  28(x 

90.  In  the  case  of  a  breach  of  contract  for  the  sale  of  land,  the 
injured  party  is  entitled,  at  his  election,  to  a  bill  for  specific  per- 
formance, and  is  not  bound  to  bring  an  action  at  law  for  dam- 
ages.    Brysony.  Peak,  8  Ired.,  Eq.,  310. 

91.  As  a  general  rule,  times  is  not  considered  in  equity  as  of 
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the  essence  of  a  contract,  and  is,  therefore,  not  material,  except 
60  far  as  costs  may  be  concerned.     Ibid. 

92.  A  court  of  equity  will  not  entertain  a  bill  for  specific  per- 
formance, in  which  the  material  terms  of  the  contract  sought  to 
be  enforced,  are  not  distinctly  set  forth.  Hence,  a  bill  brought 
by  a  widow  against  her  husband's  devisees  and  representatives 
for  the  specific  performance  of  an  ante-nuptial  agreement  to 
settle  upon  her  "  a  plantation  and  permanent  liome  for  life," 
must  distinctly  set  forth  what  land,  where  situate,  the  number 
of  acres,"  &c.     Bkdlory  v.  3faUory,  Busb.,  Eq.,  80. 

93.  A  bound  himself  to  buy  certain  lands  and  to  let  B  have 
OTie  third  thereof,  provided  the  latter  paid  one  third  part  of  the 
price  in  three  years.  Afterwards  A  made  a  contract  with  the 
owner  of  the  lands,  and  took  his  bond  to  make  title  to  them. 
Subsequently  they  rescinded  the  contract;  whereupon,  after  the 
expirarion  of  three  years  from  the  date  of  the  contract  between 
A  and  B,  C  purchased  the  lands  in  question  without  notice  that 
B  setup  any  claim  to  them;  and,  it  was  IteJd,  1st,  that  B  had 
DO  equity,  upon  the  pretense  of  a  claim  upon  A  as  owner  of  these 
lands,  under  the  contract  above  stated,  to  pursue  them  into  the 
hands  of  C.  Secondly,  that  the  maxim  that  "  in  equity  time  is 
not  of  the  essence  of  the  contract."  does  not  apply  to  bargains 
like  the  above.  Thirdly,  that  the  obligation  of  A  to  B  was 
mei-ely  pereonal,  and  did  not  attach  to  the*land;  that  the  relief 
of  B,  therefore,  sounded  in  damages.  IVillis  v.  Forney.  Busb. 
Eq.,  2di\ 

94.  The  court  of  equity  will  not  compel  one  who  has  contrac- 
ted to  purchase  to  take  a  doubtful  title;  therefore,  where  the 
plaintiff  claimed  as  a  child  under  the  following  clause  in  a  vrill: 
"  It  is  also  nay  will,  that  if  any  of  my  children  shall  die  with- 
out leaving  any  children  or  descendants  at  the  time  of  their 
■death,  or  without  leaving  such  born  after  their  death,  then  such 
property  as  is  hereby  given  to  such  child  or  children  be  sold  by 
mj  executors,  and  equally  divided  between  all  my  children;" 
it  was  held  that  as  he  had  only  a  determinable  fee,  lie  could  not 
enforce  a  sperific  performance.  31otts  v.  Caldwell,  Busb.  Eq., 
289. 

95.  Where  A  had  agreed  condidionally  with  others  to  sub- 
■scribe  a  certain  amount  to  the  stock  of  an  incorporated  railroad 
company,  and  B  and  C  agreed  with  him  in  writing  that  if  he 
would  subscribe  for  the  stock,  they  would  each  take  one  fourth 
of  the  shares  of  such  stock  off  of  his  haiids  l)y  subscribing  for 
it  in  their  own  names,  and  A  afterwards  made  such  subscription 
absolutely;  it  luas  held  that  the  court  of  equity  would  decree  the 
specific  performance  the  contract  made  by  B  and  C.  Austin  v. 
Gilfaspie,  1  Jones,  Eq.,  261. 

96.  Where  a  person  enters  upon  land  under  a  parol  contract 
^of  j)urchase,  which  is  not  performed  but  avoided  because  it  was 
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by  parol,  the  purchaser  is  entitled  to  recover  for  iraprovemerits 
made  on  the  land  while  he  occupied  it  under  such  contract 
Thomas  v.  Kyles,  1  Jones,  Eq.,  302. 

97.  Though  a  coiu't  of  equity,  upon  a  hill  filed  for  a  specifitJ 
performance,  should  refuse  the  special  relief  prayed  for,  becausB 
the  contract  was  not  in  writing,  yet  under  the  prayer  for  general 
relief  may  decree  an  account  for  improvements  put  on  tlie  land 
under  such  contract.     Love  v.  Neilson,  1  Jones,  Eq.,  339. 

98.  A  court  -of  equity  cannot  compel  the  specific  performancB  ' 
of  a  contract  to  make  a  will  in  the  plaintiff's  favor,  nor  can  ii 
compel  the  heirs  of  the  contracting  party  to  convey  the  land 
after  his   death   by  deed  to   the   plaintiff.     Morgan  v.  TW.et,  2 
Jones,  Eq.,  39. 

99.  Where  a  contract  sought  to  be  enfoi'ced  is  hard  and  op- 
jn-esvsive  upon  one  of  the  parties,  a  court  of  equity  will  not  de^ 
ca-ee  a  specific  performance,  but  will  leave  the  parties  to  theif 
remedies  at  law.  Gannaday  v.  Shepard,  2  Jones,  Eq.,  224,  S.  P. 
Loi/d  v.  IVhecdly,  2  Jones,  Eq.,  207. 

100.  Where  B,  one  of  eleven  heirs  at  law,  represented  to  A 
another  heir,  who  owned  two  elevenths,  that  he  had  purchased 
eight  parts  which  ^\uth  his  own  amounted  to  nine  parts;  and 
they  agreed  in  writing  to  di'vade  the  land  between  them,  so  as  to 
give  A  his  tv\-o  elev'^nths  adjoining  his  other  land,  and  such 
agreement  was  carried  into  execution  by  marking  a  dividing 
line  and  each  taking  possession,  which  was  held  for  nine  years 
without  dispute ;  upon  a  bill  for  a  specific  performance  brought 
by  A,  B  shall  not  be  heard  to  allege  that  he  was  not  able  to  per- 
form, because  he  did  not  own  all  the  shares  which  he  hadclaim^ 
ed,  but  a  specific  execution  will  be  decreed.  Jones  v.  Garland, 
2  Jones,  Ec|.,  502. 

101.  In  a  covenant  to  sell  land,  it  is  sufficiently  certain  to  de* 
scribe  it  as  the  land  "  whereon  the  vendor  resides,"  or  as  th^ 
"  A.  B.  farm,"  provided  the  tract  thus  called  can  be  identified 
by  that  description.     Simmons  v.  Spruill,  3  Jones  Eq.,  9. 

102.  In  equity,  time  is  not  of  the  essence  of  contract  for  the 
payment  of  the  purchase  money  for  land.  Scarlett  v.  Hunter,  3 
Jones  Eq.,  84. 

103.  Where  there  is  a  contract  for  the  sale  of  land,  the  pur-, 
ciiaser  is  considered  in  equity  as  the  owner,  and  the  vendor  re- 
tains the  title  as  security  for  the  purchase  money.     Ihid^ 

104.  Where  the  purchaser  is  let  into  possession,  it  is  taken  for 
gi'anted  that  each  party  is  satisfied,  until  one  or  the  other  moves 
towards  the  execution  of  the  contract  by  demanding-  a  specifiD 
performance,  and  neither  party,  under  such  circumstances,  has 
a  right  to  insist  on  a  lapse  of  tin:^6  as  a  bar  to  a  specific  perform-, 
ance.     Ihkl. 

105.  The  defendant,  in  1844.  agreed  by  parol-  to  convey  a. 
traxjt  of  l^nd,  to  t-h,!9  plaintiff,  aud  m  1848  9,cknowled^ecUt  icir 
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Writing,  and  expressed  a  willingness  to  perform  it,  but  tlie  plain- 
tiff removed  from  the  state,  and  did  not  come  forward  and  de- 
mand a  performance  until  six  years  afterwards,  during  which 
time  the  defendant  put  valuable  improvements  on  the  land;  it 
was  lidd  that,  under  the  circumstances,  and  particularly  as  tlue 
plaintiff  was  not  bound  by  the  contract,  his  delay  was  unrea- 
eouable,  and  he  could  not  call  for  a  specific  performance.  Fraitr 
(As  V.  Lore,  3  Jones  Eq.,  321. 

10(3.  Where  a  suit  is  brought  to  enforce  the  specific  perform- 
ance of  a  contract  in  which  relief  is  refused,  because  the  written 
evidence  of  the  contract  is  not  sufficiently  explicit,  the  court  of 
equity  cannot  decree  a  repayment  of  the  purchase  money,  for 
that  is  recoverable  at  law.    Murdoch  v.  Anderson,  4  Jones  Eq.,  77. 

107.  Where  a  party  made  a  bill  of  sale  for  a  slave,  for  a  valrtr 
hie  consideration,  which  was  inoperative,  because  there  was  no 
subscribing  witness  to  it  as  required  by  the  act,  (see  Eev.  Code, 
ch.  37,  sec.  19,)  it  teas  held  that  the  purchaser  had  a  clear  equity 
to  call  for  a  conveyance,  either  upon  the  ground  that  it  was  an 
attempt  to  pass  the  title,  which  failed  by  reason  of  a  mere  for- 
mal defect,  or  upon  the  ground  that  the  inoperative  instrument 
was  evidence  of  an  agreement  to  convey.  Jones  v.  Baird,  4  Jones 
Eq.,  167.^ 

108.  Where  the  sons-in-law  and  the  only  son  of  a  very  aged 
man,  without  tlie  participation  of  the  wife  of  the  son-in-law,  and 
without  tlie  knowledge  of  the  father,  entered  into  a  written 
agreement  that  tliey  w-ould  divide  all  the  property  of  the  father 
equally  among  them,  it  iras  held  that* on  the  fathers  afterwards 
surrendering  the  personal  property  to  the  son-in-lav\%  and  con- 
vej^ng  the  land  to  the  son,  a  specific  performance  of  the  agrees- 
ment  in  favor  of  the  son-in-law  against  the  son  would  not  bo 
taiforced.     Brewer  v.  Church,  4  Jones,  Eq.,  418. 

109.  Where  the  interest  of  one  holding  a  bond  for  title  to  land, 
was  sold  at  execution  sale,  and  the  obligee  induced  a  person  to 
purchase  it,  who  afterwards  sold  it  to  another  at  a  small  advance 
cm  his  bid,  and  the  last  purchaser  sold  it  to  the  original  vendor, 
all  parties  thinking  the  sales  were  valid,  it  was  held  that  neither 
the  obligee  in  the  title  bond,  nor  his  assignee,  (who  was  the  per- 
son that  bid  off  the  interest  at  sheriff's  sale,)  could  call  on  the 
obligor  for  a  specific  performance,  nor  on  one  who  had  obtained 
tlie  legal  title  from  him  for  a  full  price,  and  without  notice  of 
any  opposing  equity.     Justice  v.  Carroll,  4  Jones,  Eq.,  429. 

119.  Where  a  lease  was  made  for  twelve  months  to  enable  tlie 
lessees  to  search  for  minerals,  and  it  was  agreed  that  the  lessor 
gliould  make  a  good  title  to  them  for  one-half  of  the  minerals 
discovered,  and  they  stood  by  and  permitted  other  persons, 
Claiming  as  lessees  from  the  same  lessor,  to  make  explorations 
spid  discoveries,  which  added  greatly  to  the  value  of  the  prop- 
erty, without  offering  to  assist,  and  it  not  appearing  that  the 
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first  mentioned  lessees  were  ready  or  able  to  do  the  necessary 
work,  it  was  held  that  they  were  not  entitled  to  a  specific  per- 
formance.    Cahe  V.  Dixon,  4  Jones,  Eq.,  436. 

111.  Where  a  party  who  had  covenanted  to  convey  a  tract  of 
land,  and  given  possession  and  taken  bonds  for  the  purchase 
money,  it  was  lield  on  a  bill  for  a  specific  performance  that  he  was 
liable  for  the  profits  he  had  made,  or  reasonably  might  have 
made,  while  in  possession.     Sucjg  v.  Stoim,  5  Jones,  Eq.,  126. 

112.  Where  a  party  contracted  to  sell  land  and  gave  a  bond 
for  title,  and  afterwards  sold  the  land  to  another  for  an  advanced 
price,  so  that  he  conld  not  perform  his  contract  specifically,  ii 
was  held  that  he  was  cliargeable  with  the  price  received  on  the 
•second  sale  with  interest.     Ihid. 

113.  Where  the  description  of  the  land,  in  a  written  memo- 
randum of  a  contract,  is  vague  and  indefinite,  a  court  of  equity 
•cannot  decree  a  specific  performance.  Co  Dps  v.  U<jlt,  5  Jones, 
Eq.,  153. 

114.  Where  a  bill  for  a  specific  performance,  contained  a 
prayer  for  general  relief,  and  the  answer  admitted  the  payment 
of  a  part  of  the  purchase  money,  and  contained  an  ofler  to  settle 
for  it,  it  was  held  that  although  the  court  could  not  decree  spe- 
cific performance  for  want  of  a  suflScient  writhig  Avithin  the 
statute  of  frauds,  yet  it  would  decree  an  account  andre-pa3nnent 
of  what  the  plaintifi:'  had  paid  as  part  of  the  purchase  money. 
Ibid. 

115.  A  court  of  equity  will  give  effect  to  the  assignment  of  a 
mere  expectancy  or  possibility,  not  as  a  grant,  but  as  a  contract, 
which  entitles  the  assignee  to  a  specific  performance  as  soon  as 
the  assignor  has  acquired  the  power  to  perform  it.  McDonald 
•^L  IlIcDonald,  5  Jones,  Eq.,  211. 

116.  Where  B  agreed  by  parol  to  sell  A  a  tract  of  land,  and 
;'gave  him  possession  and  permitted  him  to  make  repairs  and  im- 
provements upon  it;  it  was  held  that  upon  B's  afterwards  repu- 
diating the  contract  by  pleading  the  statute  fof  frauds  in  a  suit 
for  specific  performance,  he  should  account  with  A  for  the  out- 
lay in  repairs  and  improvements.  JVinto7i  v.  Fort,  5  Jones,  Eq., 
251. 

117.  Where  the  purchaser  of  land  from  an  infant,  brought  a 
bill  to  compel  the  specific  performance  of  the  agreement,  which 
was  in  writing,  on  the  ground  that  he,  in  combination  with  his 
father,  fraudulently  represented  himself  to  be  of  age,  and  it  ap- 
peared that  the  purchaser  had  notice  that  there  was  great  doubt 
as  to  the  seller's  age,  and  it  appeared  also  that  the  bargain  was 
a  bad  one  on  the  part  of  the  infant,  who  was  under  the  control 
of  his  father,  and  that  the  father  assumed  the  whole  control  of 
the  negotiation  and  received  the  benefit  of  the  price,  the  court 
refused  to  compel  a  specific  performance.  Dibble  v.  Jones^  5 
Jones,  Eq.,  389, 
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118.  "^liere  a  paper  writing  was  sigaed  and  sealed  by  the- 
owner  of  land,  with  blanks  as  to  the  name  of  the  bargainee,  &c., 
and  was  thus  left  with  an  agent,  who  was  antharized  by  parol 
to  till  np  the  blanks  with  the  name  oi  the  pnrchaser,  and  the- 
price;  it  ivas  held  that  though  the  instrument  could  not  operate 
as  a  deed,  yet  it  was  eV  contract  tor  the  sale  of  land  signed  for 
the  person  to  be  charged  therewith,  by  his  lawfully  ^authorized 
agent,  and  could  be  specifically  enforcecL  Blacknall  v.  Parish^. 
6  Jones,  Eq.,  70. 

119.  Whether  a  court  of  equity  will  interfere  to  compel  a 
specific  performance  of  a  contract  between  two  joint  owners  of' 
land  that  neither  shall  sell  without  giving  the  other  the  refusal 
of  it  is  doubtful ;  but  if  it  will,  yet  if  one  of  the  joint  owners, 
sell  a  part  of  his  share  to  a  third  person,  with  the  consent  of  the 
other  joint  owner,  the  right  of  pre-emption  will  be  considered 
as  having  been  abandoned,  and  can  no  longer  be  enforced. 
Weisman  v.  Siaiih,  6  Jones,  Eq.,  124.. 

120.  Where  a  right  of  pre-emption  is  contained  in  an  agree- 
ment between  tv/o  joii:it  owners  of  land,  and  one  of  them  dies,, 
the  rip;ht  cannot  be  specifically  enforced  against  his  devisees, 
even  if  it  could  have  been  enforced  against  him.     Ibid. 

121.  Where  the  answer  to  a  bill  for  a  specific  perfbrm.ance  of 
a  parol  contract  to  convey  land,  and  in  the  alternative  for  com- 
pensation for  improvem.ents  ma.le  on  the  land,  denied  the  terms 
of  the  contract  as  set  out  in  the  bill,  and  alleges  a  different  one 
which  was  n(jt  performed  on  account  of  the  improper  conduct 
of  the  plaijitiif,  and  where  tlie  defendant  also  insists  upon  the 
statute  of  frauds,  the  court  will  not  give  a  plaintiff  a  decree 
even  for  the  value  of  the  improvements  which  he  has  put  upon 
the  land-     Sain  v.  Dulin,  6  Jones,  Eq.,  195. 

122.  Where  an  obhgee,.  who  holds  a  bond  for  title  to  a  tract 
of  land,  files  a  bill  for  a  specific  performance  of  the  contract  and 
claims  to  have  the  land  conveyed  according  to  certain  bounda- 
ries which  he  alleges  were  meant  by  the  contract,  and  the  de- 
fendant in  his  answer  denies  that  such  boundaries  were  meant, 
and  sets  out  others  as  the  boundaries  intended,  the  plaintiff  can- 
not have  a  decree  for  a  specific  execution  according  to  theboun- 
daries  stated  by  the  defendant,  when  he  has  not  in  his  bill 
averred  his  willingness  to  do  so,  nor  has  offered  to  release  the 
defendant  from  any  further  claim.  Richardson  v.  Godwin^  (> 
Jones  Eq.^  229. 

123.  The  maxim  that  equity  will  not  enforce  the  specific  per- 
formance of  a  contract,  upon  which  an  action  will  not  lie  at  law 
for  damages,  nev^er  meant  more  than  that  the  contract  must  be 
such  as  the  law  .  ould  have  recognized  as  binding,  if  it  had  been 
sued  upon   in   proper   time   and   under   proper   circumstances. 

White  V,  BvfcJier,  6  Jones  Eq.,  231. 

124.  A  vendor,  who  has  executed  a  bond  to  make  title  to  land, 
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has  no  right  to  insist,  when  sued  for  a  specific  performance, 
that  the  purchaser  had  abandoned  his  right  to  rehef,  while  he, 
the  vendor,  still  holds  the  bonds  given  for  the  purchase  money, 
and  has  never  made  an  offer  to  surrender  them  to  the  purchaser. 
1  bid. 

See  (Fraud — Conveyances  fraudulent  as  to  creditors,  2,  3.) 
(Maintenance  and  champerty,  2-3.) 

ni.       OF   PAROL   CONTRACTS   WITHIN   THE    STATUTE    OP   FRAUDS. 

1.  A  contract  which  involves  an  agreement  for  the  sale  of 
lands  is  within  the  purview  of  the  act  of  1819,  and  ma}^  be 
avoided,  unless  signed  as  tiie  act  directs.  And  where  the  con- 
txact  comprises  something  else,  an  avoidance  of  a  part  avoids 
the  whole.  Chancy  v.  Crane,  2  Dev.,  Eq.,  3  Go.  (See  He  v.  Code, 
oh.  50,  sec.  11.)  _ 

2.  A  vendee  who  avoids  a  parol  contract  for  the  sale  of  land, 
cannot  call  upon  his  vendor  for  compensation.     Ihid. 

3.  Within  the  staute  of  frauds,  the  signature  to  a  contract  for 
the  sale  of  land  need  not  be  that  of  the  principal  nor  in  his  name ; 
that  of  the  agent  is  sufficient.  Oliver  v.  Dix,  1  Dev.  and  13at, 
Eq.,  158. 

4.  Where  one  having  the  remainder  in  fee  in  a  tract  of  land, 
went  into  possession  under  a  parol  contract  of  purchase,  and 
made  improvements  thereon,  it  was  held  that  though  a  court  of 
equity  could  not  enforce  the  specific  performance  of  the  contract 
oil  account  of  its  being  by  parol,  yet  it  would  restrain  the  tenant 
for  life  from  resuming  possession  until  he  had  paid  for  the  im- 
provements.    Baker  v.  Carson,  1  Dev.  and  Bat.,  Eq.,  381. 

5.  Where  a  man  in  embarrassed  circumstances,  whose  prop-* 
erty  was  advertised  for  sale  under  a  deed  of  trust,  was  induced 
to  permit  a  tract  of  laud,  which  he  would  not  have  had  sold,,  if 
the  trust  could  have  been  otherwise  satisfied,  to  be  exposed  to 
sale,  by  the  promise  of  one  who  wished  to  bu}^  it,  that  he  should 
have  time  to  redeem  it;  and  the  effect  of  this  promise  Avas  to 
stifle  competition,  and  enable  the  person  making  it  to  purchase 
ftt  an  under  value,  a  court  of  equity  v.nll  compel  such  purchaser 
to  submit  to  a  redemption ;  and  the  act  of  1819  will  be  no  bar 
to  such  relief     A^edy  v.  Torian  1  Dev.  and  Bat,  Eq.,  410. 

6.  Where  several  persons  agreed  to  purchase  land  at  a  sale  by 
tJie  clerk  and  master,  and  one  of  them  bids  it  off",  the  act  of  1819 
avoiding  parol  contracts  for  the  sale  of  land,  does  not  bar  the 
claim  of  his  associates,  neither  is  it  a  defence  to  a  bill  by  them 
that  they  had  a  remedy  by  petition.  Trice  v.  Pratt,  1  Dev.  and 
Bat,  Eq.,  G2{). 

7.  The  objection  that  an  agreement  is  void,  because  not  rcw 
duced  to  writing,  cannot  avail  a  party,  unless  he  sets  it  up  in 
the  pleadings.     Lyon  v.  Cris/^man,  2  Dev,  and  Bat.,  Eq.,  268. 
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8.  The  act  of  assembly,  (see  Eev.  Code,  ch.  50,  sec.  11,)  -which 
makes  void  all  contracts  ior  the  sale  of  slaves  not  reduced  to 
wi-itiug  and  signed  bv  the  party  or  his  agent,  does  not  require, 
when  the  contract  is  by  agent,  that  it  should  be  signed  by  tliB 
principal,  or  by  the  agent  in  the  name  of  the  principal.  Wash- 
hum  V.   Washhurn,  4  Ired.,  Eq.,  306. 

9.  If  one  agree  by  parol  to  buy  land  for  another,  and  he  does 
buy  the  land  and  pay  for  it  T\ath  the  money  of  his  principal,  bu,t 
takes  the  deed  in  his  own  name,  equity  will  enforce  the  agree- 
ment, and  compel  him  to  make  title  to  the  principal.  So  of  an 
agreement  to  procure  a  lease  for  another.  In  these,  the  statute, 
requiring  contracts  for  selling  or  conveying  land,  or  leasing  or 
agreeing  to  lease,  to  be  in  writing,  does  notapplv.  EargmveY. 
King.  5  Ired.,  Eq.,  430. 

10.  Where  A  purchased  the  land  of  B  at  a  sale  under  an  exe- 
cution he  had  against  B,  and  at  the  sale  declared  that  he  was 
buying  in  the  land  only  as  a  security  for  other  debts,  which  were 
to  be  ascertained  on  a  settlement  with  B,  and  thereby  prevented 
B's  friends  from  advancing  the  money  to  satisfy  the  execution; 
Qjid  afterwards  the  land  was  sold  as  tlie  property  of  A  under  an 
execution  against  him,  U  was  held  thai  the  act  making  void  parol 
contracts  for  the  sale  of  land,  (see  Rev.  Code,  ch.  50,  sec.  11,) 
did  not  bar  B  from  his  remedy  to  redeem  the  land.  Vannoy  v. 
Martin,  6  Ired.,  Eq.,  169. 

11.  Where  one,  by  way  of  transferring  his  title  to  a  tract  of 
land,  assigned  the  deed  imder  which  he  claimed  to  his  vendee, 
U  ivas  held  that  such  vendee  had  an  interest  in  the  land  w^hich 
could  not  be  parted  with  by  a  parol  rescisionof  his  contract  with 
his  vendor,  for  that  such  contract  of  rescision  being  by  parol 
was  void  under  the  statute  of  frauds.  Maxicel.l  v.  WoUace,  Busb., 
Eq.,  251. 

12  In  a  bill  for  the  specific  performance  of  a  contract  for  the 
pan-chase  of  land,  the  plaintifi",  to  take  the  contract  out  of  the 
gtatute  of  frauds,  relied  upon  the  following  memorandum  found 
(m  the  books  of  the  defendant's  intestate:  "1841,  AV.  P.  to  H. 
C.  0..  Dr.  to  4  loads  of  rock,  one  lot  at  one  year's  credit,  $125." 
It  ivas  held  that  the  memorandum  was  too  vague  and  uncertain 
to  answer  the  purpose.     Pliuamer  v.  Oicens,  Busb.  Eq.,  254. 

13.  A  part  performance  of  an  agreement  for  the  exchange  of 
lands  (as  where  the  parties  mutually  exchange  a  possession) 
will  not  dispense  with  the  provision  in  the  statute  of  frauds, 
which  requires  such  agreement  to  be  in  writing.  Barnes  v. 
Teagiie,  1  Jones  Eq.,  277. 

14.  A  defendant  is  entitled  to  the  protection  of  the  statute, 
when  he  claims  it  by  plea  or  in  his  answer,  though  he  admits 
tlie  parol  contract  to  be  as  alleged  by  the  plaintiff's  bill.     Ibid. 

15.  A  parol  promise  by  a  husband  to  pay  for  land  settled  by 
third  persons  ou  his  wife  and  children  is  void  under  the  statute 
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of  frauds.      (See  Rev.  Code,  cli.  50,  sec.  15.)     Bagley  v.  Sasser,  3? 
Jones  Eq.,  350. 

16.  Where  a  father  executed  a  deed  to  his  son  for  a  tract  of 
land,  as  to  which  no  allegation  of  fraud,  imposition  or  mistake 
was  made,  and  then  sought  to  have  a  re-conveyance  of  one  half 
of  it  founded  upon  an  alleged  parol  agreement  of  the  son  to  that 
effect,  it  was  held  tliat  the  statute  of  frauds  was  a  bar  to  the  re- 
lief sought.      Camphell  v.  Oamphell,  2  Jones  Eq.,  364. 

17.  Where  A.  took  a  conveyance  for  a  tract  of  land  which  B. 
the  owner  had  agreed  by  bond  to  convey  to  C,  and  A  agreed 
that  he  would  allow  C  the  same  terms  of  payment  which  he  had 
from  B,  and  on  receiving  such  payment  would  convey  the  land 
to  C,  and  A  thereupon  got  possession  of  the  bond  for  title  which 
enabled  him  to  procure  the  conveyance  from  B,  it  was  held 
that  this  agreement  was  not  within  the  statute  of  frauds,  (see 
Rev.  Code,  ch.  50,  sec._  11,)  but  that  C.  was,  upon  paying  the 
purchase  money  with  interest,  entitled  to  call  for  a  conveyance 
from  A.     Cloniger  v.  Summit,  2  Jones  Eq.,  513. 

18.  The  statute  of  frauds  does  not  require  a  contract  for  the 
sale  of  land  to  be  under  the  seal  of  the  party  to  be  charged 
therewith.     Simmons  v.  Spruill,  3  Jones,  Eq.,  9. 

19.  Where  the  vendor  of  land,  w^io  was  bound  under  a  writ- 
ten covenant,  to  make  a  title  to  A  on  the  payment  of  the  pur- 
chase money,  made  the  title  to  B  who  advanced  the  money  for 
the  accomodation  of  A,  and  took  the  conveyance  under  a  parol 
contract,  that  he  was  to  hold  the  land  as  a  security  for  the  loan;. 
it  ivas  held  that  the  contract  between  A  and  B  was  not  within 
the  statute  of  frauds,  and  that  on  the  re-payment  of  the  pur- 
chase money  by  A  to  B,  the  former  v/as  entitled  to  a  conveyance 
of  the  laud  to  him.      Cousins  v.   Wall,  3  Jones,  Eq.,  43. 

20.  Wheie  a  bill  charged  that  the  defendant  had,  by  folse  rep- 
resentations and  other  fraudulent  means,  prevailed  upon  the 
owner  of  a  valuable  copper  mine  to  convey  it  to  him,  after  he 
had  by  a  parol  contract  agreed  to  convey  it  to  the  plaintilf;  it 
was  held  that  as  the  contra(!t  was  by  parol  the  statute  of  frauds 
(see  Rev.  Code,  ch.  50,  sec.  11,)  prevented  the  plaintiff  from 
having  a  right  to  enforce  it  against  the  original  owner,  and  that, 
of  course,  he  had  no  right  against  the  assignee.  Lea  v.  McKin- 
zie,  3  Jones,  Eq.,  232. 

21.  A  trust  raised  by  operation  of  law  in  relation  to  land,  is 
not  within  the  scope  of  the  statute  of  frauds.  Hauff  v.  How- 
ard, 3  Jones,  Eq.,  440. 

"I'l.  A.  receipt  for  a  part  of  the  purchase  money  for  a  house 
and  lot,  without  any  description  of  the  property  to  be  conveyed, 
is  not  sufficient  note  or  memorandum  of  an  agreement  luider  the 
statute  of  frauds,  and  cannot  be  helped  out  by  parol  evidence. 
Ilurdock  V.  Anderson,  5  Jones,  Eq.,  77. 

23.  A  memorandum  or  note  of  a  contract  may  be  signed  by 
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an  agent  in  the  name  ot  his  principal,  so  as  to  comply  with  the 
requisitions  of  the  statute  of  frauds,  without  being  thereunto 
authorized  in  writing    Blachiall  v..  Parish,  6  Jones,  Eq.,  70. 

IT.       OF  THE  RESCISSION  OF  CONTRACTS. 
I 

1.  A  sold  to  B  (of  whom  the  defendants  are  heirs)  a  tract  of 
land  for  a  certain  consideration,  received  the  consideration,  and 
signed,  sealed  and  delivered  a  deed  for  the  land  to  B  in  fee  sim- 
ple. Before  the  deed  was  registered  or  proved,  A  and  B  rescin- 
ded their  contract.  A  returned  to  B  the  consideration  he  had  re- 
ceived, and  B  promised  to  re-deliver  the  deed  to  him,  but  did  not 
do  so.  A  then  sold  the  land  to  C,  (the  present  plaintiff)  and 
made  him  a  proper  conveyance  for  it.  B  (.lying  soon  after,  his 
heirs  caused  the  deed  to  him  to  be  proved  and  registered, 
brought  a  suit,  and  ejected  C  from  his  possession.  HAd  by  the 
court,  that  A  and  B,  before  the  deed  Avas  perfected  by  probate 
and  registration,  had  a  right  to  rescind  their  contract;  and  that 
\i,  after  this  was  done,  B  or  his  heirs  caused  the  deed  to  be 
jn-oved  and  registered,  it  was  a  fraud  upon  A  or  his  subsequent 
assignee,  and  that  the  heirs  should  stand  as  trustees  for  such  as- 
signee, and  be  compelled  to  convey  to  him  their  legal  title.  Love 
V.  Belk,  1  Ired.  Eq.,  1G3. 

2.  Held,  also,  that  no  proof  of  fraud  or  imposition  on  the  part 
of  C,  the  assignee,  in  inducing  A,  the  owner  of  the  land,  to  make 
tlie  assignment,  could  be  available  to  the  defendants,  the  heirs 
of  B,  but  that  such  2:jroof  could  only  be  relevant  in  a  suit  be- 
tween C,  the  assignee,  and  A,  the  assignor,  or  his  heirs.     Ibid. 

3.  Held,  further,  that  although  proof  of  the  rescission  of  the- 
cofntract  between  A  and  B  had  been  offered  and  received  in  an 
action  of  ejectment  between  B  and  C,  yet  that  such  proof  was 
not  properly  admissible  on  such  trial  at  law,  as  it  did  not  affect 
the  legal  title  of  B,  but  that  in  this  court  it  was  admissible  and 
relevant  to  show  a  trust  in  B  or  his  heirs;  and  that  therefore  the 
verdict  in  the  ejectment  suit  was  not  a  bar  nor  an  estoppel  to 
the  plaintiff  in  this  court.     Ihid. 

4.  Where  there  were  several  devisees  in  fee  of  land,  whose  es- 
tates were  defeasable  upon  their  deaths  respectively  before  hav- 
ing a  child,  and  a  partition  of  the  land  having  been  made.  A,  one 
od:"  the  dsvisecs,  purchased  two  other  shares  and  sold  them  to- 
gether with  his  own  to  B,  who  was  aware  of  A's  title,  and  who 
gave  his  bond  for  tlie  purchase  money.  C,  one  of  the  devisees, 
whose  share  A  purchased  and  sold  to  B,  was  a  female,  had  never 
had  children,  and  was  past  the  age  for  child-bearing.  On  a  bill 
o^"  injunction  filed  by  B  to  rescind  the  contract  and  have  his 
bond  surrendered  to  him,  it  icas  held  that  B  had  no  right  to  have 
the  who'e  contract  rescinded,  but  was  only  entitled  to  compen- 
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sation  for  any  loss  he  might  sustain  in  not  obtainhig  a  title  to 
C's  share      Sadler  v.  JVilson,  5  Jred.,  Eq.,  29G, 

5.  Tliongh  equity  will  not  coinpel  a  purchaser  to  accept  a 
doubtful  title,  yet  the  doubt  must  be  a  reasonable  one,  to  induce 
the  court  to  rescind  the  contract  of  purchase.  Tomlin8on  v. 
Savage,  6  L-ed.,  Eq.,  430.  , 

6.  In  a  bill  to  rescind  a  contract  for  land  purchased  at  auction, 
upon  the  ground  that  the  vendor  employed  "puffers,"  the  time 
when  the  vendee  discovered  the  fact  must  be  set  forth.     Ibid. 

7.  Where  one  purchases  a  tract  of  land  with  full  knowledge 
that  he  is  buying  a  defective  title,  and  takes  a  covenant  of  gen- 
eral warranty  from  the  vendor,  and  also  a  written  declaration 
from  some  of  those  who  are  the  legal  owners  of  the  land,  that 
they  assent  to  the  sale,  he  has  no  right  to  have  the  contract  re- 
scinded, or  to  prevent  the  vendor  from  collecting  the  purchase 
money.     Mills  v.  Ahrams^  f)  Ired.,  Eq.,  45(1 

8.  A  purchaser,  when  he  discovers  that  a  fraud  has  been  prac- 
ticed on  him,  or  that  the  other  party  has  by  his  conduct  pre- 
vented him  from  enjoying  the  fruits  ot  his  purchase,  must,  to 
entitle  him  to  relief  in  a  court  of  equity,  immediately  give  notice 
to  the  vendor  that  he  will  no  longer  be  bound  by  his  contract, 
but  will  rescind  it.     Alexander  v.  Utley,  7  Ired.,  Eq.,  242. 

9.  A  court  of  equity  will  not  interl'ere  to  rescind  an  executed 
contract,  upon  the  gi'ound  that  it  is  illegal  and  against  the  policy 
of  the  State,  where  the  parties  are  in  pa/ri  delicto,  the  maxim  in 
such  case  being  melior  est  conditio  defendentis,  (with  the  exception 
of  cases  under  statutes  designed  to  protect  one  person  from  op- 
pression by  another,  as  for  instance,  usury.)  A  bill,  therefore, 
alleging  that  the  owner  of  a  slave  conveyed  him  by  a  deed  ab- 
solute in  its  terras,  but  upon  a  secret  trust  that  the  slave  should 
go  at  large  and  act  as  a  Ireeman,  without  leaving  the  State,  and 
praying  the  rescission  of  the  contract  and  the  restoration  of  the 
slave,  with  an  account,  &c.,  will  not  be  sustained.  Grimes  v, 
Hoyt,  2  Jones,  Eq.,  271. 

10.  A  bill  which  seeks  to  rescind  a  contract  in  part,  without 
offering  to  restore  the  other  to  the  condition  he  previously  oc- 
cupied, is  fatally  defective  and  cannot  be  sustained.  3Iartin  v. 
Cool',  6  Jones,  Eq.,  190. 

See  (Contract — Of  parol  contracts  within  the  statute  of  frauds, 
11.) 

V.       ILLEGAL   AND   VOID   CONTRACTS. 

1.  Where  a  slave  was  permitted  by  his  owner  to  exercise  his 
own  discretion  in  the  employment  of  his  time,  acting  really  as  a 
freeman,  the  owner  cannot  recover  from  a  third  person  the  pro- 
ceeds of  property  which  the  slave  had  acquired  and  which  had 
come  into  the  hands  of  such  third  jiei'son  as  the  agent  of  the 
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slave.  Xor  can  the  party,  who  let  the  slave  have  the  property, 
recover  the  proceeds  thereof  from  the  agent  of  the  slave,  al- 
tliough  such  party  may  have  sold  it  on  a  credit,  and  not  have 
been  paid  for  it ;  for  the  whole  transaction  was  illegal.  Barker 
v.  Sicoin,  4  Jones,  Eq.,  220.   .        _ 

2.  Where  the  charter  of  a  railroad  company  required  that 
"  its  treasurer  and  president  should,  before  receiving  an  instal- 
ment from  the  State,  satistactorily  assure  the  board  of  internal 
imi^rovements,  by  a  certificate  under  the  seal  of  the  company, 
that  an  amount  of  the  private  subscription  has  been  paid  m 
equal  proportion  to  the  payment  required  of  the  State ;"  it  loas 
hel/J,  that  for  the  railroad  company  to  take,  as  cash,  the  notes  of 
individuals  made  for  the  occasion  to  enable  the  officers  to  make 
the  certificate,  under  a  promise  that  such  notes  were  not  to  be 
enforced,  was  immoral  and  against  public  policy,  and  that  such 
individuals,  being  in  pari  delicto,  had  no  equity  to  be  relieved 
against  the  notes.  McRae  v.  Atlantic  and  North  Carolina  Rail- 
road Compamj,  5  Jones,  Eq.,  305. 


CONTRIBUTION. 

See  (Creditors,  1.)     (Executors  and  Administrators — Of  their 
liability  to  creditors,  48.) 


CONVERSION. 

1.  A  testator  devised  as  follows:  "I  leave  all  my  lands,  not 
given  away,  to  be  sold  at  six  and  twelve  months  credit;  after 
my  debts  are  paid,  the  residue  of  my  estate  to  be  divided  be- 
tween my  wife,  daughter  and  son:"  and  he  appointed  an  execu- 
tor to  sell  the  said  lands,  and  to  execute  his  will  in  all  respects; 
it  icas  held  that  the  testator  intended  a  sale  of  his  real  estate  at 
all  events,  either  to  create  a  fund  for  the  payment  of  debts,  in 
lieu  of  a  part  of  the  personal  estate,  or  for  a  division  between 
the  wife,  daughter  and  son;  and  that,  therefore,  in  a  court  of 
equity,  the  fund  was  considered  as  converted  out  and  o  it  into 
personalty.     Proctor  v.  Ferebee,  1  Jred.  Eq.,  143. 

2.  It  teas  held  further,  that  as  the  executor  had  refused  to 
qualify  and  an  administrator  with  the  will  annexed  had  sold  the 
lauds,  and  a  court  of  law  had  decided  that  lie  had  power  to  con- 
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vey  a  legal  title,  jet  as  the  administrator  had  disposed  of  the 
proceeds  of  the  sale  according  to  the  directions  of  the  will,  th& 
heirs  at  law  of  the  testator  were  but  trustees  for  the  purchaser,, 
and  should  be  decreed  to  convey  to  him  the  legal  title.     Ibid. 

3.  When  land  is  directed  by  a  teetator  to  be  converted  out  and 
out  into  personalty,  the  share  of  a  wife  belongs,  in  the  view  of 
a  coui-t  of  equity,  to  her  husband,  as  other  personalty.     Ibid. 

4.  When  land  is  directed  to  be  sold,  after  the  death  of  one  to 
whom  it  is  devised  for  life,  and  the  money  arising  from  the  sale 
to  be  divided  among  certain  ulterior  devisees,  equity  treats  the- 
land  as  personalty ;  and  if  one  of  those  devisees  should  die  be- 
fore the  expiration  of  the  life  estate,  his  or  her  share  of  such 
proceeds,  being  a  vested  interest,  would  go  to  his  personal  rep- 
resentative, and  be  disposed  of  as  personal  property.  Smith  v. 
McCrary,  3  Ired.,  Eq.,  204. 

5.  Where  a  testator  directs  his  land  to  be  turned  into  person- 
alty for  particular  objects,  and  some  of  those  fail,  his  intention 
is  presumed,  pro  tanto,  to  be  defeated,  and  the  money  raised  out 
of  the  lands  for  those  objects  shall  not  be  considered  to  belong 
to  his  personal  estate,  but  is,  in  equity,  considered  as  land,  and 
will  result  to  the  heirs  at  law  of  the  testator.  lindsay  v.  Fleas- 
ants,  4  Tred.  Eq.,  321. 

6.  It  is  a  clear  rule  in  equit}^,  that  where  real  estate  is  directed 
to  be  converted  into  personalty  for  an  express  purpose,  which 
fails,  to  consider  the  disappointed  interest  (although  the  land 
has  been  sold)  as  realty,  and  resulting  to  the  heirs.  The  rule 
equally  applies,  where  the  proceeds  of  the  real  and  personal  pro- 
perty are  blended  in  the  devise  or  legacy.     IHd. 

7.' A  testator  devised  as  follows:  "I  give  to  my  daughter  K 
a  farm,  &c.,  and  after  my  safe's  death,  I  wish  the  land  sold  and 
the  proceeds  divided  among  my  children  and  their  heirs;"  it  was 
held  that  the  effect  of  this  clause  w^as  to  make  the  land  personal 
estate  from  the  time  it  was  ordered  to  be  hold,  and  that  the  pro- 
ceeds were  distributable  as  personal  estate.  So,  another  clause 
directing  an  immediate  sale  of  another  tract,  it  luas  held  that  the 
proceeds  were  to  be  regarded  as  converted  into  personal  estate 
at  the  death  of  the  testator.  Brothers  v.  Cartivright,  2  Jones 
Eq.  113. 

8.  Where  a  testator  gave  to  his  wife  real  and  personal  pro- 
perty for  life,  and  directed  that  at  her  death  it  should  all,  real 
and  personal,  be  sold,  and  the  money  equally  divided  among  his 
children,  it  mas  held  that  by  the  direction  to  sell,  the  land  was 
converted  into  personalty.     Conly  v.  Kineaidr  1  Winst.  Eq.,  44. 
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CORPORATIONS. 

I.  Of  corporaiiocs  generally.  |  II.  Of  particular  corporations. 

I.       OF    CORPORATIONS   GENERALLY. 

1.  A  bill  in  equity  will  not  lie  against  the  officers  of  an  incor- 
porated company  to  compel  tbem  to  register  a  conveyance  of 
slaves.  The  proper  remedy  is  a  mandamus.  Cooper  v.  Dismal 
Swamp  Canal  Company,  2  JMurph,,  195. 

2.  A  corporation  has  no  right  to  retain  the  stock  of  an  insol- 
vent corporator  to  secure  a  debt  due  from  him.  Heart  v.  State 
Banh  2  Dev.,  Eq.,  111. 

3.  The  usage  of  banks,  in  paying  to  the  holder  of  a  half  bank 
note  only  half  of  the  amount  of  the  note,  is  not  sanctioned  by 
law  and  cannot  be  supported.  Allen  v.  State  Bank,  1  Dev.  and 
Bat.,  Eq.,  3. 

4.  The  natural  construction  of  a  charter  creating  a  corporation 
is,  that  all  the  privileges  conferred,  all  the  duties  declared,  and 
all  the  burdens  imposed,  relate  to  it  as  a  whole,  and  not  to  the 
individuals  composing  it.  And  although  the  contrary  may  be 
enacted,  it  ought  to  be  clearly  done,  before  the  corporators  as 
natural  persons  can  be  aftected.  Attorney  General  v.  Bank  of 
Neivhern,  1  Dev.  and  Bat.,  Eq.,  216. 

5.  Where  the  capital  stock  of  a  bank  has  been  impaired,  a 
division  of  its  funds  amongst  the  stockholders,  although  called 
a  division  of  its  profits,  is  in  fact  a  dividend  of  its  capital.  At- 
torney General  v.  State  Bank,  1  Dev.  and  Bat,  Eq.,  545. 

6.  When  a  corporation  is  dissolved,  imless  the  legislature  has 
otherwise  directed,  the  real  property,  which  had  belonged  to  it 
and  remains  undisposed  of,  reverts  to  the  donor  or  grantor — the 
personal  property,  as  having  no  owner,  goes  to  the  sovereign  for 
the  benefit  of  the  public — but  choses  in  action,  such  as  debts,  &c., 
become  extinct,  because  there  is  then  no  one  to  demand  the 
money,  &c.     Fox  v  Horah,  1  Ired.,  Eq.,  358. 

7.  None  of  the  provisions  of  the  act  of  1831,  Rev.  Stat,  ch. 
26,  directing  what  proceedings  may  be  had  against  corporations 
in  certain  cases,  apply  to  cases,  where  the  corporation  has  ex- 
pired bv  the  limitation  of  its  charter.  Ibid.  (See  Rev.  Code, 
ch.  26.) 

8.  Where  a  note  was  made  payable  to  the  cashier  of  the  State 
Bank,  as  trustee  for  the  use  and  benefit  of  the  bank  by  Avhom  it 
was  di.scouuted,  and  the  bank  charter  afterwards  expired  by  its 
Ofwn  limitation  before  the  note  could  be  collected,  it  was  held, 
that,  although  the  cashier,  having  the  legal  title,  might  sue  on 
the  note  and  recover  judgment  at  law,  yet,  in  equity,  the  bank 
had  the  sole  right  to  the  money  secured  by  the  note,  that  his 
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right  became  extinct  on  the  dissolution  of  the  corporation,  and 
that  a  court  of  equity,  therefore,  on  appHcation  of  the  maker  of 
the  note,  woukl  grant  a  perpetual  injunction  against  the  collec- 
tion of  the  judgment.     Ibid. 

9.  Under  the  act  of  assembly,  (Rev.  Stat.,  ch.  26,)  directing 
how  service  of  process  shall  be  made  on  a  corporation,  the  ser- 
vice on  the  president  or  other  officer  of  a  corporation  may  be 
made  in  the  county  in  which  he  actually  reside.--,  or  in  the  one 
iu  which  is  his  official  residence,  and  where  he  carries  on  and 
attends  to  the  business  of  the  corporation.  Governor  v.  Bcdeigh 
and  Gaston  R.  R.  Co.,  3  Ired.,  Eq.,  471.  (See  Rev.  Code,  ch.  26, 
sec.  24.) 

10.  And  per  Nash,  J.,  if  the  service  of  a  process  upon  an  offi- 
cer of  the  corporation  be  not  made  in  the  proper  county,  but  the 
sheriff  returns  it  executed,  stating  on  whom  it  has  been  served, 
the  corporation  can  only  take  advantage  of  the  irregularity  in 
the  service  by  a  plea  in  abatement.     Ihid. 

11.  A  corporation  can  only  sue  or  be  sued  in  its  corporate 
name,  unless  the  act  of  incorporation  enables  it  to  come  inta 
court  in  the  name  of  some  other  person,  as  its  president,  cashier, 
&c.  Monney  v.  High  Shoals  Manufacturing  Company.,  4  Ired., 
Eq.,  195. 

12.  The  grant  of  privileges  and  exemptions  to  a  corporation, 
are  strictly  construed  against  the  corporation  and  in  favor  of  the 
public.  Nothing  passes  but  what  is  granted  in  clear  and  explicit 
terms.  And  neither  the  right  of  taxation,  nor  any  other  power 
of  sovereignty,  which  the  community  have  an  interest  in  pre- 
serving undiminished,  will  be  held  to  be  surrendered,  unless  the 
intention  to  surrender  be  expressed  in  words  too  plain  to  be 
mistaken.     Public  Treasurer  v.  Petway,  2  Jones,  Eq.,  396» 

13.  If  a  corporation  be  authorized  to  do  so  by  its  charter,  it 
may  purchase  and  hold  lands  in  fee  simple,  though  its  corporate 
existence  be  limited  to  a  certain  number  of  years.  Rives  v. 
Dudley,  3  Jones,  Eq.,  126. 

14.  Where  an  incorporated  company  entered  upon  the  land  of 
dufeme  covert  with  the  consent  of  her  husband,  and  built  a  bridge 
on  the  same  without  any  conveyance  from  her,  and  without  any 
condemnation  of  the  land  by  legal  proceedings,  and  without  any 
compensation  to  her,  she  and  her  heirs  have  the  title,  and  may 
convey  the  land,  bridge  and  appurtenances  to  another  person. 
Ibid.. 

15.  Where  a  company  was  chartered  for  the  purpose  of  mak- 
ing a  plank  road  between  certain  designated  points,  with  the 
privilege  of  taking  tolls  from  persons  passing  over  it ;  it  was 
held  that,  there  being  no  express  authority  to  do  so,  the  com- 
pany could  not  purchase  stage  horses  and  establish  a  stage  line 
on  the  road,  nor  contract  for  carrying  the  United  States  mail  on 
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it.      WiswaU  V.    Greenville  and  Baleigh  PlanTcroad   Company,  3 
Jones,  Eq.,  183. 

16.  \Yhere  the  charter  of  a  college  prohibited  the  trustees 
from  owning-  property  beyond  a  certain  amount,  it  was  held,  in  a 
suit  by  them  to  recover  from  the  executor  a  legacy,  that  the 
court  of  e»pnty  could  give  them  a  decree  for  so  much  only  of 
the  legacy  as  -would,  together  with  what  they  owned  before, 
make  up  the  amount  specified  in  their  charter,  and  that  the  sur- 
plus of  the  legacy  would  belong  to  the  next  of  kin.  Trustees 
of  Davidson  Collerfe  v.  Chambers,  3  Jones,  Eq.,  253. 

17.  Under  the  English  statutes  of  mortmain  a  religious  cor- 
poration may,  like  an  alien,  take  land  by  purchase,  but  it  can- 
not hold  it  against  the  lord  of  the  fee;  and  it  may  be  that  in  this 
state  a  corporation,  Avhose  charter  prohibits  it  from  acquiring 
property  above  a  certain  value,  may  take  by  purchase  either 
land  or  personal  property  above  that  value,  and  may  hold  it 
against  all  persons  except  the  sovereign,  (the  State,)  but  no 
court  can  give  a  judgment  or  decree  in  its  lavor  for  what  it  is 
unlawful  for  it  to  possess.     Ibid. 

18.  It  seems  that  a  corporation,  chartered  by  an  act  of  our  leg- 
islature, having  its  property  and  carrying  on  its  operations  in 
this  state,  has  its  existence  here,  although  its  office  business  be 
carried  on  in  another  state.     Evans  v.  Manot,  4  Jones,  Eq.,  227. 

19  Upon  the  dissolution  of  a  corporation  by  the  expiration 
of  the  time  for  which  it  was  chartered,  its  debts  became  extinct. 
Malloij  V.  Malktt,  6  Jones,  Eq.,  345. 

20.  Under  a  provision  in  an  act  of  incorporation  "  that  the 
private  property  of  the  individual  stockliolders  shall  be  liable 
for  the  debts,  contracts  and  liabilities  of  the  corporation,"  it  icas 
held  that  the  responsibility  on  the  individual  stockholders  was  a 
secondary  one,  and  that  when  the  debts  againt  the  corporation 
became  extinct  by  the  expiration  of  its  charter,  the  liability  of 
the  individual  stockholders  became  exti]ict  also.     Ihid. 

II.       01'    PARTICULAR   COB  PC  RATIONS. 

t.  Under  the  acts  of  Virginia  and  North-Carolina  incorporar 
ting  the  Dismal  Swamp  Canal  Company,  the  courts  of  each  state 
liave  equal  jurisdiction  m  all  matters  relating  to  the  concerns  of 
the  company;  and  the  court  in  either  state,  in  which  a  suit  shall 
be  first  properly  instituted,  ousts  all  other  courts  of  jurisdiction 
during  the  pendency  of  such  suit,  and  whilst  the  judgment 
which  may  be  given  therein  remains  in  force.  Cuivjxr  v.  Dis- 
Tiud  Swamp  Canal  Comjjany,  2  Mur.,  195. 

2.  The  shares  of  the  company  are  not  lialile  to  seizure  and 
sale  under  a feri facias.  Tliey  are  declared  real  estate  by  the 
9,cts  only  to  make  them  inheritable.     Ibid. 

3,  Wliere  the  legislature  incorporated  the  plaintiffs  for  the 
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purpose  of  building  a  bridge,  and  authorized  them  to  collect- 
such  an  amount  of  tolls  as  was  necessary  to  keep  the  bridge  in 
repair,  and  the  defendants  erected  another  bridge  over  the  same 
river,  which  diverted  the  traveling,  it  was  held  that,  to  entitte 
themselves  to  relief,  the  plaintiffs  must  show  that  their  bridge 
was  always  in  good  repair.  Free  Bridge  Compdm/  v.  Woodfirt, 
2  Dev.  Eq.,  113.  '  ' 

4.  Construction  of  so  much  of  the  charter  of  the  Bank  of 
Newbern  {now  expired,)  as  relates  to  the  payment  of  a  tax  to 
the  State.  Attorney  General  v.  Banh  of  Neiobern,  1  Dev.  and 
Bat.  Eq.,  21(3. 

5.  Construction  of  so  much  of  the  charter  ot  the  Bank  of  Cape  Fear 
as  relates  to  thepaymentof  thetax  to  the  State.  Attorney  Genercd 
V.  Bank  of  Cape  Fear,  1  Dev.  and  Bat.  Eq.,  227.  (The  charter 
of  this  bank  was  renewed  and  altered.     See  Kev.  Stat.,  47.) 

6.  Construction  of  so  much  of  the  charter  of  the  State  Bank 
(now  expired)  as  relates  to  the  payment  by  the  State  on  interest 
on  the  deferred  stock,  and  to  the  final  dividend  between  the 
State  and  the  stockholders.  Attorney  Genercd  v.  /State  Bank,  1 
Dev.  and  Bat.  Eq.,  545. 

7.  Under  the  acts  of  assenibly  relative  to  the  Cape  Fear  Navi- 
gation Company,  and  to  the  Board  of  Internal  ImprovementH, 
the  board  had  a  right  under  the  act  of  1823,  (see  z  Rev.  Stat., 
page  272)  to  direct  the  application  oi  the  money  subscribed  as 
Stock  by  tliat  act,  according  to  their  discretion.  Attorney  Gen- 
eral V.  Gapje  Fear  Navigcdion  Company,  2  Ired.  Eq.,  444. 

8.  There  was  no  time  specified  in  the  act  of  1823,  within 
which  the  instalments  of  the  stock  Avere  to  be  paid,  and  in  the 
absence  of  the  agreement,  even  if  it  were  a  case  between  pri- 
vate individuals,  interest  w"ould  not  accrue  until  a  demand. 
Ibid 

9.  Such  a  company  has  no  right  to  retain  dividends  due  to 
the  State  on  stock  subscribed,  to  answer  a  supposed  and  inde- 
pendent claim  of  theirs  ag-ainst  the  State,  not  acknowdedged  by 
her,  and  not  jirovided  for  by  an  appropriation.     Ibid. 

10.  Under  the  act  of  1823  above  referred  to.  the  Board  of  In- 
ternal Improvenients  had  aj  right  to  charge  the  salary  and  ex- 
penses of  an  engineer  employed  in  the  improvement  of  the  Cape 
Fear  river,  as  a  part  of  the  sum  to  l)e  advanced  in  stock  by  the 
State  to  the  Cape  Fear  Navigation  Company.     Ibid. 

11.  Under  the  act  of  1833,  chartering  the  Bank  of  Cape  Fear, 
(see  2  Rev.  Statutes,  page  47,)  the  tax  of  twenty-five  cents  on 
each  share  of  stock  owned  by  individuals  is  payable  out  of  the 
general  funds  of  the  bank,  the  State  not  being  entitled  to  any 
exemption  from  such  tax  in  the  distribution  of  the  dividends. 
Attorney  General  v.  Bank  of  Cape  Fear,  5  Ired.  Eq.,  71. 

12.  IJnder  the  charter  'of  the  Western  North-Carolina  Rail- 
iroad  Company,  passed  in  1854,  and  the  amendment  of  the  next- 
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session,  (see  Private  Acts  of  1856,  cli.  6S,  amending  tbe  Private 
Act  of  1854,  ch.  228,)  it  was  held,  (Pearson,  C.  J.  dissenting,)  that 
tJie  justices  of  any  of  the  county  courts  of  the  counties  through 
which  the  road  was  to  pass  were  authorized  to  determin^on  an 
amount  to  be  subscribed  by  such  county  to  the  stock  of  such 
company,  and  to  submit  the  cause  for  the  approval  of  the  votere 
of  such  county,  notwithstanding  a  former  proposition  to  sub- 
scribe may  have  been  submitted  to  them  and  rejected;  and 
further,  that  such  suljscriptions  might  be  made  ioticH  quoiies,  as 
the  emergencies  of  the  undertaking  required.  Caldwell  v.  Jits- 
tices  of  Burke,  4  Jones,  Eq.,  323. 
See  (Coi-porations — Of  corporations  generally,  15-16.) 
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1.  In  bills  to  perpetuate  testimony,  if  the  defendant  make  no 
defence  either  by  plea,  demurrer  or  answer,  he  is  not  entitled  to 
have  a  solicitor  s  fee  taxed  in  the  bill  of  costs.  Coov  v.  Page, 
Mar.,  56. 

2.  Where  the  agreement  was  that  each  party  was  to  jjay  his 
own  costs,  it  icas  held  that  each  Avas  not  to  pay  half  the  costs,  but 
for  the  process  issued  for  his  own  benefit,  and  that  the  copy  of 
the  bill  which  was  to  be  served  on  the  defendant  was  for  the 
plaintift's  benefit  and  must  be  paid  by  him  as  part  of  his  costs. 
Anonymou.%  1  Hay.,  487,  (561.) 

3.  The  clerk  and  master  is  entitled  to  charge  for  each  amount, 
expressed  in  figures,  as  for  one  Avordat  length,  in  his  copy  sheet, 
as  for  instance  £1  10s.  lid.  shall  be  charged  for  as  for  one  word. 
Collins  V.  Dicl-insoii,  2  Hay.,  2,  (143.) 

4.  A  copy  sheet  consists  of  ninety  words.     Ihid. 

5.  In  equity,  one  surety  for  costs  may  be  proceeded  against  in 
the  absence  of  the  other.  Anonymous^  2  Hay.,  157,  (340.)  Quaere 
by  Haywood. 

6.  A  plaintiff  may  be  relieved  as  to  the  ground  of  his  com- 
plaint, and  yet  be  taxed  with  the  costs.  Glasgow  v.  Hamilton', 
2  Hay.,  218,  (391.)     Quaere  by  Haywood  as  to  the  costs. 

7.  H"  a  defendant  file  a  petition  to  set  aside  an  interlocutory 
decree,  he  must  give  sccuritv  for  the  costs  of  the  petition.  Wil- 
iX£C  V.  Wilkerson,  2  Hay.,  22i,  (395.) 

8.  When  specific  performance  of  a  contract,  made  by  an  an- 
cestor, is  decreed  against  an  heir  or  devisee,  he  shall  not  pay 
costs,  if  there  has  been  a  careless  delay  on  the  part  of  the  com- 
pilainant.     Frohoch  v.  Edwards,  2  Hay.,  361,  (553.) 

•9.  There  were  two  defendants  to  an  injuiaction  bill,  one  of 
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whom  claimed  under  the  other,  and  both  answered;  tlie  injunc- 
tion was  dissolved;  each  defendant  shall  have  his  costs.  Thomp- 
son x.^lJen,  2  Hay.,  362,  (554) 

10.  Infants  who  prosecute  an  un^just  claim  at  law,  and  thus 
compel  the  defendant  to  come  into  equity  for  relief  by  injunc- 
tion, and  who  in  equity  set  up  an  inequitable  defence,  shall  pay 
costs.     Price  v.  /Sykes,  1  Hawks,  87v 

11.  Where  a  claim  is  asserted  on  the  part  of  infiints,  who  have 
an  a]3pearance  of  right,  each  party  must  pay  their  own  costs. 
Kirk  d'  aJ.  v.  Turner,  1  Dev.,  Eq.,  14. 

12.  A  bill  ag-ainst  an  administrator  by  the  next  of  kin,  for  an 
account,  was  dismissed  on  account  ot  lapse  of  time,  but  no  costs 
were  allowed  defendant,  because  his  answer  was  vague  and  in- 
definite.    Ivey  V.  Rogers,  1  Dev.,  Eq.,  58 

13.  Upon  the  removal  of  an  equity  cause  to  the  supreu^e  court, 
by  consent  or  on  affidavit,  the  original  papers  are  to  be  sent; 
and  if  the  clerk  below  sends  copies  of  them,  the  costs  of  the 
copies  cannot  be  taxed.  Lee  v.  Norcom,  1  Dev.,  Eq.,  372.  (See 
liev.  Code,  ch.  33,  sec.  6.) 

14.  Where  the  cestui  que  trnst  incurs  costs  at  law,  in  defend- 
ing a  title  purely  equitable  against  his  trustee,  and  does  not  at 
once  come  into  the  proper  forum  for  redress,  he  cannot,  in  equity, 
recover  his  own  costs  at  law,  but  he  is  entitled  to  a  repayn^ent 
of  the  amount  of  costs  paid  to  the  trustee.  Heaton  v.  Cohh,  1 
Dev.,  Eq.,  439. 

15.  Costs  are  not  given  against  a  married  woman  in  a  suit  for 
matters  occurring  during  her  coverture,  and  as  to  which  she  is 
an  unnecessary  party.     Broivning  v.  Pratt,  2  Dev.,  Eq.,  44. 

16.  One  who  defends  an  ejectment  upon  an  equitable  title 
cannot,  in  equity,  recover  his  own  costs  at  law,  but  he  may  those 
he  has  paid  the  plaintiff  at  law.  Newsoin  v.  Bujfcrloiv,  2  Dev., 
Eq.,  67. 

17.  The  costs  of  a  suit  to  settle  a  partnership  are  generally- 
charged  upon  the  partnership  effects;  but  improper  conduct  in, 
one  ot  the  partners  mav  be  punished  by  taxing  him  with  them. 
Toyhr  v.  Cawfhorn,  2  Dev.,  Eq.,  221. 

18.  The  plaintiff"  in  a  bill  of  interpleader  is  entitled  to  his  costs, 
oat  of  the  fund,  when  ,the  bill  is  filed  properly;  otherwise  not. 
Harrison  a.  Battle,  1  Dev.  and  Bat.,  Eq.,  213. 

19.  Two  sets  of  solicitor's  fees  are  not  taxed  in  an  equity  suit 
removed  to  the  supreme  court,  viz,  one  in  that  court,  and  one 
in  the  court  below;  and  execution  for  such  costs  can  only  issue 
from  the  supreme  court.  FaJls  v.  Birchetf,  1  Dev.  and  Bat.,  Eq., 
449. 

20.  Where  a  bill  is  brought  against  heirs  at  law  to  have  a  de- 
fective conveyance  from  their  ancestor  perfected,  the  plaintiff 
cannot  have  cost  against  them,  though  the  prayer  of  his  bill  be 
granted.      White  v.  Thompson,  1  Dev.  and  Bat.  Eq.,  493. 

21.  Where  the  cestui  que  trmt  ijicurs  costs,  at  law,  iu  defend^- 
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ing  a  title  purely  equitable  against  his  trustee,  without  coming 
at  once  into  the  proper  forum  for  redress,  he  cannot  in  equity 
recover  his  own  costs  expended  at  law,  but  he  will  be  reimburs- 
ed the  costs  paid  to  the  trustee  in  the  suit  at  law.  Murphy  v. 
Price,  2  Dev.  and  Bat.  Eq ,  199. 

22.  Costs  may  be  given  against  a  trustee  as  well  as  his  centui  que 
trusts,  when  they  claim  adversely  to  the  plaintiff,  and  deny  his 
right  altogQ'ther.     Green  v.  Crockett,  2  Dev.  and  Bat.  Eq.,  390. 

23.  The  costs  incurred  by  the  defendants  in  a  suit  in  equity, 
brought  by  a  party  claiming  under  a  supposed  will  against  the 
executors,  who  claimed  for  themselves  adversely  under  the  same 
will,  cannot  be  allowed  the  defendants,  in  a  suit  against  them 
for  an  account,  brought  by  the  administrator  of  the  deceased, 
after  the  recall  of  the  probate  of  the  said  will.  Xor  can  the 
costs  of  resisting  the  proceedings  to  recall  the  first  probate,  and 
attempting  to  obtain  a  second,  be  so  allowed ;  for  although  an 
executor,  acting  entirely  or  mainly  for  the  benefit  of  other  per- 
sons provided  for  in  a  supposed  will,  ought  to  be  protected  from 
loss  by  a_ faithful,  or  what  Avas  properly  deemed  a  faithful,  effort 
to  carry  into  etiect  the  apparent  will,  yet  where  the  executor  is 
solely,  or  almost  solely  interested  under  the  will,  he  is  to  be 
taken  as  acting  for  himself,  and,  if  he  fail,  must  pav  the  costs 
of  the  litigation.     Ralston  v.  Telfair,  2  Dev.   and    Bat.  Eq.,  414 

24.  Where  the  allegations  in  the  plaintiff's  bill,  denied  by  the 
defendants,  are  not  so  supported  by  the  proofs  that  the  court  can 
decree  in  favor  of  the  plaintiff",  yet  if  the  defendants  appear  not 
to  have  been  full  and  candid  in  their  answers,  but  to  have  sup- 
pressed some  fj.icts  which  they  feared  might  operate  in  the  plain- 
tift"'s  favor,  the  bill  will  be  dismissed  without  costs.  Griffin  v. 
Pleasants,  1  Ired.  Eq.,  152. 

25.  A  plaintiff",  who  seeks  an  acount  and  whose  bill  is  dis- 
missed on  its  merits,  ought  to  bear  the  expense  of  an  mineces- 
sary  and  harrassing  re-examination  of  accounts.  Shutt  v.  Car- 
loss,  1  Ired.  Eq.,  232. 

'^f>-  Where  a  bill  made  unfounded  charges  of  fraud,  but  the 
plaintiff's  were  infants  when  the  matters  sought  to  be  investi- 
gated occurred,  and  they  had  an  apparent  cause  for  demanding 
an  investigation,  and  may  have  been  misled  into  making  the 
imputations  by  false  rumors;  it  icas  held  that  though  the  bill 
should  be  dismissed,  it  would  be  so  without  costs.  Wade  v. 
Dick,  1  Ired.  Eq.,  313. 

27.  Where  a  bill  of  injunction  has  been  filed  against  two  ex- 
ecutors, and  there  is  no  necessity  for  a  severance  in  their  an- 
swers, separate  costs  should  not  be  allowed  to  each.  Davis  v 
McNeil,  1  Ired.  Eq.,  344. 

28.  If  such  had  been  the  order  of  the  court  below,  upon  the 
dissolution  of  the  injunction,  and  the  case  having  been  continu- 
ed as  an  original  bill  was  afterwards  taken  to  the  supreme  court 
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H-liere  the_  bill  was  dismissed,  no   attorney's  fee  was  allowed  to 
be  taxed  for  the  defendants.     Ihid. 

29.  Where,  npon  a  bill  to  set  aside  a  deed  obtained  by  a  son 
from  an  aged  mother,  on  the  ground  of  fraud,  imposition  and 
incapacity  of  the  grantor,  tlie  court  decided  there  was  not  proof 
to  supportthe  allegations,  and  therefore  they  dismissed  the  bill, 
yettliey  dissmissed  it  Avithout  costs,  because  suspicions  were 
excited,  by  some  part  of  the  testimony,  as  to  the  fairness  of  the 
defendant's  conduct  in  procuring  the  deed.  Harkeil  v.  Harhev, 
1  Ired.,  Eq.,  394.  ^ 

30.  When  the  same  solicitor,  who  files  the  plaintiff's  bill,  files 
■also  the  answers  of  some  of  the  defendants^  costs  will  not  be  al- 
lowed to  these  defendants,  though  the  bill  be  dismissed  with 
costs  as  to  the  others.     Quinn  V.  Patton,  2  Ired.  Eq.,  48. 

31.  AVhere  the  parties  to  a  deed  of  trust  for  the  satisfaction  of 
creditors  do  not  definitely  express  the  debts  that  are  due,  or  to 
become  due,  creditors  have  a  right  to  demand  an  enquiry,  and, 
although  tliey  charge  fraud  in  the  deed,  and  the  charge  is  not 
established  and  their  bill  dismissed,  yet  they  are  not  bound  to 
pay  any  costs  to  the  defendants.  Deweij  v.  Litilejokn,  2  Ired 
Eq.,  495. 

32.  A  plaintiff  in  a  court  of  equity  is  bound  to  give  security 
for  costs,  in  the  same  manner  as  a  plaintifi'  in  a  suit  at  law. 
Moore  v.  Banner,  4  Ired.  Eq.,  293. 

33.  Where  an  appeal  was  taken  from  the  decision  of  the  court 
on  a  motion  to  dissolve  an  injunction,  and  the  parties  afterwards 
compromised  the  matter  in  dispute,  the  supreme  court  will  not 
look  into  the  merits  of  the  case  for  the  purpose  of  awarding  costs, 
but  will  certify  to  the  court  below  that  their  order  must  stand, 
and  as  to  the  costs  of  tlie  appeal  will  direct  each  party  to  pay 
liis  own,     Hoicdl  v.  Howell,  5  Ired.,  Eq.,  218. 

34.  Where  by  an  order  of  a  court  of  equity,  the  plaintiff  had 
leave  to  prosecute  his  suit  as  a  pauper,  and  afterwards  the  cause 
was  removed  to  the  supreme  court  by  consent,  wh'ere  the  plain- 
tiff" obtaiu-ed  a  decree,  it  was  held  that  the  order  to  sue  in  forma 
pauperis  oj>erated  only  in  the  court  below,  and  did  not  extend 
to  the  supreme  court.     Collett  v.  Frazier,  3  Jones,  Eq.,  398. 

35.  If  a  party  defendant,  who  has  no  interest  in  the  subject 
nmtter  in  controversy,  disclaim  aU  right,  the  bill  will  be  dis- 
missed as  to  him  2uith  costs,  but  if  he  set  up  a  claim  and  insist 
upon  a  declaration  of  his  rights,  the  dismissal  as  to  him  will  be 
made  without  costs.     BIcKinnan  v.  McDonald,  4  Jones,  Eq.,  1. 

36.  It  is  not  proper  to  make  exhibits  part  of  a  bill,  but  if  a 
plaintiff  do  so,  and  be  afterwards  ordered  to  pay  costs,  he  cannot 
object  to  being  charged  with  the  costs  of  exhibits  copied  as  part 
of  the  bill.     3IcRae  v.  Guion,  5  Jones,  Eq.,  129. 

37.  A  clerk  and  master  has  a  right,  under  the  Revised  Cade, 
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ch.  102,  sec.  26,  to  charge  by  the  copy  sheet  for  copies  of  the 
bill  which  were  issued  to  be  served  on  the  deieiidant.     I  hid. 

38.  A  clerk  and  master  has  no  right  to  charge  for  a  seal  af- 
fixed to  a  /i.  fa.  issued  in  his  own  countT.     Ihid. 

39.  Where  a  bill  was  amended  so  as  to  make  a  corporation  a 
party,  the  clerk  and  master  has  a  riglit  to  charge  for  the  copy 
of  the  bill  served  on  the  president  of  the  company  to  make  the 
corporation  a  party,  though  he  was  already  before  the  court  aS' 
an  individual.     Ibid. 

•40.  The  clerk  and  master  can  charge  for  one  subpoena  only,, 
beyond  the  number  necessary  to  be  issued  to  the  defendants, 
(one  for  each  defendant.)     Ibid. 

41.  Where  on  appeal  from  a  decretal  order  of  the  court  of 
equity,  it  is  in  part  i-evereed,  the  appellee  must  pay  the  costs  of 
the  supreme  court.     Ibid. 

•42.  An  executor  who  does  not  pay  the  tax  imposed  on  lega- 
cies to  strangers  in  blood,  into  the  clerk's  office  as  required  by 
the  act,  Eev.  Code,  ch.  99,  sec.  8,  until  a  bill  has  been  filed 
against  him  on  behalf  of  the  State  must  pay  the  costs  of  the  suit,, 
although  he  may  have  made  the  payment  afterwaixls.  xittorney 
General  v.  Allen,  6  Jones,  Eq.,  144. 


COVENANT. 

1.  Where  one  sells  lands  ol  another,  setting  out  the  title  of 
the  latter,  and  covenanting  against  it,  no  estate  passes  by  the 
deed,  and  the  covenants  therefore  being  mere  personal  cove- 
nants, a  second  vendee  cannot  sue  on  them  at  law  in  his  own 
name.  A^esbit  v.  Brown,  1  Dev.,  Eq.,  30.  S.  P.  Nesbit  v.  3Iont- 
gamerifs  Exr.,  Tay.,  82,  (57.)     S.  C.  Conf  Kep.,  318,  (403.) 

2.  it  seems  that,  although  before  eviction  alter  a  judgment  in 
ejectment,  the  covenant  for  quiet  enjoyment  is  not  broken,  yet, 
if  the  tenant  of  the  vendee  acquires  a  new  title  after  such  judg- 
ment, it  will  amount  to  a  breach  of  that  covenant,  so  as  to  en- 
title the  vendee  to  bis  action.  Clapi^  v.  Coble,  1  Dev.  and  Bat., 
Eq.,  177. 

3.  A  party  taking  under  a  deed  is  bound  to  do  w^hat  m  the 
deed  is  required  of  him— but  if  the  deed  be  not  executed  by  him, 
it  is  not  an  obligation  under  his  seal,  and  an  action  of  covenant 
will  not  lie  against  him  for  a  breach  ef  it.  Benbury  v.  Benbury, 
i  Dev.  and  Bat.  Eq.,  235. 

4.  Where  a  testator  gave  all  his  estate,  both  real  and  personal, 
to  his  wife  tor  her  life,  and  afterwards  to  his  son  and  two  mar- 
ried daughters,  and  to  the  survivors  or  survivor  of  them,  in  case 
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either  of  them  should  die  in  the  hfetime  of  his  widow,  without 
children,  but  to  his  or  her  children,  if  he  or  she  should  die, 
leaving  children  to  survive  his  widow;  and  after  the  death  of 
the  testator,  certain  lots,  belonging  to  liis  estate,  in  the  city  of 
New  York,  were  dimniished  in  value  by  the  widening  ot  the 
streets  in  that  city;  whereupon  assessments  Avere  made  upon 
certain  other  city  property  to  repair  the  injury  so  sustained  by 
said  lots,  and  the  money  so  assessed  was  paid  into  the  treasury  of 
the  corporation  for  the  use  of  the  owners  of  the  lots;  and  af- 
terwards, the  widow  of  the  testator,  his  son,  and  the  husbands 
of  his  daughters,  made  the  following  agreement  under  their  re- 
spective seals,  in  relation  to  the  said  assessments,  to  wit:  the 
widow  agreed  to  "  relinquish  to  the  other  parties  all  her  right 
and  interest  in  said  money,  so  that  it  might  be  received  by  the 
other  parties,  thus:'"  the  son  one  third,  and  the  husbands  for 
themselves  and  their  wives  each  one-third:  and  after  a  similar 
covenant  on  the  part  of  the  son,  each  of  the  husbands  cove- 
nanted respectively  "  with  the  other  parties  [for  tJie  use  of  his 
wife  or  of  any  other  person  or  persons  who  may  hereafter  be- 
come entitled  to  the  money  received  by  him,]  that  upon  the 
happening  of  any  contingency  whatsoever,  that  vests  a  right  to 
receive  said  money  by  him  received  from  the  estate  of  the  tes- 
tator, he  Avill  repay  the  same  or  cause  it  to  be  done,  but  without 
interest,  until  the  contingency  happens;"  and  it  was  stated  to 
be  "  the  true  agreement  of  the  parties,  that  the  widow  surren- 
dered her  interest  in  said  money,  without  prejudice  to  the  rights 
and  interests  of  all  the  persons;"  and  that  the  covenants  should 
be  "  construed  for  the  benefit  of  the  wives,  unless  they  clioose 
to  execute  a  release  in  due  form  of  law  to  discharge  their  right 
under  this  deed:"  It  was  held,  that  upon  the  death  of  one  of  tlie 
husbands,  insolvent,  it  was  unnecessary  to  decide  whether  the 
share  of  the  said  money,  which,  under  his  directions,  had  been 
placed  to  his  credit  in  bank,  was  real  estate  under  the  law  of 
NcAV  York,  and  therefore  his  widow  and  children  entitled  to  it 
as  such,  for  that,  if  considered  as  personal  estate,  his  widoAv  and 
children  were  entitled  to  it  under  his  covenant  in  the  agreement, 
and  were  his  specialty  creditors  to  that  amount,  and  that  the 
other  husband,  who  was  his  executor,  should  retain  the  assets 
of  his  testator  to  the  amount  of  tlicir  claim  against  the  other 
specialty  creditors.  Daves  v.  ITai/wood,  2  Dev.  and  Bat.  Eq.,  313. 
5.  Where  A  covenanted  to  deliver  to  B  a  quantity  of  corn, 
and  B,  in  consideration  thereof,  by  a  sepai'ate  covenant  executed 
at  the  same  time,  contracted  to  deliver  to  A  a  quantity  of  bacon, 
and  A  having  failed  to  perform  his  covenant  sued  B  at  law  upon 
his  [B's]  covenant  ;  Md,  t'hat  the  two  covenants  grooving  out  of 
the  same  contract,  and  executed  at  the  same  time,  are  to  be 
taken  together,  and  regarded  as  one  instrument;  and  B,  not  be- 
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iiig  able  to  defend  himself  at  law,  was  entitled  to  relief  against 
his  covenant  in  equity.     Kimi  v.  Lindsay,  3  Ired.  Eq.,  77. 

6.  Held  further,  that  one  who  liad  purchased  B's  covenant,  and 
taken  an  assignment  of  it  from  A,  without  notice  of  B"s  equita- 
ble defence,  Avas  still  bound  by  the  same  equities  to  which  A 
was  subject.     Ibid. 


CREDITOHS. 

1.  The  Avhole  estate  of  a  deceased  debtor  being  liable  to  cred- 
itors, if,  owing  to  the  removal  of  one  or  more  of  the  legatees 
from  the  State,  or  any  other  cause,  the  estate  of  the  testator  in 
his  or  their  hands  cannot  be  reached  by  the  creditor  here,  the 
other  legatees  within  the  reach  of  tlie  process  of  the  court  are 
liable  to  the  creditor  for  his  whole  debt,  if  their  legacies  amount 
to  so  much;  and  if  one  legatee  pay  more  of  the  testators  debts, 
than  another,  it  is  a  question  of  contribution  betAveen  him  and 
the  other  legatees.      Young  v.  IVeldon,  1  ]\lurph.,  17(3. 

2.  A  creditor  cannot  file  a  bill  against  his  debtor  and  another 
to  whom  lie  alleged  tlie  debtor  had  conveyed  property  in  order 
to  defraud  him,  praying  for  a  disco\'ery,  account  and  satisfaction, 
before  he  has  reduced  his  debt  to  judgment  and  actually  issued 
execution.     Bamhant  v.  Mayfield,  1  Hawks,  85. 

3.  A  mere  creditor,  who  has  not  obtained  a  lien  by  judgment, 
has  no  right  to  ask  the  aid  of  a  court  of  equity  to  folloAv  the 
property  of  his  debtor.  Donaldson  y.  Banh  of  Cape  Fear,  1  Dca^, 
Eq.,  103. 

4.  Where  there  are  tAVo  creditors,  one  of  Avhom  can  obtain  sat- 
isfaction only  from  the  A'isible  property  of  the  debtor,  and  the 
other  can  subject  not  only  that,  but  a  special  fund  created  for 
his  indemnity,  although  a  court  of  equity  Avill  conq^el  the  latter 
to  resort  to  the  special  fund,  or  Avill  subrogate  the  first  to  his 
right  to  that  fund,  yet  the  first  creditor  must  demand  this,  before 
the  latter  has  received  satisfaction  from  the  Ansible  property.  If 
he  waits,  he  has  no  equity  against  a  third  creditor,  A\ho  obtains 
an  assignment  of  the  special  fund.  Williams  v,  Washington,  1 
DeA^,  Eq.,  137. 

5.  Where  tAvo  creditors  obtained  judgment  against  tlieir  com- 
mon deljtor  at  the  same  time,  and  the  clerk  Avrongfully  issued 
an  execution  to  one  of  them,  Avhereliy  he  obtained  a  priority,  in 
the  absence  of  a  fraudident  combination  l)ctwcen  the  clerk  and 
the  creditor  thus  preferred  a  court  of  equity  will  not  deprive  the 
latter  of  the  advantage  he  has  thus  gained.  Bank  of  Neicbern 
V.  Jones,  2  Dev.,  Eq.,  284. 
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6.  An  agreement  between  two  creditors,  to  refer  tlie  decision 
d'  their  riglits  to  a  court,  will,  in  equity,  prevent  either  of  them, 
from  acquiring  a  priority,  pending  the  reference.     Ibid. 

7.  If  a  debtor  can,  at  law,  give  one  creditor  a  priority,  a  court 
of  equity  will  not  restrain  him  from  doing  so;  because  the  far- 
vored  creditor  gets  nothing  but  what  he  has  a  riglit  to  receive. 
Ibid. 

8.  Where  two  creditors  are  equally  entitled  to  executions  and 
the  clerk  refuses  to  issue  in  favorof  one  of  them,  his  only  remedy 
is  against  the  clerk  for  a  breach  of  his  ofScial  duty.     I  bid. 

9.  And  the  measure  of  his  damages  is  the  actual  loss  sustained 
by  his  misconduct,  without  reference  to  his  motives.     Ibid. 

10.  Between  creditors  whose  equities  are  equal,  he  who  has 
the  legal  title  prevails.  But  where  he,  who  has  the  legal  title, 
had  notice  at  the  time  he  obtained  it  of  an  equity  in  the  other, 
he  is  postponed.  As  where  a  note  was  endorsed  to  A  by  B  as  a 
security,  and  A  made  advances  to  B,  some  before,  and  some  after 
he  had  notice  that  the  maker  had  an  equitable  set  oif  to  the  note, 
it  was  held  as  a  security  to  A  only  for  advances  made  before  no- 

'tice.     Kerr  V.  Coioen,  2  Dev.,  Eq.,  356. 

11.  A  donee  cannot  resist  a  bill  to  set  up  a  prior  voluntary 
deed  of  the  donor,  upon  the  ground  that  he  is  a  creditor  of  tiie 
donor  but  must  assert  his  right  as  creditor  in  a  suit  at  his  in- 
stance.    Tate  V.  Tate,  1  Dev.  and  Bat.  Eq.,  22. 

12.  hi  equity,  satisfaction  of  a  debt  is  never  enforced,  until  it 
has  been  established  at  law.  ^'tate  Bank  v.  Knox,  1  Dev.  and 
Bat.  Eq.,  50. 

13.  A  creditor,  who,  by  a  misrepresentation,  induces  another 
person  to  execute  a  bond  as  surety  for  his  debt,  will  not  be  per- 
mitted in  equity,  to  subject  the  latter  to  its  payment.  Bird  v. 
Chajfin,  1  Dev.  and  Bat.  Eq.,  55. 

14.  Matters  of  an  equitable  defence  against  a  judgment  at 
law  cannot  be  set  up,  to  prevent  the  removal  of  an  incumbrance, 
operating  as  an  impediment  to  the  satisfaction  of  it,  but  must  be 
urged  bv  a  bill  seeking  relief  against  it.  Stainbach  v.  Geddy,  1 
Dev.  and  Bat.  Eq.,  479. 

15.  A  plaintiff,  who  seeks  the  aid  of  a  court  of  equity  to  ob- 
tain satisfliction  of  his  judgment  at  law,  ought  notonly  to  eslablish 
liis  debts  there,  but  sue  out  execution.  Clarh  v.  Banner,  1  Dev. 
and  Bat.  Eq.,  G08.     Bethell  v.  Wilson,  1  Dev.  and  Bat.  Eq.,  GIO. 

l(i.  A  creditor  cannot,  in  a  bill  against  an  executor  for  an  ac- 
count in  his  own  name  and  for  his  oivn  benefit,  make  another 
creditor  a  party  defendant,  and  compel  him  to  desist  from  pros- 
ecuting his  suit  at  law  against  the  executor.  Simmons  v.  WJiit- 
aJcer,  2  Ired.  Eq.,  129. 

17.  Such  a  bill  may  be  filed  by  any  creditor  in  behalf  of  him- 
self and  nil  or  the  red  of  the  creditors,  against  an  executor  for 
an  account  of  assets;  and  after  such  account  is  decreed,  any  one 
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of  the  creditors,  on  petition,  or  on  motion  on  affidavit,  may  ob- 
tain an  injunction  against  any  one  or  more  of  the  creditors,  at- 
tempting to  proceed  against  the  execntor  at  law.  All  the  creditors 
(on  such  a  bill)  may  l)e  compelled  to  come  in  and  prove  their  debts 
before  the  u:aster,  and  the  assets  "will  be  paid  in  a  course  of 
legal  administration.     Ibid. 

'  18,  A  creditor,  who  has  obtained  a.  judgment  at  law  in  an- 
other state,  cannot  receive  the  extraordinary  aid  of  a  court  of 
equity  in  this  state  tO'  enforce  such  judgment.  For  courts  of 
eipiity  in  this  state  will  only  lend  their  assistance  in  enforcing 
the  satisfaction,  of  judgments  at  law,  obtained  in  their  own  state. 
McLure  v.  BencivA,  2  I  red.  Eq.,  513. 

11).  Certain  property  was  devised  by  a  father  to  a  trustee  in 
trust  to  apply  the  proceeds  to  the  maintenance  of  his  son,  and 
with  a  2'>^'oviso  that  no  part  of  the  property  f-hould  be  subject  to 
the  debts  of  his  son;  aud  it  was  held  that  this  proviso  was  in- 
operative, and  the  creditors  of  the  son  had  a  right  to  have  their 
claims  paid  out  of  the  property.  Mthane  v.  3Jebane,  4  Ired.  Eq., 
131. 

20.  By  the  use  of  no  terms  or  art  can  property  be  given  to  a 
man,  or  to  another  fur  him,  so  that  he  may  continue  to  enjoy  it, 
©r  derive  any  benefit  from  it,  as  the  interest,  or  his  maintenance 
thereout  or  the  Hke,  and  at  the  same  time  defy  his  creditors  and 
deny  them  satisfaction  thereout.     Ibid. 

21.  The  oUily  manner  in  whicli  creditoi's.  can  be^  e-xoluded  i& 
to  exclude  the  debtor  also  from  all  benefit  from,  or  interest  in,, 
the  property,  by  such  a  limitation  upoa-,  the  contingency  of  his 
bankruptcy  or  insolvency,  as  will  determine  his  interest  and 
make  it  go  to  some  other  person.     Ibid. 

2.2.  Where  a  creditor  seeks  to  sidiject  to  the  satisfaction  of  his 
debt  an  equitable  interest  of  his  debtor,  the  assignment  of  such 
interest  before  the  filing  of  the  bill,  bona  fide  and  for  a  valuable 
eonsideration,.  will  bar  the  creditor.  Frost  v.  Reynolds,  4  Ired., 
Eq.,  494. 

23.  Before  a  creditor  can  resort  to  a  court  of  equity  for  relief 
against  the  equitable  interest  of  his  d'  btor  not  subject  to  his  ex- 
ecution at  law,  he  must  show  a  judguac^t  at  law,  ixf.  fa.  and  a 
TQinrn  o'i  nulla  bona.     Ibid. 

24.  A  creditor  cannot  have  relief  upon  the  mere  ground  that 
he  had  by  mistake  bought  property  at  an  execution  sale  and 
discovered  afterwards  that  the  estate  of  the  debtor  did  not  pass 
by  such  sal?.  He  must  first  establish  his  claim  at  law  under  the 
act  of  1807.     (See  Rev.  Code,  ch.  45,  sec.  27.;     Hid. 

'20.  A  judgment  creditor  must  show  that  he  cannot  have  sat- 
isfaction l)y  execution  at  law,  before  he  can  call  in  the  aid  ol  a 
court  of  equity  to  subject  an  equitable  interest  of  the  debtor. 
Kirkpnfrick  v.  Means,  5  Ired.,  Eq.,  220. 

26.  Where  an  execution  had  been  returned  milla  bona,  and 
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aftemvards  the  debtor  became  entitled,  by  the  death  of  a  relation, 
to  a  distributive  share  of  certain  personal  property,  which  re* 
niained  in  the  hands  of  tiie  adininintrator^  and  to  a  portion  of  the 
lantls  of  the  deceased,  it  loas  held  tliat  the  creditor  could  not  sub- 
ject the  equitable  interest  in  the  hands  of  the  administrator, 
until  he  had  first  endeavored  by  an  execution  at  la\v  to  obtain 
satisfaction  out  of  the  lands  descended  to  the  debtor.     Ibid. 

21.  The  creditor  ot  a  non-resident  debtor^  who  is  broug-ht  in 
by  pubhcation,  cannot  have  a  decree  for  the  satisfaction  of  his 
claim  out  of  debts  due  by  persons  in  this  state  to  such  non-resi- 
dent debtor.  Lojan  v.  Simmons,  (>  Tred-,  Eq.,  lyO.  (A  creditor 
may  now  Jiave  rehef  in  such  cases  by  an  attachment  in  equity 
under  the  Eev,  Code,  ch.  70,  sees.  20  to  26  inclusive.) 

'1^.  A  court  of  equity  never  interteres  in  behalf  of  a  mere  legal 
demand,  until  the  creditor  has  tried  the  leg-al  remedies  and  found 
t!iem  ineiiectual,      Wlieehr  v.  Taylor,  B  Ired.  Eq.,  225. 

2li.  Equity  never  interferes  to  aid  one  creditor  against  another 
(HI  the  ground  ot  mistake.     Kiiu/ht  v.  Biinn,  7  Ired.  Eq.,  77. 

00.  Where  a  creditor  has  a  liun  upon  a  life  estate,  either  in 
slaves  or  monej^  held  by  a  trustee  in  trust  for  the  debtoi',  the 
court  may  order  a  sale  of  such  life  interest  in  satisfaction  of  the 
claim.     Forbes  y.  Smith,  8  Ired.  Eq.,  30. 

01.  Where  a  deed  of  trust  is  given  to  secure  two  separate 
creditors,  not  being  co-sureties,  one  who  receives  part  payment 
of  what  is  due  to  him  is  ncjt  bound  to  carry  that  into  the  trust 
accomit,  unless,  after  deducting  that  payment,  the  trust  pro- 
perty is  more  than  sufficient  to  satisfy  his  debt.  Iivjraui  v. 
Kirkpatrlcli\  8  Ired.  Eq.,  (^'2. 

32.  A  creditor,  having  sued  his  deceased  debtor's  administra- 
tor, obtained  judgment  tor  so  much  of  his  debt  as  the  jury  found 
covei'ed  the  assets;  and  for  the  remainder  judgment  was  entered 
for  the  defendant.  Thereupon,  a  bill  was  filed  to  recover  this 
balance  from  certain  persons  alleged  to  be  fraudulent  donees  of 
the  debtor;  it  ivo.s  held,  1st,  that  the  bill  could  not  be  sustained, 
because  the  creditor  liad,  hj  his  own  allegations,  a  plain  remedy 
ut  law  against  the  defendants,  as  executors  de  son  tort;  2d,  that 
admitting  the  creditor's  rigJit  to  come  into  equity  for  discovery 
or  for  an  account,  or  for  the  purpose  of  following  the  fund,  still 
his  bill  must  be  framed  according  to  the  course  of  the  court, 
making  the  personal  representatives  of  the  debtor  a  party  in 
t!  at  character,  stating  that  the  debtor  left  no  real  estate,  and 
showing  that  the  alleged  debts  had  been  establishecL  by  a  judg- 
ment at  law;  3diy,  that  the  judgment  in  question,  being  in  favor 
of  the  administrator,  was  not  a  judgment  of  the  charactt-r  re- 
(juired.     Bridgers  v.  IJoye,  Busb.  Eq.,  170. 

33.  Where  a  bill  alleged  th.it  the  plaintiff,  a  creditor  of  A, 
had  succeeded  in  an  action  of  ejectment  against  him,  and  there 
"was  a  collusion  between  A  and  V>,  (who  claimed  the  land  under 
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*leeds  from  A,  void  against^creditors)  by  which  the  plaintiff  was 
to  be  kept  out  of  possession  of  the  land ;  it  was  held  that  the  general 
charge  of  combination,  collnsion  and  fraud,  cannot,  of  itself, 
give  tlie  plaintiff  any  ground  to  stand  upon  in  a  court  of  equity : 
and  that  if  B's  claim  to  the  land  was  under  a  deed  fraudulent 
against  the  plaintiff"  as  a  creditor  of  A,  the  remedy  of  the  plain- 
tiff'was  by  a  suit  at  law;  for  although  courts  of  equity  will 
pass  upon  questions  of  fraud  of  that  character,  when  prosecuted 
collaterally  in  a  suit  properly  constituted,  they  will  not  do  so  as 
a  matter  of  distinct  and  independent  jurisdiction,  iniconnected 
Avith  any  other  equitable  ingredient.  Lijerly  v.  Wheeler,  Bush. 
Eq.,  2(j7. 

34.  The  rule  that  a  creditor  must  establish  his  judgment  at 
law  before  he  can  come  into  equity,  is  confined  to  cases  where 
he  seeks  the  aid  of  the  court  of  equity  in  the  collection  of  his 
debt,  on  the  groimd  of  imposing  on  an  equitable  interest  the 
liability  which  would  attach  at  law  on  a  corresponding  interest. 
It  does  not  apply  to  the  case  where  a  surety  has  paid  money  for 
liis  jirincipal,  and  seeks  to  enjoin  an  execution  on  a  judgment 
against  him  in  favor  of  such  principal,  the  latter  being  out  of 
the  State  and  insolvent.  In  such  a  case  the  surety  is  entitled  to 
relief,  though  he  did  not  pay  the  money  until  after  the  suit 
against  him  had  been  commenced,  and  therefore  could  not  have 
pleaded  it  at  law  as  a  set  off.    BrHtoin  v.  Qniett.  1  Jones  Eq.,  o2(S. 

35.  Where  a  debtor  executed  a  deed  to  his  creditor  for  a  slave 
named  C.  in  satisfaction  of  a  pre viousW  existing  debt,  such  cred- 
itor caimot,  on  the  allegation  that  another  slave  named  J.  was 
meant,  and  that  the  wrong  name  was  inserted  either  by  the  fraud 
of  the  debtor,  or  by  mistake,  have  the  aid  of  equity  to  set  aside 
a  subsequent  deed  conveying  the  slave  J.  in  trust  to  secure  howi, 
^V?f?  debts  without  notice  of  the  fraud  or  mistake,  in  order  that 
the  first  deed  may  be  reformed  so  as  to  include  the  slave  J.  Smith 
V.  Turrerdiiie,  2  Jones  Eq.,  253. 

3(>.  Equity  never  inter. eres  to  aid  one  creditor  against  another 
on  the  ground  of  mistake.     Ibid. 

37.  Where  a  person,  being  insolvent,  placed  money  in  the 
hands  of  one  of  his  children,  with  the  view  to  assist  such  child 
and  benefit  himself,  and  thereby  to  defraud  his  creditors,  a  judg- 
ment creditor  is  entitled  to  follow  his  rdebtor's  money,  and  to 
have  his  debt  satisfied  out  of  a  tract  of  land  bought  Vvith  it. 
Brotvii  V.  Godscy,  2  Jones  Eq. ,  417. 

3S.  -V  creditor,  in  order  to  reach  property  which  lias  been 
fraudulently  conveyed,  must  take  hold  of  the  property  by  getting 
a  judgment  and  seizing  it  under  an  execution.  A  second  con- 
veyance to  such  creditor,  or  for  his  benefit,  by  the  fraudulent 
grantor,  will  give  no  lien  or  title  to  the  property.  Gn'inslay  v. 
Hooker.  3  Jones  Eq.,  4. 

39.   Where,  after  a  creditor  had  commenced  an  action,  and  be- 
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fore  he  could  get  a  judgment,  a  trustee  in  a  fraudulent  deed  of 
trust  sold  the  property,  and  put  it  out  of  the  reach  of  the  execu- 
tion which  afterwards  issued,  if  was  held  that  such  trustee  was 
liable  to  the  judgment  creditor  to  the  amount  of  the  property 
sold  by  him.     Ibid. 

40.  A  creditor,  who  takes  a  dividend  of  the  effects  of  a  bank- 
rupt, surrendered  to  the  assignee  under  a  petition  filed  by  the 
bankrupt,  is  not  thereby  estopped  from  collecting  the  remainder 
of  his  debt,  if  the  debtor  fail  to  obtain  a  certificate.  Hamlin  v. 
V.  Hamlin^  3  Jones,  Eq.,  191. 

41.  Where  property  is  conveyed  to  one  in  trust  to  hold  the 
same,  receive  the  profits  and  apply  them  to  the  benefit  of  a  son 
who  was  gTcatly  indebted,  the  creditors  may,  nevertheless,  reach 
it  in  a  court  of  equity.  BIcKimmon  v.  Itor/ers.  3  Jones,  Eq., 
200. 

42.  Where  a  debtor  purchased  a  note  on  his  creditor  from  a 
third  person,  with  the  declared  purpose  of  using  it  as  a  set  off 
against  his  own  note  but  without  any  agreement  with  his  cred- 
itor to  that  effect,  he  is  not  forbidden  in  equity  to  transfer  it  for 
the  indemnity  of  other  bona  fide  creditors,  although  such  debtor 
was  insolvent,  and  the  effect  of  the  transfer  would  be  to  cause 
such  creditor  to  lose  the  amount  of  his  note.  Carter  v.  Privatt, 
3  Jones,  Eq.,  345. 

43.  Where  an  insolvent  debtor  had  a  resulting  interest  in  a 
deed  of  trust,  it  ivas  held,  that  an  assignment  of  it  by  him,  after 
a  judgment  creditor  liad  commenced  a  suit  in  equit_y  to  subject 
such  resulting  trust  to  the  payment  of  his  debt,  must  be  post- 
poned to  the  debt  thus  sought  to  be  secured  by  the  sr.it.  ii/c- 
liary  v.  Fries,  4  Jones,  Eq.,  233. 

44.  When,  in  a  deed  in  trust,  a  discretion  is  given  to  the  trus- 
tee to  pay  any  debts  he  may  choose  aftci  discharging  certain 
specified  ones,  it  is  limited  and  controlled  by  a  judgment  cred-: 
tor  filing  a  bill  in  equity  to  subject  the  debtor's  resulting  inter- 
est to  the  payment  of  his  debt.     Ibid. 

45.  Except  as  to  the  small  allowances  which  t!:e  humanity  of 
the  law  allows  an  insolvent,  it  is  considered  as  an  inseparable 
incident  of  property,  legid  or  equitable,  that  it  should  be  liable  to 
creditors  for  the  debts  of  the  owner,  as  it  is  to  his  alienation. 
Houjh  V.  Cress,  4  Jones,  Eq.,  295. 

4(j.  A  bill  was  filed  by  a  creditor  to  subject  equitable  property 
to  the  payment  of  a  judgment  at  law,  in  which  it  was  alleged 
that  the  defendant  m<  the  judgment  was  insolvent;  that  he  had 
no  property  that  could  be  reached  by  an  execution  at  law,  and 
that  execution,  on  other  judgments  against  him,  had  been  re- 
turned nulla  bona.  It  vrihf  held,  on  a  demurrer  to  the  bill,  that  it 
was  not  necessary  to  show  that  an  execution  had  issued  on  the 
judgment  in  question,  and  had  been  returned  mdia  bjua.  Tahb 
V.  Williams,  4  Jones,  Eq.,  352. 
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47.  AA^bere  one  creditor  atterapte(^  to  take  a  specific  lien  on 
property  of  his  debtor,  wliicli,  from  a  mistake  of  the  draftsman, 
was  likely  to  fail,  it  was  held  that  in  eqnity  he  had  a  right  to 
have  the  mistake  corrected  as  against  the  general  creditors,  who 
had  neither  taken  nor  attempted  to  take  any  specific  lien  for 
their  debts.     Hiiffman  v.  Frii,  5  Jones,  Eq.,  415. 

48.  AVhere  a  bill  was  filed  by  a  judgment  creditor  against  a 
grantor  in  trust  and  his  trustee,  to  have  satisfaction  ont  of  the 
resulting  trust  of  the  grantor,  alleging  that  the  debtor  had  not 
a  legal  title  to  any  property  whatever,  and  that  the  interest 
sought  to  be  subjected  was  one  which  could  only  be  subjected 
in  a  court  of  equity,  it  was  held  not  to  be  necessary  to  state  that 
the  plaintiff  had  taken  ont  a/?,  fa.  on  his  judgment,  and  that  the 
same  was  returned  nulla  bona.  Rountree  v.  McKay,  6  Jones, 
Eq.,  87. 

See  (Fraud— Conveyances  fraudulent  as  to  creditors.)  (Heirs, 
7.)  (Idiots  and  Lunatics,  8-9-1G-19-20.)  (Insolvent  Delators.) 
(Jurisdiction — ^Yhen  and  how  equity  will  relieve,  34-35-81.) 
(Mortgage,  48-49-5Q.)     (Payment,  ll2-3-4-5-G.) 
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A  debt  contracted  before  the  depreciation  in  the  cniTcncy, 
wdiich  took  place  in  the  revolutionary  war,  might  have  been  dis- 
charged in  that  currency.  But,  if  not  paid  or  tendered  during 
that  period,  upon  the  subsequent  resumption  of  cash  payments, 
the  whole  sum  is  to  be  paid  without  reference  to  the  deprecia- 
tion.    McNair  v.  Bagland,  1  Dev.  Eq.,  516. 

2.  A  debt,  contracted  Avhile  the  currency  was  depreciated, 
upon  the  resumption  of  cash  payments,  must  be  discharged  ac- 
cording to  the  rate  of  the  depreciation  at  the  date  of  the  con- 
tract.    I  hid. 

3.  An  agent,  charged  with  the  collection  of  debts,  is  respon- 
-fiible  only  for  what  he  collects;  and  if  he  received  a  debt  in  the 
depreciated  currency,  upon  a  settlement  made  after  the  resump- 
tion of  cash  payments,  he  is  to  account  only  for  the  value  of  the 
currency  at  the  time  it  was  received.     Ibid. 

4.  And  where  a  collecting  partner  owed  a  debt  to  the  co-part- 
nership, contracted  before  the  revolutionar}'  war,  and  also  col- 
lected money  due  to  the  copartnership  during  the  depreciation 
of  the  currency,  upon  a  settlement  of  his  accounts,  allowance 
was  made  for  the  depreciation  upon  money  collected,  but  not 
upon  the  debt  due  from  himself     Ibid. 
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DECREE. 

See  (Pleading — Decree.) 


DEDICATION 


TO  THE 
PUBLIC. 


USE  OF  THE 


1.  Where  the  owner  of  land  sells  lots  along  a  space  held  out 
by  him  as  being  intended  for  a  street  or  public  square,  and  the 
purchasers  build  houses  and  make  improvements  along  or  about 
the  same,  relying  on  such  assurance,  there  is  an  immediate  dedi- 
cation of  such  space  to  the  public  use,  and  the  owner  will  be 
estopped  from  hindering  its  use  as  a  street  or  public  square. 
Rives  V.  Dudhj,  3  Jones,  Eq.,  126. 

2.  But  a  permission  by  the  owner  of  land  to  an  incorporated 
company,  to  build  a  toll-bridge  on  his  land  for  their  own  gain, 
does  not  come  within  the  principle  of  such  dedication  by  estop- 
pel.    Ibid. 


DEED. 


I.  Wlien  an  instniment  is  to  be  deemed 
a  deed,  and  its  construction. 
II.  Its   date,   execution,   delivery   and 
registratit/n. 


III,  When  a  deed  may  be  avoided. 

IV.  Lost  deeds. 
y.  Deeds  in  trust. 


r. 


AVHEN   AN     INSTRUMENT    IS     TO    BE     DEEMED     A     DEED,    AND   ITS      CON- 
STRUCTION. 


1.  Althoug-h  the  motive  assigned  for  the  execution  of  an  in- 
strument, to  wit,  the  desire  of  removing  strife  about  the  enjoy- 
ment of  the  property  after  the  death  of  the  maker,  the  disposi- 
tion attempted  of  property  that  might  be  acquired  thereafter, 
and  before  death,  and  the  injunction  on  trustees  named  therein, 
to  pay  death  bed  and  funei-al  expenses,  may  unequivocally  point 
to  the  death  of  the  maker,  as  a  perio<;l  after  which  some  at  least 
of  his  purposes  are  to  be  executed,  and  are  indications  of  the 
testamentary  character  of  the  instrument ;  yet  they  are  by  ngt 
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means  conclusive.  It  does  not  follow,  becanse  an  instrument  is 
to  produce  important  results  after  death,  that  therefore  it  must 
be  testamentary.  To  reader  it  so,  it  is  essentially  necessary  that 
it  should  be  made  to  depend  on  the  event  of  death  as  neceamry 
to  its  on-n  eon.vimmafion  And,  therefore,  if  the  instrument,  not- 
withstandinii,-  the  above  mentioned  indications  of  a  testainentary 
character,  be  m  form  a  deed;  if  it  do  not  use  a  word  of  gift  after 
death— of  devise — or  ot  bequest;  if  it  injport  a  present  disposi- 
tion of  propert}'  to  the  persons  therein  named  as  trustees,  "  with 
power"  to  then)  "  to  sell  and  dispose  of  said  ^'stale,  bring-  ac- 
tions. &c.,  and  generally  to  do  every  thing  in  the  premises  that" 
the  maker  "  could  have  done  before  the  granting"  thereof;  and 
if  the  maker  reserve  his  "  own  life  rent  in  the  prem.ises,  and 
power  to  alter,  innovate  or  revoke  these  presents,  in  Avhole  or  in 
part,  at  any  time  hereafter,"  it  will  be  held  to  be  a  deed,  and  nt-t 
a  will  or  testament.  Tho/upson  v.  JllclJonahl.  2  Dev.  and  Bat. 
Eq.,  4(53. 
.  2.  Although  it  does  not  n^ecessarily  follow,  that,  if  an  instru- 
ment be  not  testamentary,  it  must  have  eftect  as  a  deed,  and 
although  a  declaration  by  the  court,  that  it  cannot  operate  as  a 
deed,  may  consist  with  the  established  fact  of  the  makt-r's  intes- 
tacy, nevertheless  this  fact  is  one,  which  should  render  the  court 
cautious  in  giving  the  instrument  a  construction  that  must  ren- 
der it  nugatory;  for  it  is  the  duty  of  courts  to  be  benignant  in 
the  interpretation  of  solemn  and  deHberate  acts,  so  that  they  may 
avail-  if  possible,  rather  than  perish  altogether.     Ibuh 

3.  There  is  always  diflicidty  in  the  court  of  any  country  un- 
dertalving  to  fix  the  construction  of  an  instrument  made  in  a 
foreign  land,  with  the  laws  of  which  it  is  not  familiar.  The 
only  mode  of  encountering  that  difticulty,  wliere  there  is  not  an 
allegation,  established  l>y  proof,  that  the  instrument  has  a  tech- 
nical meaning  different  from  that  which  its  words  import  in  fheh' 
ordinfirij  sexse,  is  to  understand  the  instrument  according  to  its 
obvious  import.     IJnd. 

4.  The  word  "  children "  per  se  imports  in  law  legitimate 
children,  and  none  but  legitimate  children  can  be  understoorl  as 
embraced  in  an  instrument  providing  frir  "  childre]i,  "  unless  it 
manifesth"  appears  that  natural  children  were  thereby  intended. 
Nor  is  the  legal  import  of  the  term  '•  children  "  at  all  altered 
by  the  acts  of  assend)ly,  which  permit,  where  a  woman  dies  in- 
testate and  without  legitimate  children,  those  commonly  called 
illegitimate  or  natural  children  to  succeed  to  tlie  property  of 
their  mother.  Ihid.  (See  Rev.  Code,  ch.  38,  Kule  10,  and  ch. 
64,  sec.  5.) 

5.  A,  by  deed,  conveyed  all  his  property  to  a'trustee,  and,  af- 
ter prescrilnng  certain  trusts  to  be  executed,  directs  that,  after 
his  doath,  the  trustee  shall  convey  all  that  might  remain  of  said 
property  "in  ecpial  proportion  to  my  wife.  N.  B.,  and  such  child 
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or  children  as  may  be  living'  at  tire  death  of"  the  said  bargainor. 
A  had  at  that  time  one  child,  which  soon  after  died,  and  at  his 
death  A  left  his  widow,  but  no  child  surviving.  Held  that  on 
the  death  of  A  his  widow  was  entitled  to  all  the  property  re- 
maining.    Blount  V.  Blount,  2  Ired.  Eq.,  192. 

6.  A  makes  a  deed  in  trust  to  satify  his  creditors  The  deed 
recites  that  A  owed  several  debts,  which  are  specified  by  the 
names  of  the  creditors  and  his  sureties.  It  states,  too,  that  "he 
is  indebted  also  to  other  persons  whom  he  cannot  now  specify," 
and  further  recites  that  "  Ire  is  desirous  of  saving  harmless  tiie 
above  named  sureties,  and  paying  all  his  just  debts,  as  well  oth- 
ers as  those  named  above,  and  of  providing  for  his  Avife,  &e." 
He  then  conveys  his  property  in  trust,  that  out  of  the  same  the 
debts  above  named  shall  be  first  paid,  and  the  sureties  should 
be  saved  harmless,  and  the  remainder,  &c.  shall  be  applied  to 
the  sole  use  and  benefit  of  his  wife — lield,  that,  under  the  direc- 
tions of  this  deed,  all  the  creditors,  as  well  those  particularly 
named,  as  those  not  named,  came  in  equally.  Malcolm  v.  Pikv 
nell,  3  Ired.  Eq,  86. 

7.  A  deed  in  trust  was  made  for  the  purpose  of  securing  or 
satisfying  a  number  of  debts — among  others,  one  del)t  is  de- 
scribed as  being  a  del  jt  due  "to  Lucy  F.  Jinkins  for  cdxmt  the 
sum.  of  $1000,  on  account  of  the  guardianship  of  John  Blachiall 

for  the  said  Lncif  F.  Jinldns,'"  It  appeared  afterwards,  upon  the 
settlement  of  the  guardian  accounts,  tliat  the  sum  actually  due 
to  Lucy  E.  Jinkius,  at  the  time  of  the  execution  of  the  deed, 
was  $1,481.^9  cents — held,  that  the  whole  of  this  amount  was 
secured  by  the  deed,  and  not  merely  the  sum  of  $1,000.  Cana:- 
do.y  v.  Paschdll,  3  Ired.  Eq.,  178. 

8.  If  there  be  two  clauses  in  a  deed  repugnant  or  contradic- 
tory to  each  other,  the  former  shall  stand  and  the  latter  be  re- 
jected.     Wheeler  v.   IJ'h'eJer,  4  Ired.  Eq.,  210. 

9.  One  conveyed  to  his  grandchildren  a  number  of  articles  of 
small  value,  such  as  "old  iron,  an  old  horse,  two  or  three  hogs, 
linen,  wheel,"  &c.,  and  others,  specifically  enumerating  and  de- 
scribing them,  and  this  deed  adds,  "and  all  and  every  article  of 
property  which  I  own,  whether  enumerated  or  mentioned,  is 
herein  conveyed."  Jt  was  held  that  none  of  the  slaves  whi(;h 
the  grantor  owned  passed  by  the  deed.  Williams  v.  Averd,  5 
Ired.  Eq.,  47. 

10.  To  give  a  deed  any  sensible  operation,  it  must  describe 
the  subject  matter  of  the  conveyance,  so  as  to  denote  upon  the 
-instruQient,  Avliat  it  is  in  particular,  or  by  a  reference  to  some- 
thing else,  which  will  render  it  certain.  The  want  of  such  a 
description  or  reference  in  a  deed  is  a  defect,  which  renders  it 
totally  inoperative.     Kea  v.  Robeson.  5  Ired.  Eq.,  373. 

11.  In  construing  a  deed,  Avords  may  be  transposed,  if  neces- 
■^ary,  to  give  it  efficacy,     But  this  cannot  be   done,  unless  there 
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ivS  something  in  the  instrument,  which  shows  that  reading  the 
deed  as  it  is  will  defeat  the  intention,  and  that  by  transposing 
words  or  sentences,  or  leaving  out  parts,  the  deed  will  be  ren- 
dered effectual  in  the  manner  intended  by  the  parties^  though 
badly  expressed.     Ihicl. 

12.  A  provision  relative  to  one  subject  cannot  be  torn  from 
that  subject  and  applied  to  another,  in  or  order  to  give  a  ditier- 
eut  meaning  to  the  instrument.     Ibid. 

13.  Tlie'^law  requires  Jio  particular  words,  whereby  a  slave  is 
to  be  conveyed  in  a  bill  of  sale.  If  the  words  clearly  evidence 
-a  sale,  it  is  sufficient.     Refipass  v.  Lanier,  8  Ired.  Eq.,  281. 

14.  A,  by  deed,  conveyed  a  slave  to  J  and  E;  "and  in  case 
the  said  J  "and  E  both  die  without  leaving  any  child  or  children, 
then,  and  in  that  case,  to  go  to  C."  These  expressions  create 
.110  cross  remainders  between  J  and  E,  but  the  estate  is  a  vested 
interest  in  each,  subject  to  be  defeated,  only  upon  the  contin- 
gency of  both  dying  without  children.     Ibid. 

lb.  A,  by  deed,  bargained  and  sold  to  B,  as  follows:  "all  of 
my  legacy  now  due  and  coming  to  me  from  my  father  J.  C's  es- 
tate, viz :  one-fifth  part  of  all  the  negroes,  to  wit,  Sam,  Bob,  Edy 
and  Ellick,  and  all  the  increase,  if  there  should  be  any,  and  all 
personal  estate  that  is  now  due,  owing  or  coming  to  me  from 
said  estate,  or  in  anywise  appertaining  thereunto,  or,  as  the  case 
may  be,  of  the  legacy  that  may  fall  to  me."  J.  C,  by  his  will, 
had  left  Edy  to  E'C.'and,  at  the  time  the  above  deed  wa.s  made, 
A  was  entitled  to  a  distributive  share  of  Edy  and  her  child  El- 
lick, as  being  part  of  the  estate  of  E.  C;  it  was  held  that  the 
words  of  the  deed  were  broad  enough  to  transfer  A's  title  to 
Edy  and  her  child  Ellick,  no  matter  how  the  title  was  derived. 
Kendall  v.  Stoker,  Busb.  Eq.,  207. 

16.  V/here  land  descended  from  A  to  his  daughtei'  B,  and 
from  her  to  her  uncle  C,  who  took  an  estate  in  reversion,  sub- 
ject to  the  dower  of  the  mother  of  B,  and  C  afterwards  executed 
a  deed  conveying  all  his  interest  in  his  brother  A's  estate,  it  was 
held  that  it  did  not  convey  the  interest  in  the  land  derived  by  C 
from  iiis  neice  B.     Allen  v.  Allen,  2  Jones  Eq.,  235. 

17.  The  words  "so  much  of  my  land  lying,  &c.,  as  will  con- 
veniently carry  water  to  a  saw-mill,  so  as  to  be  to  his  profit  and 
advantage,"  contained  in  a  deed  of  conveyance,  convey  no  in- 
terest in  the  soil,  but  an  easement  or  privilege  to  have  sites  for 
a  mill-dam  and  race,  and  to  pond  water  back,  Avith  the  right  of 
ingress  and  regress  to  repair,  &c.  Alerriman  v.  Itassdl,  2  Jones 
Eq.,  470. 

18.  By  such  a  conveyance,  though  words  of  inheritance  be 
wanting,  the  grantee,  by  construction,  takes  a  determinable  fee, 
so  long  ciS  he,  his  heirs  and  assigns  may  wish  to  keep  and  work 
the  mill.     Ibid. 

19.  Where  there  is  a  provision  in  a  deed  of  trust  that  certain 
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specified  debts  are  to  be  paid,  and  a  further  provision  that  the 
debts  sliall  be  paid  as  they  fall  due,  anel  some  of  the  enumerated 
debts  are  due  at  the  time  of  making  the  deed  of  trust,  these 
latter  are  to  be  paid.     3IiUer  v.  Cherry,  3  Jones  Eq.,  24. 

20.  Where,  in  such  a  case,  a  debt  is  truly  described  in  the  deed 
in  every  essential  ]:)articular,  except  its  date,  it  will  be  permitted 
to  come  in.  and  "will  he  considered  as  running-  to  maturity  from 
its  true  date,  and  not  from  the  mistaken  one  given  in  the  deed 
of  trust.    Ibid. 

21.  Where  there  are  contradictory  descriptions  given  of  a 
thing  in  a  deed,  that  description  ought  to  be  adopted,  which,  in 
its  nature,  is  least  liable  to  error.     Ibid. 

22.  A  AVoman,  in  coiitemplation  of  marriage,  conveyed  her 
land  and  slaves  in  trust  for  her  sole  and  separate  use,  with  power 
to  dispose  of  the  same  by  will  or  deed,  and  in  defliult  of  such 
disposition,  then  to  her  issue,  and  in  default  of  issue,  then  to  her 
"heirs  at  law  and  distributees,"  and  then  died  without  issue  and 
without  having  made  any  disposition  of  her  property  under  tlie 
power;  it  tvas  held  that  the  husband  took  the  slaves  under  the 
above  limitation,  in  preference  to  her  next  of  kin.  Boyd  v. 
Smcdl,  3  Jones  Eq.,  39. 

23.  The  word  "  distributees  "  in  a  deed  is  a  Avord  of  limitation 
and  not  a  word  of  purchase,  and  in  its  use  with  reference  to  the 
statute  of  distributions,  the  rule  in  Shelly 's  case  has  a  like  ope- 
ration with  respect  to  personalty,  as  the  word  "  heirs  "  has  at 
common  law  with  respect  to  land.     Ibid. 

24.  A  debt  described  in  a  deed  of  trust  as  to  its  amount,  as  to 
the  time  of  its  fidling  due,  as  to  the  object  for  which  it  was 
created,  as  to  names  of  the  makers  of  the  note,  and  as  to  the 
corporation  for  Avliom  the  debt  was  contracted,  shall  not  be  re*- 
jected  because  of  a  variance  in  the  description  of  the  name  of  the 
payee  from  the  true  name.      Gardner  v.  Pil^e,  3.  Jones  Eq.,  306. 

25.  A  deed  made  in  1835,  conveying  a  slave  to  a  man  and  his 
wife  "  during  their  joint  life  time  and  no  longer,"  passes  the 
interest  in  the  slaves,  because  it  was  so  at  the  common  law,  and 
the  act  of  1823,  (1  Rev^  Stat.,  ch.  39,  sec.  2"2,)  did  not  extend  to 
the  case,  as  the  remainder  over  was  not  limited  by  the  deed. 
Neiuell  V.  Taylor,  3  Jones  Eq.,  374.  (The  Eev.  Code,  ch.  37,  sec. 
21,  varies  the  law,  and  would  require  a  difterent  construction  of 
similar  terms  in  a  deed  made  since  it  went  into  operation.) 

2G.  The  fact,  that  it  is  unusual  for  a  man  to  make  a  deed  in 
trust  for  the  benefit  of  a  child  which  his  wife  may  have  by  an- 
other husband,  Avill  not,  of  itself,  justify  a  court  in  excluding  such 
child,  when  the  words  plainly  include  him.  Evans  v.  Kiing,  3 
Jones  Eq.,  387. 

27.  The  declaration  of  an  executed  trust  in  a  deed  for  land 
will  have  exactly  the  same  construction  as  li  it  had  bee-n  a  con- 
veyance of  the  legal  estate ;  such  a  declaration  of  trust,  there- 
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fore,  as  does  not  contain  -words  ol  inheritance,  will  pass  only  an 
estate  for  life.     Ihid. 

28.  A  limitation  of  slaves  or  other  chattels  in  a  bequest,  or  in 
a  deed  in  trust  to  a  mother  and  her  children,  when  she  has  chil- 
dren, will,  as  a  general  rule,  make  her  and  her  children  take  as 
tenants  in  common;  but  if  the  primary  object  of  the  testator  or 
grantor  in  trust  appear  to  have  been  to  provide  for  the  mother, 
and  that  object  would  be  defeated  by  such  construction,  then 
she  shall  take  the  whole  property  for  life,  with  the  remainder  to 
her  children.      Chcsnut  v.  Mearcs,  3  Jones  En.,  416. 

29.  Where  A  by  deed  directed  his  attorney  in  tact  to  pay  an- 
nually out  of  the  income  of  his  estate,  a  certain  suni  to  B  during 
the  joint  lives  of  A  and  B,  and  A  afterwards  Ix^-ame  insane,  it 
was  held  that  the  deed  was,  in  effect,  a  grant  of  an  annuity  to 
B,  and  was  not  revoked  by  his  insanity.  Blount  v.  Hogg,  4 
Jones  Eq.,  46. 

30.  A  deed  conveying  slaves  to  a  trustee  to  the  use  of  A  fo' 
life,  and  after  her  death  to  pay  over  the  profits  to  her  heirs,  tc; 
theii*  exclusive  use  and  benefit,  ivas  held  by  virtue  of  the  nde  in 
Shelly 's  case,  to  convey  the  full  and  absolute  property  in  the  use 
to  A;  the  words  '"heirs"  in  this  connection  not  being  a  word 
6f  purchase.      WdUcuas  v.  Houston,  4  Jones  Eq.,  277. 

31.  A  conveyance  by  deed  "of  all  the  property  I  possess," 
■where  there  was  no  apparent  motive  for  making  an  exception, 
was  held  to  mean  all  that  the  party  owned,  as  well  that  in  re- 
mainder as  that  in  his  immediate  occupation.  Branthj  v.  Kee,  5 
Jones  Eq.,  332. 

32.  Where  a  deed  placed  several  creditors  in  a  class  to  be 
paid  thus:  "to  pay  and  discharge  in  full  the  several  and  respec- 
tive debts,  bonds,  &c.,  due,  or  that  may  grow  due  to  A,  pay  B, 
C  and  D,  the  several  and  respective  debts,  bonds,  etc.,  due,  or 
that  may  grow  due  to  them,"  it  was  held  that  by  force  of  the 
words  "  pay  in  full "  A  was  entitled  to  prioiity  over  the  others. 
Biggs  v.  Capehart,  5  Jones  Eq.,  340. 

33.  Where  property  was  conveyed  in  trust  for  a  woman  and 
her  childi-en,  and  nothing  appeared  in  the  deed  to  show  a  con- 
trary intention,  it  was  held  that  an  estate  was  vested  in  the  mo- 
ther and  the  children  then  born,  and  one  in  ventre  sa  mere,  as 
tenants  in  common,  but  that  children  born  afterwards  were  ex- 
cluded.     Gag  V.  Baker,  5  Jones  Eq.,  344. 

34.  A  limitation  of  personalty  in  a  deed  to  a  woman  "  and  her 
representatives "  can  only  mean  to  her  and  her  executors  and 
administrators.     MvLaurin  v.  Fairley,  6  Jones  Eq.,  375. 

3-3.  Where  a  deed  recites  that  it  is  made  in  consideration  o' 
good  will  and  affection  to  A,  the  wife  of  B,  and  the  children  o' 
A  and  B,  namely,  C,  D,  &c.,  "and  such  as  they  may  have  here 
after,"  and  property  is  conveyed  by  it  to  B,  in  trust  "  for  the 
children  aforesaid,  and  such  as  may  be  born  and  begotten  by 
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the  said  B  hereafter;"  the  trust  is  for  the  children  of  A  and  B, 
and  the  children  of  B  by  an  after  taken  wife,  have  no  interest 
in  the  trust  property.      Carson  v.  Carson,  1  Winsfc.  24. 

36.  B  having-  })ower  by  the  deed  to  him  to  advance  the  chil- 
dren of  himself  and  A,  by  conveying-  to  them,  or  any  of  them, 
a  portion  of  the  trust  property,  did.  on  the  6th  day  of  January, 
1850,  convey  to  his  son  John,  a  child  of  himself  and  A,  a  part 
of  the  property,  as  the  deed  declared,  by  way  of  advancement; 
and  on  the  same  day  John  re-conveyed  to  B  the  same  property, 
in  consideration  of  the  natural  love  and  affection  he  bore  to  his 
half-brother  and  sister,  the  children  of  his  father  by  an  after 
taken  wife,  in  trust  for  his  half-brotiier  and  sister,  with  power 
to  B  to  convey  the  propertj^  to  the  cestui  que  trust  by  deed  or 
will,  and  B  by  his  will  did  devise  and  bequeath  the  property  to 
his  said  two  children,  his  will  is  inoperative,  and  the  children 
by  the  la.st  marriage  take  nothing  under  the  deed  from  John. 
Ibid. 

11.       ITS    DATE,   EXECUTION,   DELIVERY  AKD  REGISTRATION. 

1.  Alter  sic^niug  a  deed,  the  grantor  left  it  on  the  table,  where 
it  remained  all  night;  the  next  morning  lie  took  it  up  and  put 
it  away;  this  is  not  a  deliverv.      Ward  v.    Ward,  2  Hay.  226, 

2.  A  delivery  of  a  deed  is  a  parting  with  the  possession  of  it 
by  the  grantor,  in  sucli  a  manner  as  to  deprive  him  of  the  riglit 
to  recal  it.     Kirh  v.  Turner,  1  Dev.  Eq.,  14. 

3.  Where  a  deed  was  handed  to  the  subscribing  witness,  as 
the  agent  of  the  grantor,  for  the  purpose  of  being  proved,  and 
Avas  by  the  agent  returned  to  the  grantor,  without  being  proved; 
held  that  this  was  not  a  delivery.     Ibid. 

4.  An  unregistered  deed  vests  in  the  bargainee  not  only  an 
equity  but  also  an  inchoate  legal  estate,  which  was  liable  to  sei- 
zure under  execution,  before  the  passage  of  the  act  subjecting 
equitable  interest  to  execution ;  and  if  the  owner  die  before  re- 
gistration, his  wife  is  entitled  to  dower  as  of  legal  estate.  When 
the  registration  takes  effect,  the  bargainee  is  then  a  perfect  own- 
er from  the  time  of  the  execution  of  the  deed.  Morris  v.  Ford, 
2  Dev.  Eq.,  412. 

5.  A  delivery  of  a  deed  to  a  third  person,  for  the  benefit  of 
the  bargainee,  renders  it  effectual  until  the  latter  dissents. 
Tate  V.  'Tate,  1  Dev.  and  Bat.  Eq.,  22. 

6.  An  infant  bargainee  may  assent  to  such  a  delivery,  and  his 
assent  is  presumed,  until  the  contrary  appea.is.     Ihid. 

7.  In  the  case  of  a  deed  thirty  years  old,  proof  of  its  execu- 
tion is  dispensed  with.  But  to  render  such  a  deed  admissible, 
there  must  be  some  account  of  its  proper  custody,  and  .also  evi- 
dence that  the  party  lias  been  in  possession  under  it.     And  the 
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proof  of  execution  is  only  dispensed  Avith  hei'a,  on  the  ground 
that  the  attesting  witnesse^f  may  be  dea^.  Plummer  v.  Basker- 
ville,  1  Ired.  Eq.,  2b2. 

8.  When  two  parties  meet  to  conchide  a  contract  for  the  pur- 
chase of  land,  and,  the  deed  being  present^  one  says,  "I  offer 
this  deed  to  yeru,"  and  the  other  replies,  "I  accept,"  this  amounts 
to  a  delivery,  although  the  deed  does  not  pass  from  the  hand  of 
the  one  to  that  of  the  other,  but  remains  in  the  possession  of  a 
third  person,  the  friend  and  agent  of  each.  IVaddeU  v.  Hewitt 
1  Ired.  Eq.,  475. 

9.  Where  a  party  sign. s  and  seals 'a  deed  in  the  presence  of 
witnesses,  and  it  is  afterwards  at  his  instance  proved  and  reg- 
istered, this  amounts  to  a  delivery,  though  the  execution  was  in 
the  absence  of  the  grantee,  in  Avhose  possession  the  instrument 
was  never  actually  placed-  Snider  v.  LacJienour,  2  Ired.  Eq., 
360. 

10.  Where  the  formal  execution  of  a  deed  is  proved,  the  pre- 
sumption arises  that  it  was  intended  by  the  parties  as  a  com- 
plete instrument,  and  this  presumption  cannot  be  overthrown 
but  by  clear  proof  that  in  truth  there  was  no  delivery  and  that 
this  was  well  understood  at  the  time.  But  where  the  attesta- 
tion of  the  subscribing  witness  is  specied  that  the  instrument 
was  "signed  and  sealed"  in  his  presence,  the  inference  of  a  full 
execution  does  not  arise,  but  the  form  of  tlie  attestation  excludes 
the  inference  that  he  had  also  seen  it  delivered.  IL.nuiltlon  v. 
Barrmj,  2  Ired.  Eq.,  393. 

11.  A  delivery  of  a  deed  to  a  third  person,  for  the  use  of  the 
grantee,  makes  it  effectual  from  the  instant  of  such  delivery,  al- 
though the  person  is  not  the  agent,  but  astangerto  the  grantee, 
provided  the  grantee  afterwards  assents  to  it.  Wessons  v.  Ste- 
phen'i,  2  Ired.  Eq.,  557. 

12.  Where  a  bill  sought  to  recover  slaves,  and  alleged  that 
the  deed  for  them  to  the  plaintiff'  was  signed  and  sealed  by  the 
father  to  whom  they  belonged,  but  was  never  actually  delivered, 
but  went  on  to  state  that  the  deed  was  duly  proved  and  regis- 
tered at  the  instance  of  the  father,  it  was  held  that  this  amounted 
to  a  delivery,  so  that  the  plaintiff's  remedy  was  at  law  and  not 
in  equity.     EUimjton  v.  Currie,  5  Ired.  Eq.,  21. 

13.  A  deed  takes  effect  from  its  delivery,  and  not  from  its 
date;  the  former  is  of  its  essence,  the  latter  is  not.  Goodson  v. 
Whil/iAd,  5  Ired.  Eq.,  163. 

14.  When  a  paper  is  signed,  sealed  and  handed  to  a  third  per- 
son to  be  delivered  to  another,  upon  a  condition  which  is  after- 
wards complied  Math,  the  paper  becomes  a  deed  by  the  act  of 
parting  with  the  possession,  and  takes  effect  presently,  without 
reference  to  the  precise  words  used,  unless  it  clearly  ;)!)i)ears  tO' 
be  the  intention  that  it  should  not  then  become  a  deed,'  andthi* 
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intention  would  be  defeated  by  treating  it  as  a  deed  from  that 
ame.     Hall  v.  Harris,  ^Ired.  Eq.,  303. 

15.  An  unregistered  deed  does  not  confer  merely  an  equity, 
it  is  a  legal  conveyance,  and,  although  it  cannot  be  given  in 
evidence  until  it  is  registered,  and  therefore  is  not  a  perfect  legal 
title,  yet,  it  has  as  a  deed  an  operation  from  its  delivery,  and  so 
cannot  be  re-delivered.  And  such  a  deed  will  be  set  up  in  equity, 
whether  voluntary  or  for  value.  IVaR-er  v.  Coltraine,  6  Ired. 
^q.,  79. 

1(3.  When  a  paper  is  signed  and  sealed  and  handed  to  a  third 
iierson,  to  l)e  handed  to  another,  upon  a  condition  which  is  af- 
terwards conjplied  with,  the  paper  becomes  a  deed  hy  tJie  act  of 
parting  tuiih  the  possession,  and  takes  effect  presently;  unless  it 
■dearly  appears  to  be  the  intention  that  it  should  not  f/^ew  become 
a  deed.     Boe  v.  Lovick,  8  Ired.  Eq.,  88. 

17.  The  enquiry  always  is,  whether  the  delivery  to  the  third 
person,  under  all  the  circumstances,  is  a  parting  with  the  j^os- 
^jession  of  the  instrument,  and  of  the  power  and  control  over  it; 

ir  whether  it  was  delivered  merely  as  a  depository,  and  subject 
io  the  future  control  and  disposition  of  the  maker,  of  the  instru* 

ment.     If  the  forraei*,  the  delivery  as  an   escrow  is  complete;  if 

•die  latter,  it  is  not.     Ibid. 

18.  Where  an  instrument  signed  and  sealed  by  A,  purporting 
to  convey  certain  negroes  to  B,  was  placed  in  the  hands  of  the 
subscribing  'vitness,  and  at  th?  time  A  said  "shcAvished  it  kept 
secret  lintil  her  death,  and  if  C,  her  granddaughter,  should 
marry  a  man  who  was  able  to  buy  the  negroes  mentioned  in  the 
'leed,  she  wished  the  witness  to  let  him  have  them  at  their 
worth,  and  the  proceeds  arising  from  said  sale  to  be  secured  to 
B;  the  deed  of  gift  she  wished  given  up,  in  case  he  should  pay, 
or  secure  to  be  paid  the  worth  of  the  negroes;  the  deed  to  be 
kept  until  the  death  of  the  said  A ;"  and  further,  "  that  it  she 
ever  wanted  it,  she  would  call  for  it  on  the  witness;"  and  it  she 
had  so  called,  the  witness  said  he  would  have  delivered  it  up  to 
her.  And  she  further  directed  the  witness  "  if  the  husband  of 
C.  refused  to  purchase  the  negroes,  or  C.  was  not  married,  to 
prove  the  paper."  It  loasheld  that  this  was  not  a  sufficient  deliv- 
ery of  the  instrument  to  constitute  it  a  deed.     Ibid. 

19.  Where  a  deaf  mute  had  made  a  bequest  of  slaves,  and 
directed  one  of  the  witnesses  to  keep  it  and  have  it  recorded, 
but  on  the  next  day  took  back  the  will  and  executed  a  deed  ot 
gift,  which  Avas  taken  possession  of  and  carried  away  by  the 
same  witness  without  objection  from  the  donor,  but  without  any 
particular  instructions  from  him,  it  luas  held  that  this  Avas  a  de- 
liverv  of  the  paper  as  a  deed  of  gift.  Barnett  v.  Barnett,  1  Jonefe 
Eq..  221. 

20.  Where  the  owner  of  a  slave  employed  a  person  to  write  a 
deed  of  gift,  furnishing  him  with  a  form  for  the  purpose,  and  he 


DEED.— II~II-IY.  87 

wrote  it  accordingly,  and  having-  read  it  over  to  tlie  donor,  he 
executed  it,  and  at  his  request  tlie  draftsman  subscribed  it  as  a 
witness,  and  immediately  left  the  room,  leaving  the  instrument 
lying  on  the  table  in  the  presence  of  both  tlie  donor  and  donee, 
it  was  held  that  this  proof  raised  a  presumption  that  it  was  de- 
livered to  the  donee,  which  was  strengthened  by  the  declara- 
tions of  the  donor,  made  afterwards,  tbat  he  had  executed  a 
deed  for  the  slave  to  the  donee.     Levister  v.  HilUard,  4  Jones 

.See  (Husband  and  ^\  ife — Ot  marriage  settlements  and  agree- 
ments, 10.) 

in.       WHEN   A    DEED    MAY    BE    AVOmED. 

1.  A  deed  obtained  by  sureties  for  their  indemnity,  under  a 
threat  of  legal  process  in  case  of  refusal,  cannot  be  set  aside  by 
the  bargainor  for  duress  in  its  execution.  Hunt  v,  Bass,  2  Dev. 
Eq.,  292. 

2.  Where  A  had  del>auched  the  daughter  of  B,  and  afterAvards 
B  agreed  to  take  his  daughter  and  her  child  which  had  been 
begotten  by  A,  and  keep  them  for  three  years,  and  further 
would  discourage  his  daughter  from  swearing  the  child,  in  con- 
sideration of  which  A  executed  a  deed  and  delivered  it  as  an 
escrow,  it  was  held  that  the  consideration  of  the  deed  was  not 
illegal,  and  it  could  not  be  avoided  on  that  account.  aSV//"v. 
Cktrh  2  Jones  Eq.,  300. 

3.  Where  a  person  of  sane  though  weak  intellect  made  a  will, 
giving  the  bulk  of  his  estate  by  a  residuary  clause  to  his  chil- 
dren equaVij,  which  was  made  known  to,  and  concurred  in  b_y 
tliem  all ;  and  afterwards  some  of  them  took  conveyances  of  a 
part  of  the  residuary  fund,  thus  destroying  the  equality  of  di- 
vision provided  for  in  the  will ;  on  a  bill  to  set  aside  these  ctm- 
veyances  on  the  ground  of  mental  infirmity  in  the  donor,  it  y'os 
held  that  the  onus  of  establishing  his  mental  capacity  devolved 
on  the  donors.     Dcrr  v.  McGinnis,  4  Jones,  Eq.,  131). 

IV.       LOST    DEEDS. 

1.  The  loss  of  a  deed,  after  the  death  of  the  vendor  and  before 
its  registration,  can  only  be  supplied  by  a  decree  directing  the 
heir  or  devisee  to  execute  another.  Hodnes  v.  Hodaes,  2  Dev, 
and  Bat.  Eq.,  72. 

2.  A  deed,  whether  for  valuable  consideration  or  not,  but  good 
and  effectual  at  law  except  for  M-antof  registration,  and  which  is 
lost  before  registration,  Avill  be  set  up  in  equity,  and  a  decree 
made  for  another  conveyance  by  the  bargainor  or  his  legal  rep- 
resentatives,    Piummer  v.  BaskerviVe,  1  Ired,  Eq.,  252. 

3.  But,  before  such  a  decree  can  be  made,  the  plaintiff  must 
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clearly  prove  that  sui.-li-  a  cl^ed  ©nee  existed,  its  Itgal  operation 
and  its  loss.     Ihid^ 

4.  In  this  case,  the  coiri't  decreed  upon  parol  proofs,  that  the 
defendant  Hill  and  the  heirs  of  Harris  shonld  convey  to  the 
plaintifi'a  tract  of  land  ckrimed  by  the  defendant  Hill  uuder  the 
said  heirs,  but  Avhi<',h  the  plain  tit!"  alleged  had  been  conveyed  by 
the  said  Harris  to  those  under  whom  the  plaintiff  claimed,  and 
that  the  deed  of  conveyance,  never  having  been  registered,  had 
either  been  lost,  or  surreptitiously  destroyed  by  the  said  Hill, 
who  had,  at  least,  full  knowledge  of  its  existence-..  McCain  v. 
Bill,  2  Ired.  Eq.,  17(1 

V.       DEEDS    IN    trust; 

See  (Creditors,  32--a5-39-41-43-44-47-48-  >  (Deed— When  an 
instrument  is  to  be  deemed  a  deed  and  its  construction,  B-7-19- 
20-21-24-32.)  (Evidence — Parol  evidence  when  admissible,.  17- 
20.)  (Fraud — Conveyances  fraudulent  as  to  subsequent  pur- 
chasers, 3-{). )  (Fraud — Coiiveyances  fraudulent  as  to  creditors, 
8-9-15-l()-27-28-29-30-31.>  (Registration,  2-3-7-8.)  (Surety 
and  Principal,  38-62-70-71.)  (Surrender.)  (Trustees  and  Trusts, 
62-()3-(M-()5-G()-67-68-69-71-80-81-82,-8G-91-99--10G-101-114 
-115-120-121-125-127.) 


DESCENT. 


r.  Whether  one- takes  by  descent  or  pur-  (         1808. 


chase. 
II.  Rules  of  descent  before  the  act  of 


III.  Rules  of  descent  since  the  act  of 
1808. 


I.       WHETHER    ONE    TAKES    BY    DESCENT    OF    PURCHASR.. 

1.  If  a  man  devise  his  lands  to  his  heii\s,  Avithout  changing 
the  tenure  or  quality  of  the  estate,  the  heirs  are  in  by  descent, 
and  so  in  all  cases,  wdien  they  take  the  same  estate  by  will,  as 
they  would  have  taken,  had  their  ancestor  died  intestate.  Mc- 
Kay V.  Jlendon,  3  Mur.  209. 

n.       RULES    OF    DESCENT    BEFORE    THE    ACT    OF    1808. 

1.  Whoever  claims  a  fee  simple  by  descent  from  one,  who  was 
first  purchaser  of  the  remainder  or  reversion  expectant  on  a  free- 
hold estate,  must  make  himself  heir  to  such  purchaser  at  the 
time  when  such  reversion  or  remainder  falls  in  possession.  Thus 
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liold'estatfejjnust  make  himself  heir  to  such  purchaser -at  "the" 
time  when  such  reversion  or  remainder  falls  in  possession :  Thus, 
where  B  was  entitled  to  a  reversion  in  fee,  expectant  on  a  freehold 
which  was  in  C;  B  died  in  1794,  leaving  a  son  D  and  daughter 
E.  At  that  time,  by  the  law  of  the  land,  D.  was  his  only,  heir  at 
law.  In  1795,  bj''  an  act  of  assembly,  daughters  were  ad- 
mitted to  inherit  land  equally  with  sons.  Ill  1798  C  died:  Held 
that  D  and  E  wdre  equally  entitled  to  the  reversionary  interest. 
Exum  V.  Davie,  1  Murph.,  475. 

2.  Under  the  act  of  1784,vwhen  ciie  takes  land  , by  purchase, , 
upon -his  death  the  half  blood  are  entitled  to  inherit  equally 
with  the  whole  blood.     McKay  v.  Heiidon,  3  Murph.,  209.     (See 
Rev.Gode,  cli.  38,  sec.  1,  Rule  6.) 

3.i  Under  the  act  of  1784,  where  lands  came  to  the  person  last- 
seized  by  descent  from  a  paternal  ancestor,  the  half  blood  of  the 
maternal  line,  who  were  nearer  in  degree  than  the  relations  on,, 
the  father's  side,  were  held  to  be  entitled  to  the  lands.     Bcdlard 
v.  N'dU  3  i\Iurph..  410.     (See  Rev.  Code,  ch.  38,  Rules  4.  and  6.) 

4.  AVhere  there  are  children  of  the  same  mother,  #ome  born  in 
wedlock  and  some  illegitimate,  the  former  class  may  inherit 
from  the  latter,  andithe  latter  may  inherit  from  each  other;  but 
the  latter  cannot  inherit  from  the  former,  nor  can  the  mother 
in  any  case  inherit  from  the  latter.  FUntham  v..  Holder,  1  Dev.- 
Eq.,  3i5.     (See  Rev.  Code,  ch.,  38,  Rule  10.) 

in..      BJJT.ES   OF   DESCENT-  SINCE    THE    ACT    OF   1808. 

1.  .The  act  of  1823J,  c-  1210  [Rev.  Stat.  c.  38,  s  7]  which  de=  ■ 
claresthat  "  no  inheititance  shall  descend  to  any  person,  as  heir 
of  the  person  last  seized,  unless  such  person  shall  be  in  life  at  the 
death  of  the  person  last  seized,  or  shall  be  born  within  ten 
months  after  the  death  of  the  person  last  seized,"  applies  only 
where  the  person  last  seized  has  died  since  the  passage  of  that  act. 
Rutherfordw  Crrstn,  2  Ived.  Eq.,  121.  (See Rev.  Code, ch.  38,  Rule 7.) 

2.  A  purchased  a  tract  of  land  in  fee,  and.  died  intestate,  leav- 
ing two  infant  children,  one  of  whom  died  ..intestate  and  with- 
out issue,  leaving  her  brother  B  her  heir  at  law.  B.afterwards 
died  intestate,  without  issue,  mother^  brothei'  or  sister,  but  leav- 
ing a  paternal  grandfather  and  maternal  grandmother,  and  also 
one  paternal  aunt  and  several  maternal  aunts,  the  children  of 
the  grandmother  by  the  second  marriage.  The  land  had  .been  . 
sold  in  the  lift-tiine  of  B,  by  his  guardian,:  and  t  was  lield'iMaX' 
the  land,  if  it  had  not  been  sold,  would  have  gone  to  the  pa- 
ternal aunt,  and  that  the  proceeds  of  the  land  must, under  the 
act  of  assemblv,  go  to.the  same  person.  GiVespiM  v.  Foy,  5  Ired. 
Eq.,.280.     (See  Rev.  Code,  ch.  38,  Rule  4,  and  ch.  54,  sec.  33.) 

3^  In  the  descent  of  land  to  collateral  relations  under  the  act 
of  1308,  (see  Rev.  Code,  cli.  38,  sec.  1,  Rule  4,)  the  collateral. rfi— 
7 
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lations  of  equal  degree  take  per  stirpes,  and  not  per  capita'. 
Clement  v.  Gaulle,  2  Jones  Eq.,  82.  S.  P.  Haynes  v.  JohnsoTi,  5 
Jones  Eq.,  124. 

4.  Where  land  was  devised  to  a  grandson  by  his  paternal 
grandfather,  and  the  devisee  died  in  the  lifetime  of  his  father^ 
(before  the  Revised  Code  went  into  operation,)  it  icas  held  that, 
the  devisee  not  being  "an  heir  or  one  ot  the  heirs"  of  the  de- 
visor, the  estate  descended  to  his  maternal  uncles  and  aunt& 
equally  with  those  on  his  father's  side.  Oshorne  V.  Widen! lOiLse, 
3  Jones  Eq.-,  238. 

5.  Where  a  person  dies  seized  of  land,  leaving  no  issue  capa- 
ble of  inheriting,  nor  brothers  or  sisters,  or  the  issne  of  such, 
his  father,  or  (if  he  be  dead)  his  mother  will  take  the  inheri- 
tance, under  the  'proviso  in  the  ()th  Rule  of  the  chapter  on  des- 
cents. (See  Rev.  Code,  ch.  38,  Rule  (>,)  without  regard  to  the 
question  whether  such  parent  is  of  the  blood  of  the  purchasing 
ancestor.     McMiclml  v.  Moore,  3  Jones  Eq.,  471. 

6.  Under  the  Revised  Code,  ch.  38,  sec.  G,  half  brothers  and 
sisters,  not  of  the  blood  of  the  purchasing  ancestor,  cannot  take 
by  descent  from  one  who  died  seized,  leaving  a  father  but  no  issue, 
nor  brothers  or  sisters,  nor  their  issue  on  the  side  of  the  purcha- 
sing ancestor,  but  in  such  case  the  father  shall  take  the  inheri- 
tance.    Little  V.  Bine,  5  Jones  Eq.,  10. 

7.  Under  the  Revised  Code,  ch.  38,  rule  9,  where  one  dies 
seized  of  land,  leaving  no  issue,  but  leaving  the  children  and 
grandchildren  of  a  deceased  brother  and  sister  who  were  natu- 
ralized, the  children  and  grandchildren  of  a  deceased  sister  who 
had  not  been  naturalized,  and  the  children  of  a  living  alien  sister 
who  had  never  been  naturalized,  all  the  children  and  grandchil- 
dren being  either  naturalized  or  native  born  citizens,  it  icas  held, 
that  the  land  descended  to  the  children  and  grandchildren  of 
the  brother  and  all  the  sisters  of  the  deceased  per  stiipes,  the 
fact  of  the  alien  sister  being  alive  being  no  obstacle  to  the  claim 
of  her  children.      Camphell  v.  Campjhell,  5  Jones  Eq.,  24G. 

See  (Partnership— Of  real  estate  purchased  with   partnership 
funds,  8.) 


DETINUE. 

1.  Though  in  an  action  of  detinue  for  slaves,  juries  generally 
and  properly,  when  their  verdict  is  for  the  plaintiff,  find  the 
value  of  the  property  higher  than  it  really  is,  in  order  to  enforce 
the  delivery  of  the  slaves,  yet  that  is  not  tli-e  case,  where  it  is 
known  that  the  defendant  cannot  discharge  himself  by  a  deliv- 
ery, as  if  the  slaves  be  dead  or  owned  by  another  person.  Mur- 
pfiy  V.  Moore,  4  Ired.  Eq.,  118. 
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DEVISE. 

I.  Construction,  as  to  what  passes  and!  III.  Ademption  of  devises. 

•who  take.'.  IV.  Devise  for  charitable  uses. 

I[.  Executorj-  Devises,   and  conditionali  V.  Devises,  voider  ineffectual, 
limitations.                                          j 

I.       COXSTRUCTIOX,  AS    TO     WHAT    PASSES    AND    WHO    TAKES. 

1.  When  the  heir  takes  by  devise  what  he  would  have  had 
without  it,  he  is  in  by  descent  But  where  the  devise  makes  an 
alteration  of  the  limitation  of  the  estate,  he  takes  by  purchase. 
Campbell  v.  Heron,  Conf  Rep.,  291,  (381.)  S.  C.  Tay.,  199,  (102.) 

2.  A  devise  to  three  daughters,  A,'  B  and  C,  and  to  thdir  heii-s, 
executors,  administrators  and  assigns  forever,  makes  the  devisees 
joint  tenants.     Hid. 

o.  Lands  were  devised  to  A,  and  by  a  su1)sequent  clause  B 
was  appointed  executor,  and  "  authorized  and  empowered  to 
take  upon  himself  the  sole  and  wdiole  management  and  disposal 
of  the  rents  and  profits  of  the  said  lands,  absolutely  and  exclu- 
sively, inasmuch  as  he  may  manage  and  dispose  of  the  said 
lands  without  the  restraint  or  constraint  of  any  person  whatso- 
ever," until  the  said  A  attained  the  age  twenty-one:  Held  that 
the  executor  had  but  a  naked  authority,  and  must  account  for 
the  profits.  Bloimt  v.  Johmon,  1  Murph.,  1(5,  S.  C.  Conf.  Rep.,  551, 
(57;3.) 

4.  Devise  of  certain  lands  to  testator's  wife  for  life,  remainder 
to  his  son;  and  by  a  subsequent  clause,  testator  directs  that,  in 
case  his  wdfe  be  living  at  his  death,  the  sum  of  $750  shall  be 
appropriated  by  his  executors  for  repairing  the  buildings  for  the 
reception  of  his  wife  and  family,  at'the  place  devised  as  above, 
tlie  same  to  be  completed  wuthin  twelve  months  after  his  death: 
the  wife  survived  the  husband  but  three  days.  Held  that  the 
money  should  not  be  applied  in  repairs  for  the  benefit  of  the  re- 
mainder-man, but  should  be  divided  among  the  residuary  lega- 
tees.    HoUidrnj  V.  Hollidai/,  2  Hawks,  409. 

5.  _A  testator  dii-ected  his  lands  to  be  sold  and  the  proceeds 
"divided  among  his  heirs  not  heretofore  mentioned;"  held  that 
the  land  should  be  considered  as  money,  and  tliat  the  wordJieirs 
meant  those  entitled  under  the  statute  of  distributions — and 
that  the  w^ords  "not  heretofore  mentioned"  applied  only  to  those 
taking  beneficially  under  the  will,  and  not  to  a  legatee  in  trust. 
3IcGabe  V.  *S)j/-w///,  1  Dev.  Eq.,  189. 

6.  Inabequestto  J.  P.,  and  the  heirs  of  S.  J.,  J.  P  takesamoiety. 
Jonrdan  v.  Green,  1  Dev.  Eq.,  270. 

7.  In  such  a  bequest  to  heirs,  if  it  be  of  a  present  interest, 
those  only  take  who  wore  born  at  the   date  of  the  will,  and  per- 
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haps  at  the  death  of  the  testator.  But  if  the'  interest  is  expec- 
tant upon  a  life  estate,  those  take  who  are  born  before  the  expi- 
ration of  the  particular  estate.     Ibid. 

8.  The  words  "  heirs  "  in  a  will,  in  which  the  testator  recog- 
nizes the  existence  of  the'  ancestor,  means  "heirs  apparent.." 

Ibid. 

9.  Where  a  testator  directed  his  estate  to  be  kept  togetheir 
until  one  of  his  five  children  married,  or  should  arrive  at  twenty 
five  vears  cf  age,  and  then  the  one  marrying  or  arriving  at  such, 
age-  to  receive  a  share,  and  the  residue  to  rem.ain  undivided  for- 
the- ether  children,  "leaving  the  manor  plantation  at  a  valua- 
tion of  $4000'  for  the  youngest  child  that  may  be  then  living," 
it  was  held  that  the  testator  contemplated  several  divisions ;  that 
the  manor  plantation  was  to  be  taken  by  the  shild  who  was  the 
youngest  at  the  last  division;  and  that  in  the- division  it  was  to 
be  taken  as  land  and  not  as  personalty.    Wilder  v.  Mixon,  2  Dev. 

Eq.,  10. 

10.  Crops  growing  upon  land  devised,  at  the  death  of  the  de- 
visor, go  to  the  devisee:  Jones  v.  Jones,  2  Dev..  Eq.,  387.  S.  P., 
Smith  V.  Barham,.  2  Dev.  Eq.,  420.  (They  go  now  to  the  execu^ 
tor;  see  Rev.  Code,  ch.  46,  sec.  63.) 

11.  Where  a  testator  devises  as  follows:  "I  devise  to  my  wife 
the  use  of  the  lands  and  buildings,  whereon  I  now  live,  forand' 
during  the  terra  <i)f  her  natural  hie;  and  after  her  death,. it  is 
my  will  and  desire  that  the  said  land,  Ac,  shall  be  sold  by  my 
executors,  and  at  their  discretion;  and  the  proceeds  thereof  be 
equally  divided  between  my  four-  children,  or  the  survivors  of 
them;"  and  before  the  death  of  the  widow,  she  and  the  execu- 
tors, upon  petition,,  procured  the  land  to  be  sold  by  the  clerk 
and' master,  under  an  order  of  the  court  of  equity,  and  the  pur- 
chase money  was  paid  to  him,  and  never  came  to  the  use  of  the 
children;  it  was  held  that  the  latter  were  not  barred  of  their 
legal  right  to  the  land.     Davis  v.  Boivcotf,  1  Dev..  and  Bat..  Eq., 

460. 

12.  Where  a  testator  directs  land  to  be  sold,  and:  the  proceeds 
divided,  it  is  not  a  conversion  of  the-  land  into  personalty  out 
and  out,  but  merely  the  appointment  of  a  mode  of  division ;  and 
those  entitled  to  the  price  of  the  land  take  as  devisees;  and 
the  money  is  not  subject  to  the  payment  of  debts,  until  the  per- 
sonal estate  is- e2ihausted..    Neiiinj  Y.  Skinner,.  1  Dev.  and  Bat. 

Eq.,  488.. 

13.  The  person  entitled  to  land  directed,  by  a  testator  to  be 
sold  may  take  the  land  itself  without  a  sale,,  but  it  is  regarded 
in  equity  as  personalty,  and,  if  he  die,  without  changing  its 
quality,  it  will   be  personalty  between  his  heir-  and  executor. 

1  bid. 

14.  Two  difterents  tracts  of  land,  a  half  mile  apart,  which 
were  cultivated  by  a  testator  together,  as  one  farm,  v.-ill  both 
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pass  by  his  "will,  under  the   description   of    "  my  plantation," 
Bradshaw  v.  Ellis,  2  Dev.  and  Bat.  Eq.,  20. 

15.  Where  a  testator  directed  all  his  property  to  remain  on 
his  plantation,  nnder  the  care  of  his  wife,  until  his  youngest  son 
should  attain  full  age;  and  then  gave  tMe  plantation  to  that 
son  and  another,  the  wife  takes  by  implication  a  termi  in  the 
plantation  during  that  period.     Ibid. 

16.  In  a  devise  of  a  certain  farm  and  "all  stock  on  the  same," 
the  words  "  all  stock  "  will  comprehend  only  the  animals  used 
with,  supported  by,  or  reared  upon  the  farm,  and  will  not  include 
the  plantation  tools  and  the  gatliered  crop  that  may  be  on  it. 
Graham  v.  Davidson,  2  Dev.  and  Bat.  Eq.,  155, 

17.  The  word  "  property  is  equivalent  to  ■"•estate,"  in  its  ope- 
ration to  pass  the  interest  in  land  as  well  as  the  land  itself,  and 
land  will  pass  in  a  will  by  either  of  those  words.  Foster  v. 
Craige,  2  Dev.  and  Bat.  Eq.,  209. 

18.  A  devised  as  follows:  "  I  give  and  bequeath  all  my  estate, 
real  and  personal,  to  my  son  L.  C.  to  the  support  of  him  and  his 
brother  G. ;  that  is,  that  G.  gets  no  more  than  what  support  him 
equal  to  L.  C.  should  he  not  be  extravagant."  Held  that  the 
legal  estate  in  all  the  property  vested  in  L.  C.  but  a  moiety  of 
the  beneficial  interest  belonged  to  G.  Carson  v.  Carson,  1  Ired. 
Eq.,  329. 

19.  A  devise  to  executors  to  hold  certain  property  and  its 
proceeds,  until  the  testator's  -six  sons  "  should  become  free  from 
debt,"  and  when  that  event  occurred,  to  make  a  division  among 
them,  or  to  set  off  t©  each  (respectively  his  proportion  of  the 
property  as  he  became  free  from  debt,  does  not  convey  such  an 
interest  to  the  sons  as  enables  them  to  dispose  of  the  property, 
or  such  as  to  jsubject  it  to  the  claims  of  creditors,  before  the 
event,  on  the  occurrence  of  which  they  are  to  take  possession  of 
the  property,  shall  have  first  happened.  Banlc  of  the  State  v. 
Forney,  2  Ired.  Eq.,  181. 

20.  A  by  his  Avill  devised  among  other  things  as  follows:  ■'^  I 
devise  that  ray  lands,  known  by  the  name  ot  the  Lee  and  Doreh 
places  and  Stephen  Brown  place,  and  all  the  rest  of  my  lands 
Diot  disposed  of,  be  sold  or  rented  at  the  discretion  of  my  execu- 
tors ^o  the  best  advantage  of  the  heirs,  and  to  be  disposed  of  at 
the  will  of  my  executors,  and  the  proceeds  of  the  same  and  my 
money,  notes  and  crop  and  stock  to  be  disposed  of  as  the  law 
directs,"  and  it  was  held,  1st,  that  under  this  clause  the  personal 
property  was  to  be  divided  among  such  persons,  and  in  such 
proportions,  as  the  statute  of  distributions  would  have  prescribed, 
if  the  decedent  had  died  intestate  as  to  this  property,  but,  as  the 
property  was  taken  under  a  devise  in  the  will,  advancements 
were  not  to  be  accounted  for:  2ndly,  that  the  real  estate  was 
not  directed  by  this  clause  to  be  converted  out  and  out  into  per- 
ifionalty,  and  that  le  devised  to  .those  who  would  have  been  the 
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heirs  at  law  of  the  testator,  if  he  had  died  intestate,  and  that 
here  also  no  advancements  were  to  be  brought  into  hotchpot, 
Broion  v.  Brown,  2  Ired.  Eq.,  309. 

21.  A  testator,  after  giving  certain  property  to  his  chikh-en  in 
common,  devised  as  follows:  "  I  hereby  direct  that  all  the  before- 
mentioned  joroperty  given  in  common  to  my  said  four  children; 
be  kept  together  for  their  joint  benefit,  until  one  of  my  said 
children  shall  have  arrived  at  the  age  of  twenty-two  years,  and 
in  the  mean  time  the  proceeds  and  profits  of  the  same,  after 
keeping  up  the  plantation  I  have  given  them,  to  be  devoted,  or 
at  least  so  much  thereof  as  is  necessary,  to  educating,  schooling, 
clothing  and  boarding  them,  and  other  necessary  expenses  of 
my  said  four  children,  until  they  shall  arrive  at  the  age  afore- 
said, and  whenever  any  of  my  said  children  shall  attain  to  the 
age  of  twenty-two  years,  it  is  my  desire  that  then,  his  or  her 
share  of  all  the  said  ])roperty,  real  and  personal,  given  to  my 
said  children  in  common,  together  with  the  increase  and  profits 
of  the  same,  shall  be  set  apart  and  allotted  in  severalty  to  his  or 
her  own  use  and  benefit,  the  balance  of  the  said  property  to  be 
kept,"  &c.  B  was  held  that  the  profits  did  not  constitute  a  fund 
strictly  joint,  applicable  to  a  specific  purjwse,  without  a  view  to 
separate  interests  of  the  children  therein,  but  that  each  child 
Avas  entitled  to  an  equal  share  of  the  profits,  as  well  as  of  the 
principal  property  devised.     Madin  v.  Smith,  2  Ired.  Eq.,  371. 

22.  Two  brothers,  who  inherited  land  from  their  father  which 
was  divided  between  them,  were  also  entitled  to  a  reversion  in 
land  on  which  their  father's  widow  had  dower.  One  of  the 
brothers  died  intestate  leaving  a  widow,  and  the  other  brother 
aiterwards  died,  leaving  a  will,  in  which  after  expressing  a  doubt 
wdiether  he  was  not  the  heir  of  his  brother's  estate,  and  a  wish 
to  leave  it  to  his  brothers's  widow,  he  adds  as  follows:  "  I  give 
to  my  sister-in-law  E.  D.  all  my  right,  title  and  interest  to  that 
estate  and  every  part  thereof;  and  further,  it  is  my  will  that  the 
above  clause  should  be  distinctly  understood  that  it  is  my  will 
that  my  said  sister-in-law,  E.  D.,  should  heir  that  estate,  and 
every  part  thereof,  notwithstanding  the  laws  of  my  country 
might  or  would  make  me  the  proper  heir  to  the  same."  In  an- 
other part  of  his  will  the  testator  directs  as  follows:  "It  is  my 
will  that  my  executor  sell  at  the  death  of  C.  D.,  (his  father's 
widow,)  my  lot  or  tract  of  land  whereon  she  now  lives,"  and 
then  disposes  of  the  pi-oeeeds  among  various  other  persons:  and 
it  ivas  heldi\\iii  the  moiety  of  the  dower  land  which  had  belonged 
to  his  deceased  brother  did  not  pass  under  the  latter,  but  passed 
under  the  former  clause  of  the  will..  Ddton,  v.  Scales,  2  Ired. 
Eq.,  521. 

23.  A  testator,  who  was  seized  in  fee  in  his  own  right  of  two- 
thirds  of  a  tract,  and  seized  of  the  other  third  in  right  of  his  wife 
during  the  coverture,,  and  also  possessed  of  personal  property, 
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devised  as  follows:  "I  give  and  bequeath  to  my  wife,  during 
her  natural  Hie,  the  whole  of  my  landed  and  personal  property. 
And  after  the  death  of  my  wife,  the  whole  of  the  lands  and  per- 
sonal property  (except  the  slave  Ciesar,)  to  be  sold,  and  the 
money  arising  from  tlie  sale  to  be  equally  divided  between  my 
8ons  and  daughters."  Held,  that  the  testator  did  not  intend  to 
include  in  his  devif?e  the  lands  lie  held  in  right  of  his  wife. 
SmifJi  v.  McGnmj,  3  Ired.  Eq.,  204.         * 

24.  A  testator  devised  as  follows :  "  I  wdl  to  my  eklest  son, 
Samuel,  my  two  tracts  af  land  lying  on  both  sides  of  McCuUock's 
creek,  in  the  north-west  of  Charlotte  town,  and  the  half  of  the 
house  I  Hve  in,  and  also  one  negro,  &c.  I  also  give  unto  my 
second  son,  James,  the  other  half  of  the  house  I  live  in,  and  the 
lot  it  is  built  upon,  with  other  appurtenances  thereunto  belong- 
ing, and  my  lot  at  the  east  side  of  the  spring  head.''  Held,  first, 
that  by  the'  devise  of  a  house,  the  land  on  which  it  is  situated 
will  generallv  pass,  unless  a  different  intention  can  be  collected 
from  the  will ;  but,  secondly,  that  the  intention  of  the  testator 
was,  to  give  Samuel  one-half  of  the  house,  and  by  necessity  the 
ground  occupied  by  that  half,  and  to  give  to  James,  tb.e  other 
hall  of  the  house,  and  all  the  remainder  of  the  lot  and  appurte- 
nances.     WilUains  v.  MrComh,  3  Ired.  Eq.,  450. 

25.  The  testator  furthei-  devised  as  follows,  after  havmg  given 
a  negro  girl  to  his  daughter,  Mary:  "I  also  will  and  appoint, 
that  if  any  one  of  the  satd  children'  shall  or  do  die  before_  of  age, 
or  before'they  have  lawful  heirs  begotten  of  their  bodies,  and 
are  come  of  age,  that  in  that  case,  what  is  then  found  of  their 
legacy  shall  go  or  be  given  to  the  next  one  or  two,  that  is  living, 
and  equally  divided  between  the  two  living;  if  but  one  surviv- 
ing, to  get  the  whole."  Held,  that  the  word  legacy,  as  here  used, 
referred  to  both  the  real  and.  personal  estate,  and  that,  upon  the 
death  of  James,  under  age  and  without  issue,  all  his  property 
went  to  his  surviving  brother  and  sister.     Ibid. 

26.  A  testator  devised  as  follows:  "  I  direct  that  my  children 
remain  with  my  wife,  to  be  raised  and  educated  out  of  my  estate; 
and  as  one  child  may  become  of  age  and  marry,  to  have  allotted 
to  such  child  as  much  of  my  estate  as  I  have  given  to  my  daugh- 
ter B.,  and  put  her  in  possession  of  If  my  wife  should  die  niy 
widow,  1  direct  that  at  her  death,  my  estate  of  every  description 
be  equally  divided  among  all  my  children,,  considering  in  the 
distribution  th«  part  which  each  child  may  have  received  at  its 
marriage  or  when  it  came  of  age.  In  educating  my  children,  I 
direct  that  my  son  L.  be  continued  at  college  until  he  graduates; 
and  should  the  income  of  my  estate  justify  it,  I  wish  my  two 
eons,  J.  and  J.,  to  receive  a  like  education,  the  best  education 
the  income  of  my  estate  ^\iJL  afford.  I  Avish  all  my_  daughters  to 
receive  a  good  English  education.  Should  the  income  of  my 
estate  fall  short  of  giving  them  a  good  practical  education,  I 
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wish  them  to  receive  one  even  at  the  expense  of  the  capital  of 
my  estate.  It  was  Jteld,  1st,  fliat  upon  the  death  of  the  widow 
the  estate  was  to  be  divided  among  the  children  according  to  the 
■directions  of  the  will;  2ndly,  that  up  to  the  time  of  the  widow's 
death,  the  infant  children  were  to  be  educated  out  of  the  annual 
profits  of  the  estate,  free  from  charge  and  without  accounting  for 
it,  and  after  her  deatii  the  expense  of  the  education  of  the  chil- 
dren then  uneducated  was  to  be  defrayed  ^out  of  the  income  of 
the  portion  allotted  to  each  of  the  said  chi'ldren  respectively  in 
the  division,  if  sufficient  for  that  purpose,  but  if  not  sufficient, 
each  of  the  devisees  and  legatees  must  contribute  in  proportion 
■to  their  shares ;  3rdly,  -that  the  property  allotted  to  the  several 
children,  to  make  them  equal  to  that  given  to  B.,  was  to  be  valued 
according  to  the  prices  of  such  property  at  the  time  of  the  ad- 
vancement to'B.     Amis  V.  Amis,  5  Ired.  Eq.,  12. 

27.  A  person  devised  certain  lands  to  hi«  wife,  children  and 
grandchildren,  and  also  directed  certain  parts  of  his  personal 
■estate  to  be  delivered  to  them.  He  then  devised  as  follows^ : 
"The  balance  of  my  land  and  other  property  I  appoint  to  be 
sold,  and  the  money  arising  from  the  sale  thereof,  not  given 

■  away,  to  be  applied  to  paying  my  debts ;  and  the  balance,  if  any, 
to  be  equally  divided  among  the  herein  named  legatees."  This 
will  was  afterwards  declared  to  be  good  as  to  real  estate,  but 
not  good  as  to  the  personal  estate ;  and  it  was  held  tliet  the  bal= 
ance  of  the  proceeds  of  the  land  directed  to  be  sold,  after  the 
payment  of  debts,  should  be  divided  among  those  who  were 
named  as  legatees,  thmsgh  in  fact  the  lagacies  had  failed  by 
reason  of  an  informality  in  the  execution-  of  the  will  as  one  of 
personalty.      Tucl'er  v.  ^Tucl-er,  5  Ired.  Eq.,'  82. 

28.  A  testator  left  land  and  personal  property  to  his  daugh- 
ter, M.  S.,  and  if  she  died  without  c hi Idreai  surviving  :her,  "then 
I  give  said  land  to  my  own  heirs  at  law,^  and  said  slaves  and 
their  increase  to  my  next  of  kin."  The  said  M.  S.  died  in  the 
lifetime  of  the  testator  without  issue.  The  children  of  another 
■daughter,  who  died  also-  in  the  lifetime  of  the  testator,  were  held 
•to  be  entitled  to  the  share  which  their  mother  would'  have  had 
in  the  land  so  devised,  if  she  had  lived,  but  not  to  any  part  of 
the  personal  estate,  "next  of  kin'"  meaning  "nearest  of  kin," 
without  some  explanatory  words  in  the  will.  Simmons  v.  Good- 
ing, 5  Ived.  Eq.,  382. 

29.  Where  a  devise  of  land,  in  a  will  made  since  the  act  of 
1784  (see  Rev.  Code,  ch.  119,  sec.  2'6,  and  ch.  43,  sec.  1,)  waste 
A  for  life,  and  should  he  have  lawful  issue  then  to  be  equally 
divided  between'  his  lawful  issue,  but  should  he  not  then  have 
lawful  issue  then  over,  .&c. ;  it  loas  held  that  A  took  only  a  life 
estate  in  the  land.      Ward '^.  Jones,  5  Ired.  Eq.,  400. 

30.  A  testatrix  devised  as  follows:  "Item  2.  I  will  to  my 
-nepheAv,;  II.  :K.,.  my.  negroes  M  and  N,  and  also  to  him  my  Glass 
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•plantation,  the  proceeds  of  which  are  to  go  to  the  support  of  M 
and  N  during  their  Uves,  and  at  their  death,  it  is  to  become  said 
H.  K's  for  his  trouble  in  taking  care  of  said  negroes."  It  ims 
held  that  the  devise  Avas  of  a  present  interest  in  H.  K.  in  the 
Glass  plantation,  and  that  the  provision  that  the  proceeds  of  the 
said  land  should  be  applied  to  the  maintenance  of  these  old  ne- 

.groes  was  only  a  discharge  of  a  duty  which  the  law  would 
have  imposed  on  her  estate.  KirJqmtnch  v.  Rogers,  6  Ired.  Eq., 
130. 

31.  A  testator  devised  the  land  on  which  he  lived  and  another 
tract  to  his  wife  in  fee,  and  one  sixth  part  of  his  unwilled  ne- 

-groes,  the  whole  to  be  equally  divided  between  her  and  five  of 
her  his  six  children,  and  also  two  beds,  &c.,"  which  shall  belong  to 
as  her  own  property."  He  then  devised  property  to  his  two  sons  to 
his  two  grandsons  and  to  two  daughters.  He  then  deviseH,  by  dis- 
tinct clauses,  several  tracts  of 'land  and  all  other  property  not  willed 
"to  be  sold  and  the  money  to  be  divided  as  hereinafter  direc- 
ted." Afterwards  he  added  "It  is  my  futther  will,  that  after  all 
my  just  debts  be  paid,  and  the  money  willed,  the  balance  to  be 
divided  among  all  heirs."  By  a  codicil  he  subsequently  provi- 
ded that  "  if  my  wife  should  be  pregnant  and  delivered  of  a 
child,  that  child  shall  have  a  negro  named  Creecy,  and  further 
shall  be  heir  with  my  children  in  the  division  and  distribution 
of  my  estate."  It  ivas  held  that  the  widow  was  not  entitled  to 
any  part  of  the  proceeds  of  the  property  directed  to  be  sold,  but 
the  testator  intended  the  by  word  "  heirs  "  only  his  chilSren  and 
grandchildren.      Trexler -v.  Miller,  G  Ired.  Eq.,  248. 

32.  A  testator  devised  as  follows:  "'It  is  my  will,  that  my 
whole  estate,  both  real  and  personal,  except,  &c.,  remain  together 
as  joint  stock  of  my  beloved  wife  and  -children,  and  my  farm 
continued  under  the  management  of  ray  executor,  for  their  sup- 
port and  education,  and  that  each  one,  it"  a  son,  receive  his  dis- 
tributive share  wh^n  he  arrives  at  the  age^f  twenty  one  years, 
•and,  if  a  daughter,  when  she  arrives  at  the  same  age  or  mar- 
ries, always  reserving  my  house  lot  as  a  residence  for  my  infant 
children  and  my  beloved  wife,  during  her  natural  life  or  widow- 
hood. It  ivas  held  that  the  widmv  was  entitled  to  an  equal  por- 
tion of  the  estate  with  the  children.  Armstrong  v.  Baker,  Q 
Ired.  Eq.,  553. 

33.  A  testator  devised  and  bequeathed  to  his  sons,  as  follows : 
"I  give  to  my  sons.  A,  B,'C,  and  their  heirs,  440  acres  of  land, 
lying,  &c.,  my  two  negroes,  &c.,  all  of  which  I  wish  sold,  and 
the  proceeds  to  be  equally  divided  ainong  my  said  four  sons, 
&c.,  after  my  funeral  expenses  and  debts  are  paid  out  of  the 
sam€ ;  it  ivas  held  that  the  sons  did  not  take  such  an  estate  in 
either  the  land  ar  negroes  as  was  subject  to  execution  or  attach- 
.ment,  but  they  were  only  entitled  to  divide  the  proceeds  of  the 
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sale  of  the  property  which  the  executor  was  cTirect'ed  by  the  will' 
to  make.     McLeran  v.  McKethan,  7  Ired.  Eq.,  70. 

34.  A  testator  devised  to  his  s5n  H.  several  tracts  of  land,  and 
to  his  son  J.  several  tracts,  including  the  home  place,  after  the 
death  of  his  wife.  He  gave  to  each  of  his  daughters,  E.  and 
M  ,  a  negro  woman  and  four  children.  Hs  gave  to  his  wife  ab- 
solutely six  negroes,  and  lent  to  her  during  her  widowhood  four 
other  negroes,  and  gave  horses,  cattle;  plougJis,  &c.,  and  lent 
lier  the  home  plantation,  with  the  privilege  of  fire  wood  and 
rail  timber  on  any  of  his  lands  for  the  use  of  the  plantation. 
He  tlien  directed  as  follows:  "I  wi-11  that  all  my  negroes  be 
liired  out  in  common,  except  those  giren  to  my  wife  and  loaned 
to  her,  and  the  hire  and  interest  of  my  notes  to  go  for  clothing 
and  educating  of  my  children,  and  the  rent  of  my  lands  also." 
At  the  time  of  the  testator's  death  his  son  H.  had  just  arrived  at 
age.  His  son  J.  was  ten,  his  daughter  E.  fourteen,  and  M.  eight 
years  ot  age.  It  was  held^  first,  that  the  widow  was  entitled  to 
the  immediate  possession  of  tile  negroes,  and  the  stock,  farming 
utensils,  &c.,  which  were  bequeathed  to  her;  and  also  to  the 
immediate  possession  and  iiseof  the  home  plantation.  Secondly^ 
that  H.  having  arrived  at  age  was  entitled  to  the  immediate 
possession  of  all  the  land  devised  ta  him,  and  the  one-fifth  part 
of  the  undisposed  of  property,  leaving  the  balance  as  a  "common 
fund  for  the  support  and  education  ot  the  tin-ee  other  children, 
to  be  applied  to  that  purpose  at  the  discretion  of  the  executor. 
Thirdbj,  that  when  I\r.  should  arrive  at  full  age  or  marry  she 
would  be  entitled  to  draw  out  of  the  common  fund  the  negroes 
given  to  her,  and  one-fifth  of  the  property  undisposed  of;  so 
also  J.,  when  he  arrived  at  age,  would  be  entitled  to  the  land 
devised  to  him,  subject  to  the  life  estate  of  his  mother  in  the 
home  place,  and  to  one  fifth  of  the  undisposed  of  property; 
And,  fourthhf,  that  when  M.  arrived  at  age  or  married,  she  would 
be  entitled  to  the  ne'groes  given  to  her,  and  one-fifth  t)f  the  pro- 
perty undisposed  of;  and  the  widow  would  then  take-  the  re- 
maining fifth  part  of  the  property  undisposed,  of.  Easton  v. 
EastoiCl  Ired.,  Eq.,  9<S. 

35.  A  testator,  by  one  clause  of  his  will,  devised  as  follows-: 
"  I  leave  to  J.  S.  W.  the  use  of  the  lot  and  improvements  where- 
on he  now  lives,  until  my  son  arrives  to  twenty-one  yea-rs  of  age, 
or  for  four  years  after  my  death,  then  lavish  them  sold  and  the 
amount  divided  among,  &c.,  on  condition  that  he,  the  said  J.  S, 
AV.,  will  keep  them  in  repair,  and  assist  my  wife  in  the  manage- 
ment of  the  farm  and  settlement  of  my  estate."'  In  another 
clause  the  testator  said:  "  I  hereby  appoint  my  wife  and  my  son 
C.  W.  W.  executrix  and  executor  to  this  my  last  will,  C.  to  qualify 
Avhen  he  arrives  at  21  years  of  age,"  And  again  the  testator 
said,  "I  request  the  favor  of  my  nephew  J;  S.  W.  to  attend  and 
assist  my  wife  in  her  busuiess,  until  my  son  Cv  becomes  capable 
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of  doing  so,  or  longer  if  necessary,  and  to'  employ  otlier  counsel 
and  advice,  when  necessary,  for  Avliicli  I  wish  her  to  compensate- 
him.  The  will  was  made  in  Jnly,  184ff,  the  testartor  died  in 
January,  1848,  and  his  son  C.  arrived  at  ag'e  in  March,  1850,  and 
it  W(v.9  lidd  that  the  devise  to  J.  S.  W.  was  only  as  a  compensa- 
tion for  his  services  until  C.  arrived  at  age  and  qualified  as  ex- 
ecutor, and  that  J.  S.  W.'s  interest  in  the  house  and  lot  termin- 
ated at  that  time.     Shinner  v.  Wood,  7  Ired.  Eq.,  131. 

3().  Where  a  testator  left  to  A  "  eighty  acres  of  land,  the  place 
on  which  he  lives,  getting  his  complement  on  the  north  side," 
and  to  B  "the  remainder  of  the  place  on  which  A  lives,"  it  uai 
held  that  A  and  B  were  so  far  tenants  in  common,  as  to  give  jit» 
risdiction  to  a  court  of  equity  to  decree  a  partition,  and,  for  that 
purpose,  to  establish  a  dividing  line,  having  a  survey  made  under 
the  direction  of  the  master.  Simmonfi  v.  Hendrichs,  8  Ired.  Eq.,  84.. 

37.  "Where  a  father  devised  to  twoof  his  sons  land,  to  be  valued 
and  brought  into  hotchpot  at  the  final  division  of  his  estate,  but 
directed  that  the  sura  of  $1,500  should  be  deducted  from  the 
valuation,  by  way  of  satisfying  a  debt  whfch  he  owed  them  at 
Jiis  death,  it  icas  held  that  the  $1,500  drew  interest  until  the  time 
■when  the  sons  were  put  in  possession  of  the  land.  Tayloe  v. 
Bond,  Busb.  Fq.,  5. 

38.  In  a  devise  to  A  for  life,  and  at  her  death  to  go  to  such 
child  or  children  "as  she  has  had  by  me,"  who  may  be  then 
living,  it  was  held  that  the  words  "  has  had  by  me"  refer  to  the 
time  of  her  death,,  and  that  a  child  born  after  the  writing  of  the 
will  is  provided  for,  and  does  not  come  within  the  me;ining  of 
the  act  of  assembly.  (See  Rev.  Code,  ch.  119,  sec.  29.)     Ihkl. 

39.  A  testator  by  the  first  item  of  his  will,  made  in  August, 
1847,  gave  to  his  wife  as  follows:  "all  my  real  estate,  consisting 
of  several  town  lots  in  Shelby,  viz;  A.  and  U;"  by  the  clause  he 
gave  her  thus,  "  all  my  personal  estate  of  whatever  nature,"  and 
"my  interest  in  a  tract  of  land  lying,  &c.,  whereon  John  Mc- 
Inuis  now  lives,"  he  then  adds,  "  I  do  give  all  the  aforesaid 
bequests  to  my  wife,  her  heirs  and  assigns  forever,.""  and  ap- 
pointed her  executrix.  In  February,  1848,  he  added  a  codicil, 
giving  a  nee:ro  woman,  with  her  child^  lately  purchased,  to  his 
wife.  In  1851,  he  contracted  to  purchase  land  of  the  clerk  and 
master  for  $1875,  but  died  before  paying  the  money,  and  before 
he  had  taken  a  title,  and  it  was  held  that  under  the  act  of  1 844, 
ch.  83,  (see  Rev.  Code,  ch.  119,  sec.  6-)  the  wife  was  entitled  to 
the  testator's  rights  in  this  laud.  Ex  parte  Champion,  Busb.  Eq.,. 
246. 

40.  AVliere  there  ivS  an  enumeration  with  reference  to  classes 
of  property,  an  unenumerated  class  will  not  be  included  in  the 
general  words  of  a  will  preceding  the  enumeration;  otherwise- 
of  an  unemimei-ated  particular,  in  an  attempted  enumeration  of 
the  particulars  of  a  class.     Ihid. 


100  DEVISE— I. 

41.  A  devise  of  land  to  P.  Becker's  heirs  of  the  name  of  Beck- 
er is  a  good  devise  to  the  children  of  P.  B.,  though  he  be  living 
and  take  no  interest  therein.     Lee  v.  Foard,  1  Jones  Eq.,  125. 

42.  In  the  construction  of  a  will,  in  order  to  arrive  at  the  in- 
tention of  the  testator  as  to  what  passes  '©r  who  shall  take,  one 
or  more  words  will  he  supplied  when  the  -sense  of  the  clause  in 
question,  as  collected  from  the  context,  manifestly  requires  it 
Dew  V.  Barnes,  1  Jones  Eq.,  149. 

A3.  Where  a  testator  devised  his  plantation,  slaves,  stock  and 
farming  implements  to  his  widow,  with  a  request  that  she  should 
carry  on  the  farm  and  support  the  children  out  of  the  profits,  but 
in  case  she  married  thait  the  whole  property  should  be  sold,  and 
the  proceeds  ot  the  sale  divided  between  her  and  the  children, 
itica^  held  that  the  surplus  of  profits  remaining  after  supporting 
the  children  and  keeping  up  the  farm,  accruing  during  widow- 
iiood,  belonged  to  her,  and  of  course  went"  to  her  second  hus- 
baud.     Anderson  v.  Arrington,  1  Jones  Eq.,  215. 

44.  A  testator,  after  bequeathing  his  personal  estate  to  his  wife 
;and  children,  proceeded  to  give  to  his  wife,  during  her  life  or  wid- 
owhood, his  dwelling  house  and  several  fields,  and  provided  that 
at  her  death  or  marriage  it  should  "retmii  to  the  common 
stock,"  and  theii'Came  these  words:  "  I  do  further  Avill  that  my 
children,  W.  G.,  ■R.  G.,  M.  P.,  and  the  surviving  children  of  my 
son  S.  G.,  and  Jane,  the  widow  of  my  son  J^  and  her  children, 
S.  G.,  G.  A.  G.,  and  T.  G.,  the  widow  of  my  son  A.  G.,  do  settle 
upon,  and  abide  on  any  part  of  my  lands  that  is  unoccupied,  so 
as  not  to  interfere  with  the  premises  of  those  now  residing  on 
the  land:  and  any  of  the  above  named  chikk-^n  who  shall  settle 
on  my  land,  or  those  now  settled  that  Avill  not  remain  on  said 
land,  but  will  move  off  and  leave  the  same,  then  the  premises 
shall  revert  back  and  be  for  the  use  and  benefit  of  those  who 
may  still  remain  and  live  on  the  said  premises,  and  in  no  case 
shall  any  of  the  aforesaid  children,  or  their  lawful  representa- 
tives, have  the  right -to  sell,  alien  or  transfer  any  of  my  lands; 
for  if  any  of  my  heirs  will  not  live  and  abide  on  the  said  land, 
it  shall  then  remain  and  be  for  the  sole  benefit  of  those  of  my 
heirs  who  may,  and  will  abide,  remain  and  cultivate  the  same." 
It  was  held  that  these  words  conveyed  a  fee  simple  to  the  persons 
named;  that  the  children  of  the  deceased  sons  and  daughter 
took  per  stirpes,  as  class ;  that  the  widows  of  the  deceased  sons 
took  in  the  class  with  their  children ;  and  that  the  words  re- 
quiring a  continued  residence,  and  in  restraint  of  alienation, 
were  void.     Fardue  v.  Givens,  1  Jones,  Eq.,  306. 

45.  A  devise  of  "the  tract  of  land  whereupon  I  now  reside, 
containing  225  acres  more  or  less,"  which  was  made  up  of  an 
•original  tract,  and  several  others  afterwards  added,  and  which 
had  been  used  by  the  testator  as  one  plantation,  will  convey  the 
whole  tract,  as  thus  made  up,  although  the  number  of  acres  is 
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mueli  larger  tlian  what  m  stated  in  the  devise.    Woods  v.  Woods, 
2  Jones,  Eq.,  420. 

4G>  Where  a  testator  diTrected  that  a  certain  tract  of  land  de- 
vised, to  one  of  his  sons  should  receive  contribution  until  it 
should  be  made  equal  in  value  to  the  other  children's ;  it  teas  held 
that  the  crop  g-rowing  on  the  land  at  the  time  of  th@  testator's 
death,  should  be  valued  together  Avith  the  land.  Whitsett  v. 
Brown,  o  Jon«s,  Eq.,  297. 

47.  Where  a  testator^  seized  and  possessed  of  a  large  real  and 
personal  estate,  made  a  partial  disposition  of  it  to  some  of  his 
children,  and  to  his  widow,  to  the  latter  of  whom  he  gave 
household  and  kitchen  furniture,  slaves,  horses,  farming  imple- 
ments, and  many  other  things  applicable  and  necessary  for  hou^ 
keeping  and  farming  operations,  leaving  out  the  bulk  of  his 
land,  and  then  added:  "1  will  that  all  the  balance  of  my  estate, 
real  and  personal  be  disposed  of  as  the  law  directs ;"  it  was  held 
that  the  testator  intended  that  his  widow  should  have  her  dower 
assigned  in  the  manner  directed  by  law  in  cases  of  intestacy. 
Bost  V.  Bost,_  3  Jones,  Eq.,  484. 

48.  A  limitation  by  will,  even  before  the  act  of  1784,  (see 
Rev.  Code,  ch.  119,  sec.  26,)  to  one  upon  the  contingency  of  his 
arriving  at  a  particular  age,  or  of  his  being  married^  loas  held  to 
manifest  an  intention  that  the  devisee  should  take  an  estate  in 
fee,,  in  case  he  did  arrive  at  that  age  or  married  ;and  where  such 
provisions  were  contained  in  a  deed  that  had  no  words  of  in- 
heritance, but  was  referred  to  in  a  will  published  a  lew  days 
afterwards,  in  which  the  several  provisions  of  the  deed  were 
ratified  and  confirmed,  it  was  held  that  the  two  instruments-com- 
bined conveyed  a  fee.      Gray  v.  Winkler,  4  Jones,  Eq.,  308.. 

49.  Where  a  testator,  at  the  time  of  the  making  his  will,  in 
1852  owned  a  small  piece  of  land  called  the  "Godwin  traat,"  to 
which  he  afterwards  added  by  purchase  two  adjoining  tracts,  a 
part  of  one  of  which  he  had  purchased  from  a  man  named  God- 
win, and  the  whole  had  been  cultivated  as  one  farm;  it  was  held 
that  under  the  act  of  1844  (see  Rev.  Code,. oh.,  119,  sec.  6,)4he 
whole  passed  under  the  name  of  the  Godwin,  tract."  Rogers  v. 
Bricklouse,,  5  Jones  Eq.,  301. 

50.  A  devise  of  land  to  be  sold  and  the- proceeds  divided 
among  the  testator's  "heirs  at  law.,"  there  being  nothing  in  the 
will  to  show  that  the  words  were-  not  used  in  their  technical 
sense,  ivas  l&d  to  rec|uire  a  division  per  stirpes.     Ibid. 

51.  The  statute  (see  Rev.  Code,-  ch.  119,  see.  28)  giving  the 
devise  intended  for  a  child,  wiio  died  in  the  life  time  of  the  tes- 
tator, to  his  or  her  children,  was  not  intended  for  the  benefit  of 
the  creditors  of  such  deceased  child,  so  that  his  or  her  children 
do  not  take  it  subject  to  his  or  lier  debts.  Smith  v.  Smith,  5 
Jones,  Eq.,  305. 

52.  Where  a  testator  devised  to  his  own  heirs  equally  to  bo 
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divided  between  tliera;  it  was  held  that  the  division  must  be 
per  stirpes.     Burgin  v.  Patton,  5  Jones,  Eq.,  425. 

53,  Where  a  testator  devised  and  bequeathed  as  follows  :  "  I 
give  and  bequeath  to  my  beloved  wife,  after  the  payment  of  my 
just  debts,  all  my  property,  real,  personal  and  perishable,  to  be 
hers  in  fee  simple,  so  that  she  can  have  the  rig'ht  to  give  it  to 
our  six  children  as  she  may  think  best ;"  it  icas  held  that  there 
was  strong  ground  for  the  position  that  the  testator  intended 
that  his  wife  should  take  an  absolute  interest  ih  the  property^ 
and  that  at  all  events  she  had  power  to  dispose  of  any  part  of  it 
she  pleased  for  the  payment  of  the  debts  of  the  estate;  and, 
hence,  that  a  sale  by  her  of  a  tract  of  land  to  save  slaves  from 
the  payment  of  debts  was  valid.  Alstonv.  Lea.,  6  Jones,  Eq,,  27. 
1  54.  Wlicre  a  testator  devised  and  bequeathed  property,  real 
and  personal,  and  gave  all  the  "  balance  of  his  estate  "  to  certain 
persons  in  general  terms;  and  after  making  his  will  the  testator 
acquired  other  estate,  both  real  and  personal ;  it  was  held  that 
by  the  act  of  1844,  (Rev.  Code,  ch.  119,  sec.  6,)  the  real  and 
personal  estate  afterwards  acquired  fell  into  the  residuary  clause 
and  passed  thereby.     Knight  v.  Knight,  (3  Jones  Eq.,  134. 

55.  A  testator  devised  land  and  bequeathed  personal  estate  to 
sundry  persons.  By  a  residuary  clause  he  gave  all  the  rest  of 
his  estate  real  and  personal  to  his  executors,  in  trust  to  sell  and 
divide  the  proceeds  among  his  wife  and  chidren,  and  added:  "  I 
direct  my  executors  to  keep  my  ebtate  together  and  not  to  hand 
over  any  of  the  clevises  or  legac-ies  until  my  existing  railroad 
contracts  in  T.  and  N.  C.  are  completed:"  The  last  direction  has 
relation  only  to  what  was  given  by  the  residuary  clause.  Faf- 
ton  V.  Patton,  1  Win  si,  20. 

5().  Where  a  testator  by  one  clause  of  his  will  gave  to  his  wife 
all  his  property  of  every  species  whatever  during  her  life,  and 
by  another  clause  said  that  any  children  born  during  his  mar- 
riage with  his  said  wife  should  be  co-equal  heirs  with  her,  but 
he  died  without  having  any  children  by  her,  it  was  held  that  the 
wife  took  an  absolute  estate  in  fee  in  all  his  property.  Turner 
V.  KittreU,  1  Winst.  Eq.,  39. 

See  (Tenants  in  common,  9.) 

n.       EXECUTORY    DEVISES    AND    COXDITIONAL    LIMITATIONS, 

1.  A  devised  all  his  cash  on  hand,  certificates,  stock  in  trade, 
&c.,  also  all  his  estate,  real,  personal  or  mixed,  not  before  de- 
vised, "  to  his  three  illegitimate  daughters,  B,  C  ,and  D,  to  be 
divided  between  them  when  they  should  arrive  at  the  ago  of  18 
or  marry,  between  them  and  tiie  heirs  of  their  bodies  forever; 
but  if  either  of  the  said  children  should  die  before  they  arrive 
at  the  age  of  eighteen  years  or  marry,  then  the  estate  of  tlie 
one  deceased  to  be  equally  divided  between  the  surviving  two, 
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to  them  and  the  heirs  of  their  bodies  forever;  and  if  two  of  the 
said  children  should  die  before  they  arrive  at  the  age  of  eigh- 
teen years  or  marry,  then  the  portion  of  the  two  deceased  shall 
descend  to  the  surviving  one,  and  the  heirs  of  her  body  forever; 
but  if  all  the  said  daughters  should  die  before  they  arrive  at  the 
age  of  eighteen  years  or  maiTy,  and  have  issue  thereby,  then  all 
the  cash,  certificates,  &c.,  and  other  property  aforesaid,  to  be 
equally  divided  between  E,  F,  G,  etc."  1),  one  of  the  daugh- 
ters, intermarried  with  J.  S.,  and  died  after  attaining  the  age  of 
eighteen  years,  but  without  issue.  D's  estate  became  absolute 
upon  her  arriving  at  18  years  of  age,  and  upon  her  death,  with- 
out issue,  did  not  vest  in  her  surviving  sisters.  Cross  remain- 
ders between  the  daughters  are  not  to  be  raised  by  implication 
in  this  case,  and  the  court  will  construe  the  word  o)-  as  and,  to 
effectuate  the  intention  of  the  testator;  his  intention  being  that 
if  either  of  the  daughters  shoidd  die  under  the  age  of  18,  un- 
married and  without  issue,  that  her  estate  should  go  over  to  the 
surviving  sisters;  but  if  either  of  them  sliould  attain  the  age  of 
18,  or  should  marry  and  have  issue,  that  her  estate  before  con- 
tingent should  become  absolute  upon  the  happening  of  any  one 
of  these  events.     Alston  v.  Branch,  1  IMurph.,  "db^. 

2.  Where  lands,  slaves  aiid  other  personal  property  were  de- 
vised to  A,  but  "  if  she  dies  without  having  heirs,"  then,  and  in 
that  case,  the  property  bequeathed  to  lier  shall  be  divided  into 
four  equal  parts  between  the  testator's  brothers,  the  limitation 
over  is  too  remote,  and  the  whole  vests  in  A.  Davidson  v. 
Davidson,  1  Hawks,  163.  (But  see  now  liev.  Code,  ch.  43, 
sec.  3.) 

3.  Testator  devised  a  part  of  his  estate  to  his  wif.^  and  to  his 
daughter  Anne;  and  in  case  his  wife  sliould  have  another  child, 
or  be  with  child  at  his  death,  a  portion  of  the  same  to  such 
child,  "  and  if  he  should  have  no  child  at  the  time  of  his  decease, 
or  his  wife  should  not  be  with  child,  or  in  case  he  should  at  his 
death  have  a  child  or  children,  and  such  child  or  children  die 
before  arriving  at  the  age  of  twenty-one  years,  or  without  heirs 
lawfully  begotten,"  then  over.  Held  that  the  disjunctive  or 
shall  be  construed  and,  to  effect  the  intent  of  the  testator,  and 
that  such  limitation  is  not  too  remote.  Turner  v.  Whit  led,  2 
Hawks,  613. 

4.  The  testator  further,  in  the  same  clause  of  his  will,  adds, 
in  disposing  of  the  property  "given  as  aforesaid  to  his  child  or 
children,  if  no  such  cJiilcl  or  cJiildren,  to  be  equally  divided  be- 
tween his  brothers  W.  and  L."  Construed  that  this  is  a  limita- 
tion upon  the  contingency  of  the  birth  of  a  posthumous  child, 
and  the  existence  or  non-existence  of  his  daughter  Anne,  at  the 
time  of  his  death;  and  docs  not  await  all  the  limitations  enume- 
rated in  the  first  part  of  the  clause.     Ibid. 

5.  It  is  a  general  rule  with  respect  to  the  profits  of  real  estate. 
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that  where  the  fee  is  vested. in  .a  devisee,-,  subject'  to  be  divested' 
upon  a  contingency,  the  profits  which  accrue -from  the  death  of 
the  testator  until  the  divesting  of  the  estate  belong  to  the  ad- 
ministrator of  the  devisee.     Ihid. 

6.  Where  A  devised  land. to  J.  Wy  and  his  wife  during  their 
lives,  and  to  the  longest  liver  of  them,  and  also;  bequeathed  to 
them  certain  slaves,  &c.,  for-  their  lives  as  aforesaid;  and  after 
their  decease,  he  gave  the  said  land  and  negroes  to  the  heirs  of 
their  bodies,  to  be  equally  divided,  to  them  and  their  heirs  for- 
ever, it  was  held  that  J.  W..  .and  his  wife  took  an  estate  in  the 
land  and  negjoes  for  their  lives  and  the  life  of  the  survivor,  and 
at  the  death  of  the  survivor  the  persons  who  were  then  the  heirs 
of  their  bodies  took  the  land:  exclusive  of  a  child  who  had  died 
in  the  life  time  of  the  survivor;  and  the  same  persons  took  an 
absolute  interest  in  the  negroes,  excluding  the  administrator  or 
assignee  of  a  cliild  who  had  died  in  the  lifetime  of  the  survivor. 
Jarvis  v.  Wyatt,  4  Hawks,  227j. 

7.  Where  a  testator  devised  and  bequeathed  all  his  estate,  con- 
sisting of  land,!  slaves  and  perishable  property,  such  as  house- 
hold furnitiu'e  and  live  stock,,  to  his  wife  for  life,  and  then  pro- 
ceeded, "  and  at  the  death  of  my  wife,  the  property  then  remain- 
ing; to  go  to  my  son  A.  H. ;  and  provided  he  should  be  then 
dead,  to  go  to  his  lawful  heii-s,  if  any;  and  provided  the  said  A. 
H.  should  die  before  his  mother,  and  die  cliildless,  then  the  re- 
maining property,  after  the  death  of  my  wife,  to  be  sold,  and  to 
be  applied "  to  certain  specified  purposes,  it  ivas  liehl  that  the 
wife  took  but  a>  life  estate  in  the  land  and  .slaves,  that  the  son 
did  not  take  a,-.vested  but  only;.a  contingent  interest  in  this  prop- 
erty, and  that  upon  the  death , of  the  son,  in  the  life  time  of  his 
mother,  leaving  children,  the  children  took  such  an  interest  in 
the  slaves  as  entitled  them  to  apply  to  a  court  of  equity  to  restrain 
the  tenant  for  life  from  selling ;  the  slaves  out  of  the  State,  and 
to  compe.1  her  and  her  vendees- 19  give  security  for  the  forth-- 
coming  of  the  slaves  at  her  de.athi  Hales  v.  Griffin,  2  Dev.  and  , 
Bat.  Eq.,.425.. 

8.  In  a  considerable  class  of  cases,  a  devise  or  bequest  of : 
what  shall  remain  or  he  left  at  tire  decease  of  the  prior  devisee  or 
legatee  has  been  lield  to- be  void;  for  uncertainty^.  But  where  a 
part  of  the  property,  comprised  in  such  a  gift,  consists  of  house- 
liold  furniture  or;  other  articles  of  a  perishable  nature,  these 
words  may  fairly  be  considered  as  referring  to  tha  use  and  wear  by 
the  first  taker.  Such  would  be  the  construction,  if,  it  were  lim- 
ited to  hirai expressly  for  life;  ;aiid  indeed  there  is  not  any  case 
in  which  such  expressions  have  been  held  to  render  the  gift 
void,  wher-e  the  interest  of  the  first  taker  was  -  so  limited  for 
life.     Ibid.. 

9.  Where  A  by  will  devised  as  follows:  "I  give  the  balance 
or  residue  of  my  property  to  my  executor  in  tru.st,  for  the  bene- 


DEVISE— n.  im 

fit'  of  my  sister  Q's  grand-children,  by  the  name  of  F,  to  be  paid 
to  anyone  of  them  who  should  apply  for  the  same;  subject, 
however,  to  the  payment .  of  the  legacies,  &c.  But  should  no 
one  of  my  sister  Q.'s  grand-children,  or  any  one  duly  authorized, 
legally  to  receive  the  above  property  in  their  behalf,  apply  with- 
in two  years  from  the  time  of  my  decease,  then  the  above  prop-- 
ei-ty  to  revert  unto  Mary  G.  Kron's  children  and  be  distributed 
equally  among  them,  subject  to  the  legacies,"  &c. ;  it  iv as  held 
that  the  grand-children  of  Q.  being  aliens,  although  they  w^ere 
entitled  to  the  residue  of  the  personal  property,  could  not  re- 
ceive and  hold  any  beneficial  interest  in  the  real  estate;  and 
that  this,  therefore,  should  go  over^  under  the  limitation,  to 
Mary  C.  Kron's  children;  and  this,  the  more  especially  as  the 
testator  had  plainly,  in  a.  previous  part  of  the  will,  expressed 
his  intent,  that  no  part  of  this  real  estate  should  go  to  his  heirs 
at  law.     Atldiis  v.  Kron,  2  Ired.  Eq.,  58. 

10.  A  testator  devised  as  follows:  "I  devise  to  my  wife  S.  E.. 
D.,  and  to  my  daughter  E.  J.  D.,  and  their  heirs  forever,  all  my 
estate  real  and  personal,. to  be  equal  and  joint  heirs  to  sell  and 
dispose  of  the  same,  and  to  the  survivor  on  the  death  of  either 
of  them,  and. should  my  wife  bring  forth  a  living  child,  being 
now  in  a  state  of  pregnancy,  I  make  such  child  equal  and  joint 
heir  with  my  child  E.  J.  D.,  and  my  wife  S.  E.  D.  1  further  ap- 
point my  wife  S.  E.  D.  sole  executrix,  all  my  estate,  real  and 
personal,  being  at  her  absolute  disposal  during  the  minority  of 
my  child  or  chikh-en,  she  having  the  sole  guardianship  of  said 
children."  The  testator  died,  and  the  child,  of  which  his  wife 
was  pregnant,  was  afterwards  born:  Held,  1st,  that  on  the  birth 
of  the  posthumous  daughter,  the  mother  and  her  two  daughters 
were  devisees  and  legatees-  in  common  in  fee,  subject,  at  least 
as  between  the  mother  and  her  daughter  E.  J.  D.,  to  an  execu- 
tory devise  over  to  the  survivor.  2ndly,  that  the  widow  'had 
no  power  under  the  will  to  sell  the  I'eal  estate ;  that  the  deed  of 
the  daughters,  they  being-  under  age,  would  be  either  void  or 
voidable,  and,  therefore,  that  a  contract  for  the  sale  of  the  land 
could  not  be  enforced..    Devereux  v.  Dunn,  2  Ired.  Eq.,  206. 

11.  A  testator,  after  making  several  bequests,  devised  as  fol- 
lows: "The  balance  of  my  estate  I  dispose  of  as  follows:  I  wish 
my  wife  to  have  the  same  during  her  life  or  widowhood.  If  she 
marries,  then  I  give  her  the  one  half  of  this  balance  of  my  es- 
tate, to  her  and' her  heirs,  the  other  half  to  my  child  or  children 
living  at  my  deaths  If  my  child  or  children  should  die  before 
they  arrive  at  the  age  of  twenty  one  or  marriage,  then  I  givt; 
their  estate  to  my  wife  for  life,  remainder  to  my  father  for  life, 
remainder  to  my  mother  for  life,  remainder  to  the  survivor  in^ 
fee  simple..  ¥ok  it  will  be  seen  that  they,  my  children,  will  have- 
some  estate  in- possession  on  the  marriage  of  my  wife.  Should; 
my  wife  or  children  either  at  the  age  ot  twenty-one,  or  be  mar  - 
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riecl,  then,  I  will  that  the  one  half  of  my  estate  before  given; 
them  be  immediately  delivered  to  them,  their  heirs  and  assigns:^ 
A  died,  leaving  his  wife  and  two  children  surviving  him.  His 
widow  maiTied,  and  tlien  one  of  his  children  died  intestate,  un- 
der age,  and  unmarried.  Held,  that  the  deceased  child  took,^  on- 
the  marriage  of  its  mother,  a  vested  interest  in  the  share  of  the 
Estate  devised  to  it,  subject  to  the  ulterior  contingent  remain- 
ders ;  and  that,  upon  its  death,  that  portion  of  tlie  estate,  which 
was  realty,  descended  to  the  surviving  child,  and  that  portion,, 
which  was  personalty,  was  to  be  equally  divided  between  the 
mother  and  the  surviving  child,  in  both  cases  subject  to  the  ul-- 
terior  contingent  remainders.  Hdd,  further,  that  therie  were  no- 
cross-remainders  by  implication  between  the  children,  and  that 
the  remainders  over  to  the  wife,  &c.,  could  only  take  effect  on 
the  death  of  both  the  children,  under  age  and  unmarried.  Plcot 
■^.  Ar mislead,  2  Ired.  Eq.,  22(5.- 

12.  A  testator,  having  a  wife,,  two  sons,  and  grand-children 
by  one  of  his  sons,  devised  as  follows;  "Third,  it  is  my  desire 
that  all  of  my  property,  real  and  personal,  that  may  be  left  after 
my  debts  are  satisKed,  I  devise  to  my  wife  during  her  natural 
life.  Fourth,  I  give  to  my  son  J.  S.  one  dollar.  Fifth,- 1  give  ta 
my  son  J.  S.'s  children  the  sum  of  $600  out  of  the  annual  income 
of  my  estate,  for  the  support  and  benefit  of  his  children,  to  be 
paid  annually  by  my  executors.  Sixth,  I  give  ta  my  sen  A.  J. 
six  hundred  dollars  annually.  Seventh,  sit  the  demise  of  my 
wife,  I  lend  unta  my  son  A.  J.  the  one  half  of  my  real  and  per- 
sonal estate,  including  the  piece  I  now  reside  on,  and  the  lands 
adjoining  it.  If  my  son  A.  J.  should  demise  without  lawful 
issue,  I  then  give  the  property  to  my  son  J,  S.'s  children,  to  be 
managed  by  ray  executors  in  that  way  they  may  deem  proper, 
to  the  benefit  of  his  children."  Held,  first,  that  the  annuities 
cha'rged  on  the  life  estate  of  the'  widow  are  to  be  paid^  though 
they  exhaust  all  the  income  of  the  estate,  and  leave  the  widow 
without  the  means  of  maintenance:  Secondly ^  that  the  annuity 
to  the  children  of  J.  S.,  being  "  :or  tlieir  support  and  benefit," 
is  to  be  paid  to  those  children  that  were  in  esse  at  the  death  of 
the  testator;  and  the  after  born  children  are  to'  be  let  in  to  the 
benefit  of  the  annuity  prospectively  from  their  births;  Thirdly, 
that  on  the  death  of  the  widow  the  annuities  will  cease,  and  A. 
J.  will  take  one  moiety  of  the  estate,  subject  to  the  ulterior  lim- 
itation upon  his  dying  without  issue:  Fourthly,  that  the  children 
of  J.  S.  take  the  other  moiety  6f  the  estate  on  the  death  of  the 
widow.     Ferrand  v.  Jones,  2  Ired.  Eq.,  635. 

13.  A  testator  devised  to  his  wife  certain  lands,  and  added: 
"I  also  give  her  all  the  negi'oes  I  got  from  J.  K.'s  estate.  I  also 
loan  her  $3,000,  and  provided  that  she  has  no  child  by  me  that 
arrives  to  the  age  of  21  years.;  or  dies  under  that  age  leaving 
Swful  issue,  I  give  her  the  said  $3,000;     I  also  lend  her  all  my 
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Vioiisehold  and  kitchen  furniture  during'  her  hfe  or  "widowhood. 
It  is  also  my  will  that  the  property  I  have  given  my  wife  and 
loaned  her,  Avith  all  the  property  I  shall  hereafter  dispose  of  in 
this,  my  will,  remain  together  on  my  plantation,  under  the  care 
■of  my  executors  and  trustees,  Avhich  I  shall  hei'eafter  appoint, 
and  the  profits  arising  therefrom  to  go  to  the  benefit  of  my 
mother,  and  the  education  of  my  children,  should  I  have  any, 
until  my  oldest  child  arrives  to  the  age  of  21  years.  The  bal- 
ance of  ]ny  property  not  already  disposed  of,  both  real  and  per- 
sonal, together  with  the  household  and  kitchen  furniture  loaned 
to  my  wife,  I  leave  in  trust  with  my  friends  A.  B.  and  C.  D., 
for  the  benefit  of  my  child  or  children,  should  I  have  any  to  ar- 
rive at  the  age  of  21  years,  or  th6  issue  of  such  child  or  children 
at  the  age  of  21  years;  and  A.  B.,  C.  D.  and  E.  F.  to  deliver  to 
them  the  said  property."  The  testator  left  surviving  him  a  wife 
and  daughter;  and  it  was  held  that,  by  tlie  will,  the  testator  had 
thrown  his  whole  property,  real  and  personal,  into  a  joint  fund, 
to  be  held  by  his  executors  in  the,  manner  specified,  the  profits 
to  be  equally  divided  between  his  widow  and  her  daughter;  the 
division  of  this  joint  fund  to  be  contingent  upon  one  of  two 
events,  either  the  arrival  at  age  of  the  daughter^  or  her  death 
without  issue  before  that  period:  further,  that  the  legacy  of 
$3,000  Vv'as  still  a  loan ;  that  it  must  be  held  by  the  executors, . 
and  the  widow  is  only  entitled  to  the  interest  on  it,  until  the 
contingency  happens  of  the  daughter's  dying  under  age  and 
without  issue,  at  which  event  it  will  be  converted  into  an  abso- 
lute gift  to  the  widow;  and  still  further,  that  only  the  original 
stock  of  negroes  from  J.  K.'s  estate  passed  under  the  bequest, 
and  none  of  the  increase  born  before  the  making  of  the  will. 
Boivers  v.  3Iat(heics,  4  Ired.  Eq.,  258. 

14.  A  testator  in  1831  devised  to  his  ten  children  a  tract  of 
land  in  fee,  eipially  to  be  divided  among  them ;  also  gave  them 
several  negroes,  and  then  followed  this  clause:  "  Should  any  of 
my  children  die  before  they  have  lawful  heirs  of  their  bodies, 
the  property  of  my  child  that  may  decease  shall  be  equally  di- 
vided among  my  children  that  may  survive."  It  ivas  held  that 
each  of  the  children  took  an  estate  in  fee,  defeasible  upon  his  or 
her  death,  before  having  a  child;  and  upon  the  birth  of  such 
child  the  fee  became  'absolute,  whether  the  devisee  had  or  had 
not  had  issue  living  at  the  time  of  his  or  her  death.  Sadler  v. 
Wilson,  5  Ired.  Eq.,  2iMi. 

15.  A  testator  devi.sed  as  follows:  "I  give  to  my  brother  J. 
the  other  half  of  my  estate,  in  trust  for  the  benefit,  maintenance 
and  support  of  ray  daughter  A.,  provided  she  becomes  a  widow 
and  has  not  a  sufficiency  for  her  support,  during  her  life,  and  at 
the  time  of  her  death  (or  should  her  situation  require  it)  to  be 
■equally  divided  between  the  children  of  my  daughter  A.  S.,  then 
alive,  or  their  i^jsu'e,  and  should  cither  of  them  die  without  issue, 
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then  their  part  to' Be- equally  divided  between  the  survivors,  or 
their  issue.  It  loas  held  that,  there  being  no  direction  for  accu- 
mulation, the  prohts  accruing  during  the  coverture  of  A.  were 
not  disposed  ©f,  and  belonged  to  the  next  of  kin  of  the  testatrix. 
Harvey  v.  Smithy  7  Ired.  Eq.,  182, 

16.  Where  a  testator  devised  and  bequeathed  his  estate,  con- 
sisting of  land' and  slaves,, to  hisf  daughter  M.  S.,  and  if  she  died 
without  chiklren  surviving  her,  "then  the  lands  to  my  own  heirs^ 
at  law,  and   the  slaves  and   their  increase  to  my  next  of  kin,"' 
and  also  gave  lands  and  slaves  to  a  son  and  provided  that  if  he  • 
should  marry,  the  said   land   and  slaves  should   beheld  by  his-, 
son  and  wife,  and  the  children  that  might  survive  their  parents- 
"upon  the  same  terms,"  and  subject  to  the  same  uses,  conditions 
ancl   limitations  mentioned  in  the  devise  to  his  daughter,  M.  S. ;. 
it  was  held  that,  upon  the  death  of  the   son  without  leaving  a 
child,  the  land   devolved  upon  the  testator's  heirs  at  law,  who 
were  a  daughter  and  two  children  of  a  deceased;  daughter,  the- 
children  taking   their  deceased  mother's   share;  but   that   the^ 
slaves  went   to  the  daughter   alone;,  '•'■next,  of  kin,"  in  a  will 
meaning    "nearest   of  kin."     Harrison  v..  Ward,^^  Jones  Eq.,, 
236. 

17.  A  devise  by  a  father  of  a  tract  of  land  to  his  son  A,  during 
his  natural  life,  with  a  declaration  that  his  single  daughters  "re- 
maining on  the  plantation,  should  they  live  longer,  to  be  his 
heirs  and  the  heirs  of  each  other,  w-hilst  siiigle,  and  that  should 
his  son  B  have  a  male  heir,  he  shall,  be  heir,  to  my  plantation, 
after  the  death  of  my  single  daughters,"  is-  a  devise  to  A  for 
life,  with  remainder  to  his.  singla  daughters  lor  life,  provided 
they  should  remain  single,,  with. an  executory  devise  over  to  the 
son  or  sons  of  B.     3IcKay  v.  McNeill,  6  Jones  Eq.,  258. 

18.  A  testator  gave  his  estate,,  consisting  of  realty  and  person- 
alty, to  his  daughter  and  her  heirs,  and  if  she  should  die  with- 
out heirs  of  her  body,  he  directed  the  property  to  be  divided  in- 
to four  parts,  as  follows :  one  part'  to  a  brother  and  his  heirs, 
another  part  to  a  sister  and  her  heirs,  a  third  part  to  his  other  ■ 
lawful  heirs,. and  a  fourth  part  "to  foreign  missions,  to  be  paid 
to  the  treasurer  of  that  board,  to  be  appropriated  to  that  pur- 
pose." By  another  clause  he  provided. thati  "if;  there  should  be 
any  property  not  given  away  heretofore,  it:  is  to  be  equally  di- 
vided between  all  my  lawful  heirs."  The  brother  and  sister  sur- 
vived the  testator  but  died  before  the  daughter,  who  afterwaids 
died  without  issue,  and  it  was  held,  1st,. that  the  two  shares  first 
mentioned  went,  the  realty  to  the  heirs  audi  the  personalty  to 
the  personal  representatives  of  the  brother  and  sister  respective- 
ly:. 2d,  that  the  third  share  belonged  to  such  as. were  heirs  of 
the  testator  as  to  realty,  excluding  the  heirs  of  thebrother  and 
sister  first  mentioned.  3d,  that  the  share  devisedi  to  foreign 
missions,  having   lapsed   on  account   of  the   ambiguity  of  the  ■ 
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idatise  whioh  «ontained  it,  fell  into  the  residue,  and  descended 
upon  fill  t'hose  who  were  heirs  of  the  testator  as  to  xealty.  Hack- 
siey  V-  'Griffin,  6  Jones  Eq.,  381. 

in.       ADEilPTION    OP    DEVISES. 

1.  Where  a  tract  of  land  devised  was  sold  by  the  testator,  and 
:a  bond  g-iven  bj  him  to  make  title,  which,  however,  was  not 
done  in  his  life  time;  it  was  held  that  the  intended  devisee  had 
no  claim  upon  the  proceeds  of  a  note  taken  by  the  testator  for 
the  purchase  money  of  the  land.  .Chambers  v.  Kenis,  6  Jones 
Eq.,  280. 

IV.       DEVISE  FOR  CHARITABLE  USES. 

1.  A  Revise  of  funds  "  for  the  establishment  of  a  free  school "  or 
.-schools  for  the  benefit  of  the  poor  of  a  county  "  is  a  valid  devise, 
.and  is  not  such  a  perpetuity  as  is  prohibited  by  the  constitution  of 
this  State  or  l3y  the  common  law.   State  v.  3fcGoiren,  2  Ired.  Eq.,  9. 

2.  A  devised  certain  lands  to  his  wife  for  life,  and  after  her 
.death  to  B.  S.  for  life,  and  "after  the  death  of  B.  S.  to  the  poor 
•of  the  county  of  Beaufort,  on  the  express  following  conditions 
.and  no  other,  that  is  to  say,  that  they  shall  never  be  sold,  but  be 
held  as  a  stock  belonging  to  said  poor,  subject  to  be  rented,  cul- 
tivated or  leased,  as  the  wardens  or  managers  of  the  poor  may 
deem  most  advisable,  but  never  to  be  let  for  a  longer  term  of 
time  than  seven  years,  and  no  more  timber  to  be  used  than  is 
necessary  for  the  use  of  farming,"  &c.  Held,  first,  that  this  de- 
vise did  not  vest  the  legal  title  to  the  lands  in  the  wardens  of  the 
poor,  either  as  individuals  or  in  their  corporate  capacity,  and 
that  therefore  they  had  no  right  to  recover  them  at  law ;  second- 
ly, that  a  devise  to  "the  poor  of  a  county,"  is  a  devise  to  "  such 
a  charitable  purpose  as  was  allowed  by  law  "  before  the  passage 
of  our  statute  concerning  charities.  Rev.  Stat.,  chap.  18,  and  is 
therefore  emljraced  within  the  provisions  of  that  statute,  and 
that  it  is  sufficiently  definite  to  authorize  a  court  of  equity  to  en- 
force it;  thirdly,  that  the  perpetuities,  forbidden  by  our  constitu- 
tion, are  estates  settled  for  ^3/ 'n-afe  uses,  so  as  to  be  unalienable, 
and  do  not  include  public  charities.  State  v.  Gerard,  2  Ired. 
Eq.,  210. 

3.  A  by  will,  dated  in  1807,  devised  as  follows,  after  directing 
the  sale  of  eertain  bank  stock  upon  the  death  of  his  wife:  The 
executors  ■'^shall  pay  over  and  deliver  the  money  arising  from 
the  sale  for  the  benefit  of  the  Methodist  Episcopal  Church,  m 
America,  whereof  Francis  Asbury  is  the  presiding  bishop;  this 
sum  to  be  disposed  ot  by  conference  or  the  difterent  members 
composing  the  same,  as  they  shall,  in  their  godly  wisdom,  judge 
wall  be  most  expedient  or  beneficial  lor  the  increase  and  pros- 
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perity  of  the  gospel."  Held,  that  this  bequest  being  made  tea 
multitude  of  persons  in  their  aggregate  capacity,  which  persons 
have  not  been  incorporated  by  any  act  or  charter  of  incorpora- 
tion, and  the  object  of  the  bequest  being  of  so  indefinite  a  nature 
that  tlie  court  cannot  determine  how  it  should  be  applied,  the 
same  is  void,  and  that  the  testator  therefore  died  intestate  as  to. 
the  subject  matter  of  this  bequest.  Holland  v.  Peck,  2  Ired.  Eq., 
255. 

4.  Also  that  the  doctrine  of  the  English  courts  of  chancery  in 
relation  to  charities,  by  which,  in  certain  cases,  they  direct  such 
bequests  to  be  executed  c?/p"es,  is  unsound  in  principle,  and  can- 
not be  adopted  by  the  courts  of  equity  in  this  state.  Ihid. 
.  5.  A  devise  to  a  religious  congregation  is  valid,  if  the  court 
can  see  with  certainty  what  congregation  is  intended.  Wli'de  v. 
'  The  University,  4  Ired.  Eq.,  19.  • 

See  (Devise — Devises  void  or  ineffectual,  2-4.)  • 

V.       DEVISES,    VOm    OR    INEFFECTUAL. 

1.  The  doctrine  of  execution  cypres  does  not  prevail  in  ihis. 
state,  and  if  the  intention  of  the  testator  cannot  be  literally  ful- 
filled, a  trust  results  for  the  heir  or  next  of  kin.     BIcAhby  v. 
Wilson,  1  Dev.  Eq.,  270. 

2.  Where  a  testator  devised  property  in  trust  "for  the  support 
of  a  minister  of  the  associate  seceding  party,  who  shall  preach 
at  the  seceding  congregational  meeting  house,  called  Gillead," 
and  a  majority  of  that  congregation,  being  of  a  different  denomi- 
nation, refused  to  permit  a  minister  of  the  associate  seceding 
party  to  ofhciate  in.  their  church,  it  tuas  held  that  a  trust  resulted 
to  the  heirs  at  law,  although  the  associate  seceding  party  offered 
to  build  another  church  near  the  one  mentioned  by  the  testator. 
Ibid. 

3.  Where  a  testator  directed  his  lands  to  be  sold  and  the  pro-, 
ceeds  applied  to  a  purpose  which  failed;  Held,  there  being  no 
evidence  of  an  intent  to  convert  the  land  out  andoid  into  money, 
that  a  trust  resulted  to  the  heir  at  law,  notwithstanding  a  resid- 
uary clause  bequeathing  "  any  other  thing  not  mentioned  in  this 
my  last  will."     Henderson  v.   Wilson,  1  Dev.  Eq.,  309. 

4.  A  devise  that  land  should  be  sold  and  "  the  proceeds  laid 
out  in  building  convenient  places  of  worship,  free  for  the  use  of' 
all  christians,  who  acknowledge  the  divinity  of  Christ  and  the- 
necessity  of  a  spiritual  regeneration,"'  is  void  for  uncertainty. 
White  V.  Tlie  University,  4  Ired.  Eq.,  19. 

5.  Where  real  properly  was  directed  by  the  will  to  be  sold 
and  the  proceeds  divided  among  the  testator's  widow  and  chil-. 
dren,  it  icas  held  that  three  children  who  had  died  before  the  will 
was  made  were  not  embraced  in  the  act  of  assembly,  (see  Rev. 
Code,  ch,  119,  sec.  28,)  in  relation  to, childi;en,  who.; lxayedi,Qd^ii\ 
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the  life  time  of  their  parents,  and  that  the  shares,  which  they 
would  have  taken  had  they  been  living  at  the  time  the  will  was 
made,  were  still  to  be  considered  as  real  estate  and  to  go  to  the 
heirs 'at  law,     Lindsay  v.  Pleasants,  4  Ired.  Eq.,  320. 

6.  Where  a  devise  "of  land  failt*  because  it  is  void,  or  by  reason 
ofthe  death  of  the  devisee  in  the  testator's  life  time,  the  land 
devolves  upon  the  heir  at  law,  and  does  not  go  to  the  residuary 
devisee,.    Lea  v.  ^roivUy^  Jones  Eq.,  141. 


DISCOVERY. 

1.  In  a  bill  for  the  discovery  and  production  of  deeds,  it  is 
absolutely  necessary  to  charge  that  the  deeds  have  come  to,  or 
are  in  the  hands  of  the  defendants.  It  is  not  suflficient  to  state 
that  a  certain  person  had  some  deeds  in  his  hands  without  de- 
scribing them,  and  that  he  died  and  made  some  of  the  defen- 
dants his  executors,  and  others  his  devisees,  without  any  allega- 
tion that  any  deeds  lor  the  land  claimed  by  the  plaintiff,  or 
material  to  him  in  the  controversy,  have  come  into  the  custody, 
or  under  the  control  of  the  defendants.  Hough  v.  3IarJin,  2  Dev. 
^nd  Bat.  Eq.,  379. 


DISSEIZIN. 

1.  A  freeholder  cannot  now  be  disseized  of  his  seizin  but  by 
a  dispossession  aided  by  the  act  of  Jaw.  which  takes  away  his 
right  of  entry.  Therefore,  a  disseizin  in  this  state  can  only  be 
a  dispossession  and  a  continued  adverse  possession  ft  r  seven 
years  under  color  of  title.     Tysonw.  B.arrington,  G  Ired.  Eq.,  329. 


DISTRIBUTION. 

1.  It  seems  that  a  trust  estate  in  personalty  is  as  much  subject 
to  distribution,  on  the  death  of  the  owner  intestate,  as  a^  legal 
estate, in  personalty-..    Butherford  v.  Craik,  2  Hay.,  2G2,  (435.) 
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2.  Where  a  settlement  was  made  in  contemplation  of  marriage, 
of  all  the  real  and  personal  estate  of  the  intended  wife,  and  cer- 
tain real  estate  of  the  intended  liusband,  whereby  a  portion  of 
the  wife's  personal  estate  was  secured  to  the  husband,  and  the 
residue  thereof  was  secured  to  the  wite,  together  with  a  life 
estate  in  his  real  property,  and  an  annuity  of  £120  out  of 
his  property  not  conveyed  in  the  settlement,  in  the  event  of  her 
surviving  him,  the  covu-t  inclined  to  hold  that,  upon  the  death  of 
the  husband  intestate,  the  wife  could  not  claim  a  distributive 
share  in  the  personal  estate  secured  to  him  by  the  deed.  Ibid. 

3.  A  posthumous  child  is  entitled  to  a  distributive  share  under 
the  statute  of  distributions.  Hill  v.  Moore,  1  Murph.,  233.  (See 
Kcv.  Code,  ch.  64,  sec.  1.) 

4.  Legacies  given  by  a  testator's  w'iW  cannot  be  brought  into 
the  account  in  the  distribution  of  personalty,  as  to  which  he  died 
intestate.     Ford  v.   W/iedhee,  1  Dev.  and  Bat.  Eq.,  16. 

5.  A  legacy  to  one  of  the  testator's  next  of  kin,  "which  will 
include  every  part  of  my  estate  intended  for  him,"  will  not  bar 
his  claim  to  a  distributive  share  of  the  residue.     Ibid. 

6.  Next  of  kin,  born  before  the  time  when  distribution  is  to 
be  made,  are  not  entitled  under  the  statute,  tmless  they  were  in 
ventre  sa  mere  at  the  death  of  the  intestate.  Grant  v.  Bustin,  1 
Dev.  and  Bat.  .Eq.,  77. 

7.  Slaves  advanced  by  j^arol  to  a  daughter  by  her  father  upon 
her  marriage,  and  remaining  in  the  possession  of  her  husband 
until  the  death  of  the  father  intestate,  are  under  the  act  of  1806 
(Rev.  Stat,  chap.  37,  sec.  17)  an  advancement  at  the  time  of  the 
marriage ;  and  if  the  daughter  die  before  her  father,  her  husband, 
and  not  her  children,  is  entitled  to  them.  Hinton  v.  Hinton,  1 
Dev.  and  Bat.  Eq.,  587.     (See  Rev.  Code,  ch.  37,  sec.  17.) 

8.  Where  some  negroes,  which  had  been  undisposed  of  by  will, 
had  been  placed  by  the  testator  in  his  life-time  in  the  possession 
of  one  of  his  sons,  where  they  remained  until  the  testator's  death; 
Held,  that  there  being  only  a  partial  intestacy  this  could  not  bo 
construed  an  advancement,  so  as  to  entitle  such  son  absolutely 
to  the  negroes  on  the '  testator's  death,  under  ^he  provisions  of 
the  act  of  assembly.  Rev.  Stat.,  chap.  37,  sec.  17.  To  constitute 
Buch  an  advancement,  there  must  be  an  entire  intestacy  of  the 
parent.     Richmond  v.    Vanhook,  3  Ired.  Eq.,  581. 

9.  Where  there  is  a  will  and  an  undisposed  of  residue,  in  the 
division  of  it  among  the  next  of  kin,  nothing  that  has  been  ad- 
vanced by  the  testator  either  real  or  personal,  in  his  lifetime,  nor 
any  thing  bequeathed  in  the  will,  is  to  be  accounted  for.  Don- 
nell  V.  Ilatear,  5  Ired.  Eq.,  7. 

10.  A  father  made  an  advancement  to  one  of  his  sons,  and 
took  from  him  a  covenant,  by  which  he  stipulated  "  that  he 
'Would  pay  to  his  brothers  and  sisters,  on  a  final  settlement  of 
ihis  father's  estate,  without  interest,  whatever  sura  or  sums  of 
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money  lie  had  received,  if  above  his  rateable  part  of  said  es- 
tate." Afterwards  the  father  borrowed  a  sura  of  money  from 
his  son  (not  equal  to  the  amount  advanced)  and  gave  his  bond 
for  it;  and  if  was  held  that  the  brothers  and  sisters  not  advanced 
had  no  right  to  restrain  the  collection  of  this  bond.  Webb  v. 
Lyon,  5  Ired.  Eq.,  6?. 

11.  If  a  person  die  intestate,  without  issue,  and  without  fath- 
er, mother,  brother  or  sister,  but  a  paternal  grand-father  and 
maternal  grand-mother,  a  paternal  aunt  and  several  maternal 
aunts,  the  children  of  the  grand-mother  by  a  second  marriage, 
the  personalestate  will  go  to  the  grand-father  and  grandmother 
equally,  to  the  exclusion  of  all  the  aunts  of  the  decedent.  Gtir 
Uspie  V.  Foy,  5  Ired.  Eq.,  280.  (See  Rev.  Code,  ch.  61-,  sec.  1, 
Rule  5.) 

12.  Where  slaves  are  delivered  by  a  father  to  his  son-in-law 
at  the  time  of  his  marriage,  and  the  son-in-law,  afterwards,  in 
the  life  time  of  the  father,  sells  the  negroes,  they  are  still  to  be 
considered  as  a  gift  by  the  ftither,  and  the  advancement  is  to  be 
valued  at  the  time  of  the  delivery.  Hicks  v.  Forrest.  6  Ired 
Eq.,  528. 

13.  Where  an  advancement  of  a  slave  has  been  made  to  a  son 
by  his  father,  the  B6n  shall  be  charged  with  the  valuation  of 
this  negro,  as  part  of  his  advancement,  in  the  distribution  of  the 
intestate's  estate,  li  slaves  advanced  increase,  the  child  has 
the  benefit;  and  if  a  loss  happen  he  must  bear  it.  Walton  v 
Waltoih  7  Ired.  Eq.,  138. 

14.  Where  a  -father  put  into  the  possession  of  his  son  a  slave, 
not  as  an  advancement  but  expressly  as  a  loan,  and  the  slave 
remained  several  years  in  possession  of  the  son,  without  any 
claim  on  the  part  of  the  father,  and  then  the  slave  died,  and 
afterwards  the  father  died  intestate;  it  was  held  that  tlie  slave 
was  not  an  advancement,  but  the  value  'of  the  hire  of  the  slave 
while  in  the  sons's  possession  was  an  advancement.  Banner  v. 
Winburn,  1  Ired.  Eq.,  142. 

15.  Afather  sold  to  one  of  his  sons  a  tract  of  land,  and  took 
his  bonds  for  the  purchase  money.  Afterwards  he  surrendered 
one  of  the  bonds  to  his  son  and  then  died  intestate;  and  it  was 
held  that  the  amount  of  the  bond  so  surrendered  was  an  advance- 
ment to  the  son.     Ihid. 

16.  In  the  case  of  advancements,  interest  should  not  be  cal- 
culated on  them  from  the  time  of  the  intestate's  death;  as  the 
-administrator  is  not  chargeable  with  interest  on  the  assets  until 
two  years  after  that  time.     Ihid. 

17.  A  died  intestate  in  1848,  leaving  a  widow  and  six  chil- 
dren surviving,  to  wit:  John,  Susan,  Rachel,  Temperance,  Elizar 
beth  and  Dolly.  Three  other  children  died  in  his  life  time,  to 
wit,  Sarah,  Mary  and  Rebecca,  each  of  whom  left  children  sur- 
viving the  intestate.     The  intestate  had,  in  his  life  time,  given 
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and  conveyed  two  slaves  and  a  tract  of  land  in  fee.     The  slaves 
were  of  less  value  than  one- tenth   part  of  his  personal  estate; 
but  they  and  the  land  together  exceeded  one-ninth  of  the  whole 
estate,  real  and  personal.     The  intestate  had  also  convej-ed  by 
deed  certain   slaves  to  his   daughters.     He  had  also  put  other 
slaves,  without  conveying  them,  in  possession  of  his  three  daugh- 
ters, who  afterwards  died  in  his  life  time,  and  after  their  deaths, 
he  conveyed  them  to  his  daughters'  children  respectively.  There 
was  a  surplus  of  money  and  slaves  remaining  for  distribution; 
and  it  icas  held,  1st,  that  the  grand-children,  taking  in  right  of, 
their  respective  mothers,  were  not  bound  to  bring  into  hotchpot 
the  slave  put  in  possession  of,  but  not  conveyed  to,  tlieir  moth-, 
ers,  but  conveyed  to  tliemselves,  but  they  were  bound  to  bring-^ 
in  those  conveyed  to  their  mothers  respectively;  the  statute  of 
distributions  being  restricted  to  gifts  from  a  parent  to  a  child^ 
and  not  including  gifts  to  grand-children.     2ndly,  that  under 
the  act  of  1844,  oh.  51,  (see  llev.  Code,  ch.  38,  sec.  1,  rule  2,  an(i 
ch,  64,  sec.  2,)  in  the  distribution  of  the  personal  estate  of  an, 
intestate  among  his  children,  or  those  who  represent  them,  ad-. 
vancements  made  to  one  of  the  children  of  real  as  well  as,  of; 
personal  property  are  to  be  brought  by  such  child  into  hotch-! 
pot,  even  where  the  intest-ate  has  not  died  seized  of  any  real. es- 
tate; and  that  in  the  present  case  John,  having  I'eceived  in  real 
and  personal  property  more  in  value  than  his  share  of  the  per- 
sonal  property  ren^iaining  for  distribution,  was  entitled  to  noth- 
ing more,     3rd,  that  thougii  the  widow  was  entitled,  to  the  ben-, 
efit   of  advancements  of  personalty,  made  to  the    children,  yet 
she  was  not  entitled  to  any  benefit  from  advancements  of  real- 
property,  but,  in  estimating  her  distributive  share,  advancements, 
of  personalty  were  alone  to  be  reckoned;  and;  that,  in  the  present 
case,  the  widow's  share  Avas  to  be   first   ascertained,  upon  the 
basis  of  a  division  of  the  personalty  by  itself  (including  partial 
advancements)  l3etween  her  and  all  the  chilcl,ven,  under  the  act 
'of  1784,  (see  llev.  Code,  ch.  64,  sec,  1,  par,  2,)  and  after  taking 
•out  her  share,  the  remaining  fund  was  divisible  among  the  oth- . 
er  eight  children,  or  such  of  them  as.  were  not  fully  advanced, 
and  their  representatives,     Headen  v,  Headen,  7  Ired.  E,q.,  159.. 

18,  Where  a  man  domiciled  in  another  state  dies  intestate, 
leaving  personal  property  in  this  state,  this  property  shall  be- 
distributed  according  to  the  law  of  the  state  h\  which  the  intes- 
tate had  his  domicil.  But  if.  a  citizen  of  another  country  dies, 
indebted  to  citizens  of  this  state,  and  owns  personal  property 
licjre,  it  will  be  appropriated  to  the  payment  ot  his  creditors,  in 
the  order  prescribed  hj.  our  taw,  arid  not  by  that  of  his  domicil; 
but  the  surplus  will  be  disposed  of  according  to  the  law  of  his 
domicil     3Ioye  v.  May,  8  Ired.  Eq,,.  131,     S,  C.  1  Jones  Eq.,  84, 

19.  The   distinction  is  this:  Our  citizens,  as  creditors,  have 
rights  which, we  are  bound  to  protect j,  we  will, not  saorifice  jus-.. 
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tice  to  comity.  But  as  Jcinsmen,  they  have  no  rights.  Conse- 
quently, it  depends  not  on  the  laws  of  this  country,  but  on  the 
laws  of  the  intestates  country,  how  his  property  shall  be  disposed 
of,  and  altlioug'h  it  happens  to  be  in  our  own  state,  yet  by  the 
comity  of  nations,  it  is  considered  the  same  as  if  it  had  been  at 
home.     Ibid. 

20.  A  bastard  died  intestate,  leaving  a  widow  and  a  niece  who. 
was  the  daughter  of  a  bastard  brother,  having  the  same  mother 
with  himself.  It  ivas  held  that  under  1  Kev.  Stat.,  ch.  64, 
sec.  4,  the  widow  of  the  intestate  was  entitled  to  one-third  of  his 
estate,  and  the  daug'hter  ot  his  bastard  brother  was  entitled  to, 
the  remaining  two-thirds.  Coor  v.  StarUmj,  1  Jones  Eq.,  243. 
(See  liev.  Code,  ch.  64,  sec.  6.) 

21.  Under  our  statute  of  distribution  (see  Kev.  Code.  ch.  64, 
sec.  3,)  advancements  made  by  intestate  mothers  as  w^ell  as  by- 
intestate  fathers  must  be  accounted  for.  But  advancements  made- 
to  grandchildren  are  not  embraced  in  the  statute,  and  need  not 
be  accounted  for.     Daves  v.  Hayivood,  1  Jones  Eq.,  253. 

22.  Where  the  two  daughters  and  only  childre]i  of  an  intes- 
tate die  in  the  life  time  oi  their  father,  one  leaving  two  children 
and  the  other  leaving  only  one,  the  grandchildi'en  will  take  j>er 
capita,  and  not  per  stirpes.     Sldnner  v.   Wynne,  2  Jones  Eq.,  41.. 

23.  Grandchildren  taking  in  their  own  right  are  not  chargea- 
ble with  advancements  made  to  their  deceased  parents.     Ibid. 

_  24.  Where  an  intestate  had  put  slaves  into  the  possession  of 
his  child,  and  some  time  afterwards  made  a  deed  of  gift  of  them, 
the  advancement  must  be  taken  to  have  been  made  and  the  value 
estimated  when  the  deed  of  gift  was  executed,  and  not  at  the 
commencement  of  the  possession.  Shiver  v.  Brock,  2  Jones  Eq., 
137. 

25.  Articles  of  personal  property,  such  as  horses,  hogs,  house- 
hold furniture,  &c.,  put  into  the  possession  of  a  child  on  his  se^ 
ting  out  in  life,  are  not  to  be  considered  as  mere  presents,  but  as 
advancements  and  to.  be  accounted  for  accordingly.     Ibid. 

26.  Property  given  to  grandchildren  are  not  to  be  accounted 
for  by  them  as  advancements.     Ihid. 

27._  Where  a  father  joined  in  a  deed  wnth  his  sister,  giving  to 
certain  of  his  children  property  which  had  been  intended  for 
them  by  another  sister,  whose  will  to  that>  effect  had  failed  of 
being  executed  by  accident,  the  father  and  his  sister  being  the 
sole  next  of  kin  of  their  deceased  sister;  it  was  held  that  in  the 
distribution  of  the  father's  estate  these  children  were  not  bound 
to  account  for  this  property  as  an  advancement.  HuUister  v. 
Atmore,  5  Jones,  Eq.,  373. 

28.  Gifts  by  a  father  to  his  daughters,  of  bedroom  furniture, 
such  as  beds,  l)edsteads,  wardrobe,  &c.,  being  necessaiy  to  them 
on  their  starting  in  life,  are  to  be  accounted  for  by  them  as,  ad-.. 
yancements,     J  bid. 
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29.  Under  the  statute  of  distributions  in  this  state  (see  Eev. 
■Code,  ch.  64,  sees.  1  and  2)  representation  is  not  adttutted  among 

collateral  kindred  beyond  brothers'  >and  sisters'  children,  and, 
therefore,  uncles  and  aunts  take  to  the  exclusion  of  the  children 
of  a  deceased  v.ncle.  Johmto7i'v.  Chesson,  6  Jones.Eq.,  146.  (Al- 
see  Acts  of  1862-63,  ch.  49.) 

30.  No  one  can  take  a  distributivB  share  of  an  intestate's  es- 
tate with  his  next  of  kin,  by  foVce  of  the  act  of  1862,  ch.  49^ 
but  those  who,  by  representing  an  ancestor,  can  put  themselves 
in  the  same  degree  of  kindred  to  the  intestate,  as  his  next  of 
kin.  _  Hence  the  uncles  and  aunts  of  the  intestate  cannot  claim 
distribution  with  his  nephews  and  neices,  because  the  former 
represent  the  grandfather,  and  the  latter  the  father  of  the  in- 

"teetata     Caldwell  v.  'Cowam^  1  'Winst.  Eq.,  S)L 

See  (Jurisdiction--Of  the  county  court  in  equitable  matters^ 
1-2.)  (Legacy—Constructioji— What  passes  and  who  takes. 
.108.) 


DIVORCE. 

See   (Husband  Bnd  Wife — Divorce,    Alimony  and   Sepanite 
Mainteiiance.?) 


DOMICIL. 

1.  The  acquisition  of  a  new  domicil  does  not  depend  simply 
■upon  the  residence  of  the  party.  The  tact  of  residence  must  be 
accompanied  by  an  intention  of  pe-rmanently  residing  in  the 
new  domicil,  and  af  abandoning  the  former— in  other  words  the 
change  of  domicil  must  be  made  manifest  animo  et  facto,  by  the 
fact  of  the  residence  and  tho  intention  to  abandon.  Flummer 
V.  Brandon^  5  Ired.  Eq.,  190. 

2.  The  length  of  residence  is  not  important,  provided  the 
•animals  be  there.  If  a  person  goes  irom  one  country  to  another, 
with  the  intention  of  remaining,  that  is  sufficient;  and  whatever 
time  he  may  have  lived  there  is  not  enough,  unless  there  be  an 
intention  of  remaining.     Ibid. 

See  (Husband  and  Wife— Divorce^  Alimony  and  Separate 
Maintenanoej  l.^^C^d^ 
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DONATIO  CAUSA  MORTIS. 

1.  A  donation  cmisa  mortis  cannot  be  by  deed,  without  delivery 
of  the  thing,  even  where  the  death  of  the  party  takes  place.. 
Smiths.  Downey,  3  Ired.  Eq.,  268. 

2.  Where  there  is  no  delivery  of  thething;,  nor  any  intended 
to  be  made,  nor  any  dominion  over  the  thing  intended  to  be 
parted  with,  by  the  donor  during  his  life,  the  gift  is  not  good  as 
a  donation  causa  mortis.     Ibid. 

3.  A  donation  causa  mortis  cannot  take  effect,  if  the  party  re- 
cover from  the  illness  under  which  he  is  then  laboring.     Ihid. 

4.  Where  A,  expecting  to  die,  endorsed  upon  a  bond  due  to 
her  father  for  $900. that  B  was  entitled  to  $600  out  of  it,  but 
made  no  delivery  of  the  bond,  and  afterwards  recovered  from 
her  then  illness,  held  that  this  was  an  invalid. gift.     Ibid. 

5.  Where  a  party  avers  that  a  certain  bond  was  given  to  him. 
in  South  Carolina,  as  a  donatio  mortis  causa,  he  must  show  that 
his  right  accrues  under  some  special  law  of  South  Carolina; 
otherwise  the  gitt  comes  pithin  the  provision  of  the  common  or 
canon  law,  and  there  must  be  an  express  or  implied  delivery, 
and  the  title  to  be  dependent  upon  the  death  of  the  donor.  Mc~- 
Craw  y.  Edwards,  &  Ired.  Eq.,  202. 


DOWI^E. 

See  (Widow— Her  right  to  dower.). 


EJECTMENT. 

1.  A  tenant  against  whose  landlord  a  judgment  in  ejectment- 
had  been  recovered,,  may,. after  such  judgment  and  before  evic- 
tion, purchase  in  the  title  o£  the  real  owner,  and  hold  the  pos- 
session of  the  land  aa  his  own,  under  the  newly  acquired  title.. 
Glapjo  v..  Coble,  1  Dev.  andBat.  Eq.,  177.. 
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ELECTION. 

1.  Where  a  slave  was  bequeathed  to  a  son  and  he  claimed  th6 
same  slave  by  a  gift  prior  to  the  will,  but  he  had  taken  other 
property  under  the  will,  it  ivas  held  that  he  had  made  his  elec- 
tion, and  could  not  claim  against  it.  Fitid  v.  Faton,  1  Dev.  Eq., 
283. 

2.  Where  upon  the  bill  and  answer  it  appears  that  the  defen- 
dant can  claim  under  the  wills  of  two  testators,  and  there  is  no 
election,  and  no  fact  charged  which  puts  him  to  one,  none  will 
be  decreed.     Lmdsay  v.  Mherid.ge,  1  Dev.  and  Bat.  Eq.,  36. 

3.  Whenever  a  devisor  gives  away,  by  will,  the  property  of  a 
devisee,  so  that  the  claim  of  the  devisee  to  the  latter  defeats  the 
will,  a  case  of  election  arises,  upon  the  presumed  intention  of 
the  devisor,  but  the  implication  of  this  intention  must  be  plain, 
as  it  is  not  readily  to  be  supposed  that  one  gives  away  the  estate 
of  another.     Wilson  v.  Arny,  1  Dev.  and  Bat.  Eq.,  376. 

4.  The  heir  is  not  put  to  his  election,  when  he  claims  personal 
property  under  a  will,  and  land  agai^ist  it,  the  will  not  being  ex- 
ecuted so  as  to  pass  land,  unless  an  express  comdition  is  annex- 
ed to  the  gift  of  personalty,  that  he  shall  not  claim  the  land. 
Melchor  v.  Burger,  1  Dev.  and  Bat.  Eq.,  63-4. 

5.  Election  may  be  enforced  against  femes  covert  and  infants 
between  two  inconsistent  rights,  where  there  is  an  intention  of 
him,  under  whom  one  of  them  is  derived,  that  both  shall  not  be 
enjoyed,  and  when  it  v.^ould  be  against  conscience  to  enjoy  both. 
Bolertson  v.  Stevens,  1  Ired.  Eq.,  247. 

6.  Where  a  father,  after  expressing  in  his  will  an  expectation 
that  his  children  by  his  first  wife  would  receive  property  from 
their  maternal  grandfather,  and  then  provided  that  should  they 
get  property  from  such  source,  it  was  to  be  divided  together 
with  property  which  he  gave  in  certain  proportions  among  all  his 
children^  including  those  of  a  second  marriage,  and  postponed 
the  division  of  his  own  property  for  two  years  from  the  probate 
of  his  will,  and  within  that  time  the  children  of  the  first  mar- 
riage did  get  property  from  their  grandfather;  it  was  held  tha,t 
such  children  were,  to  .be  put  to  their  election.  McQueen  v. 
McQueen,  2  Jones,  Eq.,  16. 

7.  Where  the  persons  put  to  an  election  by  a  bequest  are  in- 
fants, the  court  will  order  a  reference  to  the  master  to  enquire 
concerning  the  relative  value  of  the  two  interests,  and  will  direct 
the  election  to  be  made  of  that  which  is  the  more  advantageous 
for  them.     Ibid. 

8.  Where  the  vendee  of  property  files  a  bill  aga,inst  the  vendor, 
alleging  a  fraudulent  misrepresentation,  and  great  los.ses  arising 
from  defects  in  the  property,  and  praying  a  rescission  of  the  con- 
tract -he  court  will  hot  compel  the  plaintiff  to  elect  between 
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l-eleasing"  a  recovery  at  law  for  the  fraud  obtained  during  the 
jDendency  of  the  bill,  and  the  dismission  of  the  bill  (the  sum  re- 
covered at  law  not  having  been  accepted  by  the  plaintiff,)  but 
will  permit  him  to  proceed  with  his  suit  in  equity,  and  in  case 
of  a  recovery  in  that  court,  then  to  elect  which  recovery,  that  at 
law  or  that  in  equity,  he  will  take  the  benefit  of  Fettijohn  v. 
Williams,  2  Jones  Eq.,  o02. 

9.  Where,  from  the  various  provisions  of  a  will,  it  is  manifest 
that  the  testator  intended  to  establish  an  entire  equality  among 
his  children,  such  pnrpose  is  not  varied  by  changes  subsequent- 
ly made  by  the  testator,  in  disposing  by  deed  of  certain  parts  of 
the  property,  and  those  of  the  children  taking  under  the  deeds 
subsequently  made  will  be  put  to  their  election  whether  they 
will  claim  under  them  or  under  the  will.  FUppiii  v.  Banner,  2 
Jones  Ecp,  450. 

10.  Where  a  surety  assents  to  a  deed  of  trust,  which  gives  him 
a  preference  over  other  sureties  as  to  a  large  part  of  his  liabilities, 
and  is  insisting  on  this  preference  as  against  other  sureties,  he 
shall  not  be  permitted  to  diminish  the  fund,  which,  in  part,  con- 
sisted of  a  debt  due  by  himself  to  the  maker  of  the  deed,  by  set- 
ting it  off  with  other  liabilities  to  him,  not  secured  b}^  deed;  and 
this  e(;iuity  will  be  enforced  in  analogy  to  the  doctrine  of  election. 
Miller  v.  Cherry,  3  Jones  Eq.,  24. 

11.  Where  a  testator  bequeathed  a  slave  to  A.  which,  after  the 
date  of  the  will,  he  gave  by  deed  to  B,  having  by  the  same  will 
given  legacies  of  greater  value  than  the  slave  to  B,  there  is  no 
construction  authorised  by  the  act  of  1844,  (v.'hieh  provides  that 

.a  will  shall  speak  and  take  effect  as  if  made  immediately  before 
the  death  of  the  testator;  Kev.  Code,  ch.  119,  sec.  3,)  that  can 
require  B  to  elect  for  the  benefit  of  A,  between  his  legacies  un- 
der the  will  and  the  slave  conveyed  by  the  deed.  Bohhins  v. 
Windley,  3  Jones  Eq.,  286. 

12.  A  testator  may  annex  as  a  condition  to  a  legacv,  that  it 
shall  be  a  bar  of  any  claim  the  legatee  has  or  may  have  against 
him,  and  that  the  legatee  must  release  the  claim  before  lie  can 
have  the  legacy;  and  in  such  case  the  legatee  must  elect  be- 
tween his  claim  and  the  legacy.  Dunlap  v.  Ingram^  4  Jones 
Eq.,  178. 

13.  The  course  of  the  court  of  equity  with  regard  to  an  elec- 
tion is  to  forbear  compelling  a  party  to  choose  between  conflict- 
ing interests,  until  the  interests  are  in  such  a  state  that  he  can 
see  on  which  side  his  interest  lies.     Ibid. 

14.  Where  a  legacy  was  given  to  each  one  of  a  class  of  per- 
sons severally,  upon  a  condition  that  they  respectively  release  a 
joint  claim  against  the  testator,  it  tuns  held  that  each  person  was 
to  elect  for  himself  whether  he  would  perform  the  condition  and 
take  his  part  of  the  legacy.     Ibid. 

15.  Where,  by  a  marriage  settlemf-nt,  the  husband  was  enti- 
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tied  to  an  estate  for  the  life  of  his  wife  in  slaves,  and  the  wife 
to  the  remainder,  and  during  the  coverture  the  husband  con- 
veyed to  a  trustee  in  trust  for  the  benefit  of  his  wife  for  her  lite, 
with  remainder  to  A.and  B,  his  children,  audi  after  discoverture, 
the  wife  elected  to  take  the  life  estate  under  her  hus-band's  deed, 
it  ivas  held  that,  after  having  disposed  of  such^  life  estate,  she 
could  not'  claim  the  remainder  also.  Branthj  y.. Kea,  5  Jones 
Eq.,  332. 

16..  Where  a  testator  had  an  estate  in  a  certain  tract  of  land^ 
which  was  limited  over  to  his  aunt  on  his  dying  without  leaving 
issue,  and  he  devised  the  said  tract  of  land  to  be  worked  for 
two  years  after  his  death  for  the  payment  of  his  debts,  and  in 
his  will  he  gave  valuable  legacies  to  his  aunt,  which  she  had 
elected  to  take,  it  ivas  held  that,  though  the  testator  had  died 
without  issue,  his  aunt  was  bound,  by  her  election  to  take  the 
legacies,  to  permit  the  land  in  question  to  be  worked  for  two 
years  towards  paying  the  testator's  debts.  Norjieet  v.  Slade,  6 
Jones  Eq.,  217. 

See  (Legacy — Debts  and  legacies  charged  upon  legacies,  9.), 


EMBLEMENTS. 

1;  Crops  growing  on  land  not  devised  go  to  the  executor  and' 
not  to  the  heir.     Bradshaiu  v.  Mils,  2  Dev..and  Bat.  Eq.,  20. 

2.  Crops  growing  on  the  land  at  the  death- of  the  tenant  for 
life  go  to  his  personal  representative  and' not  to  the  remainder- 
man.    Poindexter  v.  Blackburn,  1  IVed.  Eqi,.286.'. 

3.  As  a  general  rule,  the  growing-  crop  goes  to  the  devisee  of 
the  land;  yet,  where  there  is  an  express  or-  implied  disposition 
of  it  otherwise,  it  goes  to  the  executor.  Tayl.oe  v.  Bond,  Busb. 
Eq.,  5.  S.  P.  Gwyn  v.  Gwyni  V  Jones  Eq.,  145.  (The  growing 
crop  now  goes  to  the  executor,  unless  there  be  a  manifest  intent 
expressed  in  the  will  that  it  shall  go  to  the  devisee  of  the  land. 
See  Rev.  Codcj.ch.  46,  sec.  63.) 


ENTAIL. 

1.  Tenant  in  tail  in  remainder  after  a  life  estate  is  entitled; 
under  the  act  of  1784  (1st  Rev.   Stat.,  ch.  43,  sec.  1,)  to  the  fee.. 
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Patterson  v.  Patterson,  1  Hay.,,  163,  (187.)     (See  Eev.  Code,  ch. 
43,  sec.  1.) 

2.  When  words  would  give  an  estate  tail  in  real  estate,  they 
give  the  absolute  property  in. :  personalty.  Bailey  v.  Davis,  2 
Hawks,  108,. 


ENTRY. 

1.  An  entry  taker's  books  are  no  notice  of  an  entry  having 
been  made,  particularly  after  the  lapse  of  ten  or  eleven  years 
from  the  date  of  the  entry.     3Ierrill  v.  Sloan,  1  Murph.,  121. 

2.  When  one  enters  land,  he  cannot  be  deputed  by  the  sur- 
veyor to  survey  the  tract  which  he  has  entered.  Avery  v. 
Walker,  1  Hawks,  140. 

3.  The  act  ot  1783,  requiriiig  entries  of  lands  to  set  forth  the 
nearest  water  courses,  mountains,  &c.,  is  merely  directory,  and 
does  not  avoid  entries,  because  they  are  not  as  special  as  they 
might  be  made.  If,  from  the  want  of  distinguisliing  marks  to* 
identify  the  land,  a  second  enterer  has  been  misled,  the  first  is 
void  as  to  him ;  but  if  he  had  notice  of  the  first,  before  he  paid 
his  purchase  money,  it  is  valid  as  to  him-,  notwithstanding  the 
defective  description.  Harris  v.  Ewing,  1  Dev.  and  Bat,  Eq.,. 
369.     (See^Rev.  Code,  ch.  42,  sec.  11.) 

4.  The  time  fixed  by  the  act  of  1808  for  the  paym^it  of  the 
purchase  money  on  the  entries  of  land  is  the  31st  day  of  De- 
cember in  the  second  year  after  the  entry,  not  the  31st  day  of 
December  after  its  date.     Ibid.     (See  Eev.  Code,  ch.  42,  sec.  8.) 

5.  If  land  be  described  in  an  entry  as  adjoining  the  land  of 
D.  C,  the  fact  that  D.  C.  did  not  own  any  land  adjoining  does 
not,  in  itself,  initiate  the  entry,  especially  when  the  adjoining 
land  was  reputed  to  belong  to  D.  C,  although  he  never  had 
title  to  it.     Ibid. 

6.  An  entry  of  land  creates  an  equity,  which,  upon  the  pay- 
ment of  the  purchase  money  to  the  State  in  due  season,  entitles 
the  party  to  a  grant,  and,  consequently,  to  a  conveyance  from 
another  person,  who  obtained  a  prior  grant  under  a  junior  entry,. 
yy{\X\  knowledge  ol  the  first  entry.  Plemmons  v.  Fore,  2  Ired. 
Eq.,  312. 

7.  It  is  not  necessary  that  the  first  enterer  sliould  have  paid 
the  money  to  the  State  at  the  time  of  the  second  entry,  provided 
it  be  ])aid  within  the  jieriod  limited  by  law.     Ibid. 

8.  The  act  of  1842  does  not  give  a  preference  to  lapsed  entries, 
made  since  the  1st  of  January,  1836,  over  junior  entries,  on  which 
the  time  for  the  payment  of  the  purchase  money  had  not  expired^ 
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Bryson  v.  Dohson,   3  Ired.  Eq ,  138.     (See  Eev.   Code,  cli.  i% 
sec.  8.) 

9.  An  entry  taker  cannot  appoint  a  deputy,  nor  can  the  acts 
of  one  in  the  capacity  of  a  deputy  be  rendered  valid  by  the  sub- 
seqneni:  acqniescence  of  the  entry  taker  in  what  he  has  done, 
Maawelly.  fVaJIace,  3  Ired.  Eq.,  593. 

10.  A  vague  entry  of  land  is  not  absolutely  void,  but  the  de- 
fect may  be  supplied  by  a  survey,  which  renders  the  party's 
claim  more  specific.     Johnston  v.  Shelton,  4  Ired.  Eq.,  85. 

11.  But  if  the  entry  be  not  so  explicit  as  to  give  reasonable 
notice  to  a  second  enterer  of  the  hrst  appropriation,  and  the 
same  land  is  entered  again,  before  a  survey  on  tlie  first  entry, 
equity  will  not  deprive  the  second  enterer  of  his  title.     Ibid. 

12.  An  entry  of  "  G40  acres  of  land,  beginning  on  the  line 
dividing  the  counties  of  Haywood  and  Macon,  at  a  point  at  or 
near  Lowe's  Bearpen,  on  the  Hogback  Mountain,  and  running 
various  courses  for  complement,"  is,  in  itself,  too  vague  and  in- 
definite.    Ibid. 

13.  Where  the  father  made  an  entry  of  land  in  his  own  name,, 
and  afterwards  directed  the  entry  to  be  put  in  his  son's  name^ 
and,  in  the  mean  time,  another  entry  was  made,  i!^  was  I  eld,  that 
the  son  was  not  entitled  to  have  a  grant  to  the  second  enterer 
prior  to  his  own  set  aside.     Iiuss  v.  Hmces,  5  Ired.  Eq.,  18. 

14.  When  one  makes  an  entry  so  vague  as  not  to  identify  the 
land,  such  entry  does  not  amount  to  notice,  an.d  does  not  give 
any  priority  of  right  as  against  another  individual,  who  makes 
an  entry,  has  it  surveyed  and  takes  out  a  grant.  Munroe  v.  Mc" 
Cormich,  b'  Ired.  Eq.,  85, 

15.  One  who  makes  an  entry  and  has  it  surveyed  cannot  af- 
terwards shift  its  location,  to  the  detriment  of  a  subsequent  en- 
terer.    Ibid. 

16.  A  payment  of  money  into  the  public  treasury  for  an  entry^ 
of  land,  without  the  certificate  required  from  the  secretary  of 
state  by  the  act,  (see  Kev.  Code,  ch.  42,  sec.  20,)  is  to  be  re- 
garded a  merely  voluntary  and  unauthorized  act,  and  not  as  a 
payment  on  the  entry,  so  as  to  entitle  the  party  to  a  grant.  Bu- 
chanan  v.  Fitzgerald,  6  Ired.  Eq.,  121. 

17.  The  proviso  in  the  act  of  1842,  ch.  35,  saving  the  rights 
of  junior  entries  "for  which  the  purchase  money  may  have  been 
paid,"  is  to  be  construed  as  not  preferring  a  lapsed  entrybefore 
a  junior  entry,  subsisting  at  the  passing  of  the  act,  on  which  the 
purchase  money  was  afterwards  duly  paid,  and  a  grant  obtained 
in  due  time.     Ibid. 

18.  A  made  an  entry  so  vague  in  its  description,  that  no  one 
could  tell  what  land  it  covered.  Afterwards  B  made  an  entry 
definite  in  its  description.  A,  having  full  notice  of  this  entry, 
caused  a  survey  to  be  made  of  his  entry  by  which  he  included 
the  land  entered  bv  B,  but  to  do  so,  he  was  obliged  to  run  two 
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miles  in  length,  and  but  a  few  yards  in  width,  and  passing  sev- 
eral granted  lands,  and  upon  such  survey  obtained  a  grant,  be- 
fore B  obtained  his.  It  was  held  that  A  was  to  be  looked  upon 
in  the  light  of  a  junior  euterer,  with  notice  of  a  prior  entry  of 
B,  and  that  B's  title  was  preferable,  and  he  had  a  right  to  a*  de- 
cree compelling  A  to  make  a  conveyance,  and  for  profits,  &c. 
Allen  V  Gtlreafh,  (i  Ired.  Eq.,  252. 

19.  Before  B  discovered  that  the  land  he  entered,  including  a 
rock  quarry,  was  vacant,  he  had  agreed  to  purchase  a  part  of  a 
t.ract  of  land  which  A  claimed  from  C,  and  which  was  supposed 
to  include  the  rock  quarry,  but  in  the  agreement  the  rock  quarry 
was  reserved  to  A.  It  was  held  that  this  formed  no  reason  in 
equity  why  B  should  not  enter  the  rock  quarry,  when  he  found 
it  to  be  vacant.     Ibid. 

20.  There  is  now  no  statute  prescribing  the  time  within  which 
gi'ants  must  be  issued,  where  the  entry  money  has  been  paid. 
A  person,  therefore,  who  pays  the  entry  money,  may  take  out 
his  grant  when  he  chooses,  suliject  to  this  risk,  that  if  another 
person  enters  the  same  land,  without  notice  of  the  prior  entry, 
and  first  obtains  his  grant,  this  shall  be  preferred.  Krous  v. 
Long^  6  Ired.  Eq.,  259. 

21.  An  entry  in  these  words,  "No.  535,  H.  F.  enters  100  acres 
Off  land  on  the  waters  of  Wharee,  adjoining  the  lands  of  his 
own,  and  runs  for  complement,  January  2d,  1847,*'  is  so  vague, 
that  until  actually  surveyed  and  located,  it  can  give  no  such 
notice  as  will  affect  any  other  person  who  makes  an  entry,  has 
it  surveyed,  and  takes  out  a  grant.  Fuller  v.  Williams,  Busb. 
Eq.,  162. 

22.  An  entry  calling  for  land  "  on  the  head  waters  of  Elk 
creek,  between  J.  L.  and  J.  B's  line,  beginning  at  a  chesnut  on 
J.  B's  line,  and  running  various  courses  for  complement,"  is  suf- 
ficiently certain  to  sustain  proof  of  the  notice  which  the  other 
party  had  ox  it.     Horton  v.  Cool:,  1  Jones  Eq.,  270. 

2o.  Where  A  made  an  entry  which  lost  its  privity  by  lapse  of 
time,  and  then  B  made  one  on  the  same  land  which  was  also 
permitted  to  lapse,  it  was  held  that  both  stood  on  the  same  foot- 
ing under  the  act  of  1850,  ch.  59,  and  that  A  having  obtained 
a  grant  after  B's  entry  lapsed,  it  was  valid.     Ibid. 

24.  A  prior  entry,  which  is  vague  and  uncertain,  acquires  no 
priority  as  against  other  enterers,  until  it  is  made  certain  by  a 
survey.      Currie  v.  Gibson,  4  Jones,  Eq.,  25. 

25.  A  person  who  makes  a  vague  and  indefinite  entry  of  land, 
which  he  ascertains  does  not  cover  the  land  intended,  cannot  shift 
to  another  tract  of  land  which  had  been  entered  before  such  at- 
tempted transfer,  especially  if  he  has  notice  of  the  prior  entry. 
Ashley  v.  Sumner,  4  Jones,  Eq.,  121. 

26.  A  prior  entry  of  vacant  land,  not  acted  on,  but  abandoned 
under  a  misapprehension  of  its  efficacy,  although  known  to  a 
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subsequent  enterer,  who  complies  with  the  law  and  gets  a  grant 
from  the  State,  can  in  no  degree  help  out  a  still  later  entry  and 
grant;  for  such  abandoned  entry  becomes  null  and  void  after 
the  time  prescribed  for  its  effectuation  has  expired.  Stanly  v. 
Biddhy  4  Jones,  Eq.,   383. 

27.  There  is  no  law  or  policy  of  the  State  which  requires  that 
an  entry  shall  have  lapsed  before  another  can  be  made ;  though 
if  the  law  be  complied  with  and  a  grant  obtained  in  proper  time- 
on  the  first  entry,  the  second  will,  of  course,  be  defeated.    Ihid. 

28.  An  entry  of  a  tract  of  land  as  being  "  in  Richmond 
county,  on  the  south  side  of  Muddy  creek,  beginning  at  or  near 
the  fork  of  the  creek,  where  the  Rockingham  road  crosses,"* 
without  any  other  indications  of  its  locality,  ivas  held  to  be  too 
vague  and  uncertain  to  give  it  a  priority  over  a  claim  under 
another  entry  and  grant.  McDiarmid  v.  McBIillan,  5  Jones,  Eq.^ 
29. 

See  (Jurisdiction — When  and  how  equity  will  relieve,  39-40.) 


ESTOPPELv 

1.  A  person,  who  has  accepted  a  conveyance  of  property  by 
deed,  to  hold  it  in  trust  for  the  separate  use  of  a  married  woman,, 
cannot  be  heard  to  dispute  her  title  to  such  property.  McLeran 
V.  3Ielvm,  3  Jones,  Eq.,  195. 

2.  Where  a  woman  upon  the  eve  of  marriage  made  a  convey- 
ance to  a  trustee  of  property,  to  which  she  then  had  no  right,, 
but  to  which  she  afterwards  acquired  a  right,  it  was  held  that 
the  property  passed  to  the  trustee  by  estoppel.  Benick  v.  Bow- 
man, 3  Jones,  Eq.,  314. 

3.  Where  a  deed  in  trust  was  made,  limiting  property  in  slaves 
to  certain  persons,  and  a  petition  was  filed  in  a  court  of  chancery 
of  another  State,  setting  out  the  rights  of  the  parties  to  the 
deed,  according  to  its  terms,  and  praying  for  the  ajjpointment 
of  a  trustee  to  perform  the  trusts  as  therein  set  out,  and  such 
trustee  was  appointed  by  the  court,  and  gave  bond  to  perforni 
the  trust,  and  took  the  property  by  virtue  of  such  decree;  it 
was  held  that  the  parties  to  the  proceeding  were  estopped  to  deny 
the  ownership  asserted  in  the  proceeding ;.  and  that  the  trustee, 
as  privy  in  estate,  was  estopped  also.  Bvantly  v.  Kee,  5  Jones, 
Eq.,  332. 

See  (Contracst — Of  the  rescission  of  contracts,  3.)  (Dedica- 
tion to  the  use  of  the  public,  1-2.)  (Fraud — Conveyances  fraud- 
ulent as  to  creditors,  14.)  (Partition — Of  real  estate,  35.)  (Ten- 
ants in  common,  14.)     (Trustees  and  trusts,  93.) 
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EVIDENCE. 


I.  Competency  of  witnesses. 
II.  Eflect  of  examining  a  party  as  a 
witness, 

III.  How  far  the  answer  is  evidence, 

IV.  Proceedings  in  other  suits. 

V.  Books  of  original  entries,  accounts, 

receipts,  &c. 
VI.  Declarations  and  admissions. 
VII.  Parol  evidence,   when  admissible. 


VIII.  Depositions. 
IX.  Proof  of  deeds,  wills  and  other  io- 

struments. 
X.  Presumptions. 
XI.  Proofs  rejected  for  immateriality 

or  irrelevancy. 
XII.  Preponderance  of  proof. 
XIII.  Of  the  amount  of  proof  required 
for  a  deciee  against  the  denials 
of  the  answer. 


Note.— The  rules  of  evidence  have  been  materally  changed  by  a  late  act  of  the 
legislature,  entitled  '•  An  act  to  improve  the  law  of  evidence."  It  removes  the  ob- 
jection to  the  competency  of  witnesses  on  account  of  interest  or  crime ;  and,  subject 
to  certain  exceptions  therein  specified,  the  parties  to  a  suit  are  competent  and  com- 
pellable to  be  examined  in  behalf  of  either  or  any  ot  the  parties  tliereto'.  By  an- 
other act  oft  he  legislature,  treedmen  and  persons  of  color  are  competent  to  give  evi- 
dence in  any  suit  in  which  the  rights  of  the  person  or  property  of  such  freedmen  and 
persons  of  color  are  involved. 


I.       COMPETENCY     OF    WITNESSES. 

1.  If  an  attorney  be  sued  for  money  alleged  to  have  been  col- 
lected by  bini,  the  debtor  is  a  competent  witness  to  prove  that 
he  paid  tlie  amount  of  the  debt  to  the  attorney.  Dickens  v. 
Ashe,  2  Hay.,  17(3,  (3G9.) 

2.  Where  a  conveyance  of  land  has  been  made  by  an  attorney 
for  another  to  B,  and  the  same  attorney  has  conveyed  the  same 
land  to  C,  the  deeds  purporting-  on  their  face  to  have  been  exe- 
cuted by  him  as  attorney,  he  may  be  a  witness  in  a  controversy 
about  the  land  between  B  and  C.  Alston  v.  Jones,  1  Murph.,  45, 
;S.  C,  2  Hay.,  298,  (486.) 

3.  A  trustee  defendant,  having  a  legal  interest  merely  nomi- 
nal, is  incompetent  as  a  witness  at  law,  but  not  in  equity,  as  to 
the  merits  or  designs  of  the  trust  deed.  Haivldns  v.  Hawkins,  2 
€ar.  L.  E.,  627,  (431.) 

4  On  the  trial  of  an  issue,  directed  for  the  purpose  of  ascer- 
taining whether  an  absolute  deed  was  obtained  by  fraud  or  mis- 
representation, the  widow  of  the  grantor  named  therein  is  a 
competent  witness  to  prove  that  the  deed  was  intended  to  be  a 
mortgage,  because,  whether  the  deed  was  absolute  or  a  mort- 
gage, her  right  of  dower  was  gone.  Price  v.  Joyner,  3  Hawks, 
418. 

5.  The  plaintiff  was  security  for  one  G.  The  defendant,  the 
administrator  of  the  creditor,  obtained  judgment  at  law  against 
the  principal  and  security  in  a  joint  action.  Plaintiff  filed  his 
bi'l  to  be  relieved  against  this  judgment,  on  the  ground  that  he 
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was  discliarged  in  equity  by  the  laches  of  tlie  creditor.  G.  is 
not  a  competent  witness  to  prove  the  truth  of  the  plaintiff's  bill; 
ior  if  the  creditor's  suit  against  the  security  is  not  defeated,  G.  will 
be  liable  to  the  costs  of  a  suit  by  his  security  in  addition  to  the 
costs  of  the  creditor's  suit,  and  is,  moreover,  liable  to  a  sum- 
mary judgment  at  the  instance  of  his  security,  under  our  act  of 
assembly.     Cannon  v.  Jones,  4  Hawks,  3G8> 

6.  A  defendant  against  whom  no  decree  is  prayed,  and  who 
has  no  disqualifying  interest,  may  be  examined  by  the  plaintiff. 
Jones  V.  Bullock;  2  Dev.  Eq.,  368. 

7.  A  defendant,  against  whom  the  plaintiff  must  have  a  decree 
if  he  gets  one  at  all,  cannot,  by  giving  a  release  of  his  interest 
to  his  co-defendants  pendente  Hie,  become  a  competent  witness 
for  them.  His  liability  for  the  costs,  if  nothing  else,  would  ex- 
clude Inm.     Falls  v.  Carpenter,  1  Dev.  and  Bat.  Eq.,  237. 

8.  A  husband  cannot,  in  any  way  in  which  a  bill  may  be 
framed,  be  a  witness  for  his  wife,  in  respect  of  property  settled 
to  her  separate  use;  for  the  rule  of  equity  as  well  as  of  law  for- 
bids husband  and  wife  to  be  witnesses  for  or  against  each  other. 
Pearson  v.  Daniel,  2  Dev.  and  Bat.  Eq..  360. 

9.  Before  a  decree,  one  defendant  in  equity  may,  as  a  matter 
of  course,  upon  a  proper  allegation  for  that  purpose,  obtain  an 
order  for  the  examination  of  his  co-defendant,  as  to  matters  in 
which  the"  latter  is  not  interested,  saving  to  the  plaintiff  all  just 
exceptions.  This  order  will  not  be  discharged  upon  a  sugges- 
tion that,  from  the  answer  of  the  defendant  to  be  examined,  he 
appears  to  have  an  interest,  but  the  objection  must  be  reserved 
until  the  deposition  is  offered  in  evidence,  when  it  will  be  a  good 
exception  that  the  witness  examined  has  an  intei'est  in  the  mat- 
ters examined  to,  adverse  to  the  exceptant;  and  if  this  appear, 
his  deposition  cannot  be  read.  But  it  is  not  a  good  exception 
that  he  has  an  interest  in  any  other  matters  embraced  in  tlie 
cause,  unless  it  can  be  seen  that  these  matters  wiU  be  affected 
by  his  examination.      Williams  v.  Maitland,  1  Ired.  Eq.,  92. 

10.  After  a  decree,  it  is  not  a  motion  of  course  for  one  defen- 
dant to  examine  another,  and  a  sj)ecial  ground  must  be  laid  for 
it.  And  it  seems  to  be  such  a  special  ground,  after  a  decree 
against  two  co-executors  to  account,  that  the  one  sought  to  be 
examined^  had  alone  received  the  money  of  tlie  estate.     Ihid. 

11.  The  plaintiff  in  equity  cannot  read  the  deposition  of  one 
defendant  against  another,  when  he  whose  deposition  it  is  pro- 
posed to  read  has  an  interest  to  subject  his  co-defendant.  Lewis 
V.  Owen,  1  Ired.  Eq.,  290. 

12.  The  plaintiff  in  equity  cannot,  in  any  case,  read  the  depo 
gition  of  a  defendant,  unless  it  has  been  taken  under  a  special 
order  of  the  court  obtained  for  that  purpose.     Ihid. 

13.  When  a  surety  sups  a  co-surety,  who  has  guaranteed  him 
for  the  whole  amount  of  a  debt,  which  the  former  has  paid  for 
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i%e  principal,  tlie  principal  is  excluded  from  being  a  witness  for 
the  co-snrety  to  prove  a  payment  hj  himself  to  the  surety  who 
sues,  on  the  ground  of  interest;  for  in  addition  to  his  liability  to 
either  lor  the  debt,  he  is  also  liable  to  the  co-surety  for  the  costs 
incurred  in  the  suit  against  him.  Davidson  v.  Woodruff  1  Ired. 
Eq.,  467. 

14.  If  a  public  officer  can  be  exonerated  at  all  from  his  liabilty 
for  moneys  belonging  to  individuals,  which  come  into  his  hands 
in  the  course  of  liis  official  duty,  on  the  ground  that  they  have 
been  stolen  from  him,  he  certainly  cannot  be  so  exonerated  upon 
his  ov.'n  affidavit,  only,  of  the  fact  of  such  loss.  In  the  mailer  of 
Bosticl;  2  Ired.  Eq.,  327. 

15.  The  deposition  of  a  defendant,  against  whom  a  decree  is 
prayed,  and  who  is  interested  in  the  event  of  tlie  suit,  cannot  be 
read  for  his  co-defendants.     Bell  v.  Jasper,  2  Ired.  Eq.,  597. 

16.  A  party  who  is  interested  cannot  be  a  witne£s,  although 
it  be  admitted  that  he  is  insolvent.     Ihid. 

17.  The  question,  how  far  a  party  is  acorapetent  witness,  must 
always  be  raised  at  the  hearing,  and  when  the  deposition  is  of- 
fered to  be  read  in  evidence.     Ihid. 

18.  A  preliminary  order  of  court,  suggesting  that  a  defend- 
ant has  no  interest  in  the  suit,  is  always  necessary,  to  authorize 
the  reading  of  sucli  deposition  in  behalf  of  his  co-defendants. 
Ihid. 

19.  It  is  in  general  no  objection  to  a  witness  that  he  is  the 
agent  of  the  })arty  who  called  liim;  and  more  especially  is  it  no 
objection  when  the  object  of  his  evidence  is  to  prove  the  pay- 
ment of  money  by  the  principal  to  himself  Ward  v.  Griffin,  3 
Ired.  Eq.,  150. 

Hi.  A  defendant  cannot  be  examined  as  a  witness  in  a  cause, 
\vithout  the  previous  order  of  the  court.  Jones  v.  Hays,  3  Ired. 
Eq.,  502. 

21.  A  person,  the  title  of  whose  land,  as  alleged  by  a  creditor, 
has  been  sold  by  such  creditor,  is  an  incompetent  witness,  in  a 
suit  between  other  parties,  to  prove  that  the  title  was  really  in 
him.      Quinn  v.  Bippey,  4  Jones,  Eq.,  181. 

22.  If  in  the  institution  of  a  suit,  or  in  its  progress,  the  course 
of  the  court  requires  a  party  to  make  an  affidavit,  the  fact  ot  hia 
being  infamous  does  not  make  him  incompetent  to  do  so ;  as  an 
affidavit  to  continue  the  cavise,  (&c.  On  the  other  hand,  if  a 
party  offers  himself  as  a  witness  in  his  own  case  (as  for  instance 
under  the  book  debt  law,)  the  fact  of  his  being  infamous  will 
make  him  incompetent.     Bitter  v.  Stutts.,  8  Ired.  Eq.,  240. 

23.  A  party,  though  he  is  infamous,  is  competent  to  make  an 
affidavit  to  the  truth  of  the  flicts  alleged  in  his  bill  seeking  to 
recover  the  amount  of  a  lost  bond.     Ihid. 

24.  Where  a  person  is  made  a  party  to  a  bill  in  equity  jpro 
forma,  who  has  no  interest  in  tlie  questions  involved  in  it,  he 
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may  be  examined  as  a  witness  by  the  adverse  party-,      Wilson  v, 
Allen,  1  Jones,  Eq.,  24. 

25.  Where  a  conveyance,  absolute  in  its  terms,  was' made  by  a 
father,  and  it  was  alleged  that  the  bargainee  took  upon  certain 
parol  trusts,  a  part  of  which  Was,  that  certain  slaves  were  to  be 
conveyed  by  the  bargainee  to  the  plaintiff's  daughters  on  their 
marriage ;  it  laas  held  that  the  daughters  had  no  such  interest  in 
the  question  as  to  prevent  them  and  their  husbands  from  being 
•competent  as  witnesses  for  the  plaintiff,  their  father.  Lamb  v. 
Figford,  1  Jones,  Eq.,    195. 

26.  A  party  defendant  in  a  suit  has  a  right  to  have  an  order 
for  taking  the  deposition  of  a  co-defendant,  not  concerned  in  in- 
terest, in  favor  of  the  party  applying  for  the  order.  Wilder  y. 
Mann,  5  Jones,  Eq.,  66. 

n.       EFFECT    OF   ESAMINTNG   A    PARTY   AS   A   WITNESS. 

1.  The  examination  of  a  party  in  a  suit  in  equity,  as  a  wit- 
ness, is  an  equitable  release  to  him,  as  to  the  matter,  as  to  which 
he  is  examined.  Leiois  v.  Owen,  1  Ired.  Eq.,  290.,  S.  P.,  Burton 
Stamper,  6  Ired.  Eq.,  14. 

2.  If  the  party  examined  be  the  one  primarily  liable,  and  the 
other  defendant  liable  only  secondarily,  the  plaintiff  gives  up 
his  claim  against  both  by  the  examination  cf  the  former.  Ibid. 
Ibid. 

3.  Where  a  bill  was  filed  against  a  husband,  the  administra- 
tor of  his  deceased  wife,  and  the  donee  of  the  wife  by  ;an  ante- 
nuptial gift,  alleging  that  the  gift  was  a  fraud  upon  the  marital 
rights  of  the  husband,  and  therefore  a  fraucj  upon  his  assie-nee 
for  value;  it  was  held  that  the  husband  could  not  be  said%  be 
primarily  liable  to  the  assignee,  and  consequently  the  reading 
of  his  deposition  by  the  complainant  was  not  a  release  of  the 
other  parties.     Joj/ner  v.  Danny,  Busb.  Eq.,  176. 

4.  Where  an  administrator  de  bonis  non  cum  testamento  annexo 
of  a  testator,  who  has  no  interest  under  the  will,  is  examined  in 
behalf  of  a  legatee,  and  his  deposition  read,  he  having  been 
made  a  defendant  to  the  suit,  it  is  no  equitable  discharge  of  the 
principal  defendant,  who  claims  by  a  deed  of  gift  from  the  tes- 
tator, which  is  attacked  foi-  fraud.  Wilson  v.  Allen,  1  Jones,  Eq., 
24. 

III.       HOW   PAR   THE   ANSWER   IS    EVIDENCE. 

1.  On  the  trial  of  an  issue  in  equity,  the  defendant's  answer 
may  be  read  in  evidence  for  him ;  but  it  is  not  conclusive,  and 
the  jury  may  give  it  only  the  credit  it  deserves.  Scott  v.  ii/c- 
Bonald,  2  Hky.,  98,  (259.)     S.  P.  Fitts  v.  Foster,-  2  Hay.,  102, 
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'(262.)   ■  S.  C.  Tay.,   121,  (72.)     See  Contra  Salter  v.  Si^eir,  Tay., 
318,  (142.)     (hrtwright  v.  Godfrey,  1  Murph.,  422. 

2.  Where  a  replication  is  taken  to  an  answer,  the  answer  is 
not  evidence,  amless  responsive  to  the  bill ;  therefore,  where  the 
plaintiff  charged  one  assignment,  and  the  defendant  denied  that, 
and  set  np  another,  and  no  proofs  were  taken,  held  that  the  case 
was  to  be  considered  without  reference  to  either.  Johnson  v. 
Person,  1  Dev.  Eq.,  364. 

3.  An  answer,  to  which  a  replication  is  put  in,  is  evidence  for 
the  defendant  only  when  it  is  responsive  to  the  bill.  Gillis 
V.  Martin,  2  Dev.  Eq.,  470. 

4.  In  a  suit  for  an  account,  if  the  plaintiff  examine  the  defen- 
dant before  the  master,  upon  a  reference  to  him,  and  read  his 
examination  on  the  hearing,  the  answers  to  the  interrogatories, 
so  far  as  they  are  responsive  thereto,  will  be  evidence  for  the 
defendant,  though  subject  to  conti-adiction,  upon  the  same  prin- 
ciple that  his  answer  to  the  bill  is  evidence  for  him.  Chaffin  v. 
Chaffin,  2  Dev.  and  Bat.  Eq.,  255. 

5.  An  answer  directly  responsive  to  the  bill  is  evidence  for  the 
defendant.     McDuncdd-r.  3IcLeod,  1  Ired.  Eq.,  221.  _ 

6.  Where  there  is  no  allegation  or  interrogatory  in  the  bill  to , 
which  the  defendant's  answer  is  directly  responsive,  as  Avhen  the 
defendant  alleges  a  payment,  about  which  nothing  is  alleged  or 
asked  in  the  bill,  the  defendant's  answer  is  not  evidence  for  him. 
Jones  v.  Jones,  1  Ired.  Eq.,  332. 

7.  An  answer  directly  responsive  to  the  bill  must  be  received 
as  true,  in  tiie  absence  of  testimony  contradicting  it.  Dewey  v. 
Littlejohn,  2  Ired.  Eq.,  495. 

8.  Silence  in  an  answer  as  to  any  matter  charged  in  the  bill 
does  not  amount  to  an  admission  of  the  fact.  Lu7i)i  v.  Johnso?^ 
3  Ired.  Eq.,  70. 

9.  When  a  defendant  admits  the  plaintiff's  equity  on  the  facts 
on  which  it' is  founded,  but  sets  up  an  equity  in  himself  of  a  dis- 
tinct nature  and  counter-balancing  that  of  the  plaintiff,  he  must 
sustain  hisanswer  by  proofs.     Lyerly  v.  Wheeler,  3  Ired.  Eq.,  599. 

10.  An  answer,  after  replication,  is  not  evidence  for  the  defen- 
dant, except  as  it  is  made  so  by  dis-coveries  called  for  in  the  bill, 
and  which  are  responsive  to  direct  charges  or  special  interroga- 
tories.    Ibid. 

11.  The  averments  in  an  answer,  which  are  neither  responsive 
to  any  allegation  in  the  bill  nor  sTipported  by  proof,  cannot  be 
noticed  by  the  court.     Dudley  v.  Winfield,'Jix\sh.  Eq.,  91. 

12.  Wliere  replication  is  taken  to  an  answer,  the  defendant 
cannot  use  the  answer  as  to  the  new  matter  alleged,  but  is  put 
to  his  proof.      IVoodaU  v.  Prevatt,  Busb.  Eq.,  199. 

13.  Where  the  material  facts  upon  which  the  plaintiff's  claim 
to  relief  are  admitted,  but  the  answer  avers  other  facts  in  avoid- 
ance of  the  plaintiff's  claim,  the  .answer,  when  replied  to,  is  no 
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evidence  of  these  facts,  but  they  must  be  supported  by  full  proof ;' 
otherwise  the  plaintiff  will  be  entitled  to  a  decree.  Thomas  v. 
Kyles,  1  Jones  Eq.,  302. 

14.  Where  a  person  was  charged  in  a  bill  with  concealing  or 
destroying  a  deed  made  by  him  to  his  mother-in-law,  with  whom 
he  was  residing  when  she  died,  and  in  his  answer  admitted  that 
he  had  made  such  a  deed,  but  said  that  he  did  not  know  what 
Lad  become  of  it ;  that  it  was  only  taken  as  a  security  for  money, 
that  he  had  paid  money  and  done  services  to  and  for  her,  to  the 
amount  of  the  sum  advanced,  and  that  he  believed  she  had  de- 
stroyed the  deed  that  his  title  might  be  revived,  it  toas  held  that 
the  onus  of  proving  these  allegations  rested  with  the  defendant. 
Kent  V.  Bottoms,  3  Jones  Eq.,  69. 

15.  Where,  in  a  suit  for  an  account,  the  plaintiff  obtained  leave 
to  examine  the  defendant  upon  oath  before  tlie  master,  and  he 
was  interrogated  as  to  the  items  of  the  plaintiff's  account,  it  was 
held  that  the  defendant's  answers  to  such  interrogatories  were 
evidence  for  himself,  only  so  far  as  they  were  responsive  to  the 
questions,  and  that  he  could  not,  in  this  way,  prove  his  own 
charges  against  the  plaintiff.  Fleming  v.  Murph,  G  Jones  Eq.,  59. 

16.  Where  a  plaintiff  makes  direct  charges  in  his  bill,,  and  calls 
upon  the  defendant  by  special  interrogatories  to  make  discove- 
ries as  to  those  charges,  the  answer,  so  far  as  it  is  directly  re- 
sponsive to  such  charges,  becomes  evidence  for  the  defendant  as 
well  as  against  him.  notwithstanding  that  a  replication  to  the 
answer  has  been  put  in.     Iluyhes  v.  JjlackweU,  6  Jones  Eq.,  73. 

IV.       PROCEEDreGS    IN   OTHER    SUITS. 

1.  Upon  a  bill  seeking  satisfaction  of  an  equitable  demand 
against  a  deceased  debtor,  from  property  in  the  hands  of  his 
donee,  it  was  held  that  a  decree  against  the  administrator  of  the 
debtor  in  a  former  suit,  establishing  the  debt  and  ascertaining 
that  he  had  fully  administered,  was  not  admissible  to  prove  tlie 
case  of  the  plaintiff.     Dozier  v.  Dozier,  1   Dev.  and  Bat.  ]']q.,  96. 

2.  A  judgment  against  an  administrator  by  a  creditor  is  no 
evidence,  except  as  to  its  amount,  against  the  next  of  kin,  they 
not  being  parties  to  the  suit.     Stock  v.  Williams,  3  Jones  Eq.,  13. 

3.  Where  a  legatee  purchased  property  at  the  sale  made  by 
the  executor,  and  gave  bond  with  sureties  for  the  price,  it  was 
held  that  a  decree  in  favor  of  the  principal,  in  a  court  of  equity 
in  another  state,  to  which  the  sureties  were  not  parties,  declar- 
ing the  said  bond  to  be  set  off  by  the  principal's  claim  for  a 
legacy,  was  not  evidence  in  a  suit  brought  by  the  sureties  to  es- 
tablish the  same  set  off,  and  that  the  executor  was  not  estopped 
by  such  decree  from  proceeding  to  collect  the  bond  from  the- 
sureties,     Edney  v.  Edney:,.  4  Jones  Eq.,  127. 
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T.       BOOKS    OF    ORIGINAL    ENTRIES,  ACCOUNTS,  RECEIPTS,  &C. 

1.  Where  books  of  account  are  put  into  the  hands  of  a  con- 
stable  for  collection,  the  books  themselves  are  not  evidence  that 
the  accounts  are  due,  so  as  to  cliarge  the  constable.  Johnston  v. 
Boncdson,  N.  C.  Term  E.,  317,  (727.) 

2.  A  receipt,  not  under  seal,  is  only  evidence  of  satisfaction,. 
and  may  be  explained  by  parol  testimony.  Chunn  v.  McCarsoTi, 
2  Dev.  Eq.,  73. 

3.  Written  receipts  for  money  of  living  persons  are  not  strictly 
evidence  of  disbursements  by  an  administrator,  especially  where 
the  money  paid  is  due  by  account.  Finch  v.  llagland,  2  Dev. 
Eq.,  137. 

4.  A  receipt  from  one  of  the  next  of  kin,  expressed  to  be  for- 
his  part  of  the  ijersonal  estate,  but  following  a  statement,  in 
which  he  is  credited  for  his  part  of  the  iicrishahle  estate  of  the 
intestate,  is  not  a  receipt  in  full  of  the  personal  estate,  so  as  to 
exclude  him  from  claiming  an  interest  in  a  negro  belonging  to 
the  estate;  particularly  when  it  appeared  that  the  sum  for  which 
he  was  credited  was  the  same  that  each  of  the  other  next  of 
kin  received  for  his  respective  share  of  the  perishable  estate,  in- 
dependent ol  their  interest  in  the  negro.  Bird  v.  Grcdiam,  1 
Dev.  and  Bat.  Eq.,  1G8. 

5.  The  entries  in  the  books  of  a  firm  are  prima  facie  evidence 
as  between  the  partners.  Knowledge  of  them  is  presumed,  and 
evidence  is  required  to  rebut  such  presumption.  Phillips  v. 
Turyier,  2  Dev.  and  Bat.  Eq.,  123. 

6.  Whether  the  receipts  of  a  wagoner  for  goods  sent  to  a  fao 
tor,  are,  after  the  deatli  of  the  wagoner,  competent  to  prove  the 
delivery  of  the  goods  to  the  factor,  qwere;  but  if  they  are  com- 
potent  lor  that  purpose,  they  can  only  raise  a  probability  of  the 
delivery  of  the  goods,  which  may  be  repealed  by  opposite  prob- 
abilities, as,  that  accounts  appear  to  have  been  rendered  by  the 
factor  which  the  principal  witholds,.  and  which,-  if  produced, 
would  include  the  articles  sent  by  the  wagoner,  and  would  be 
better  evidence  of  the  delivery  to.  the  factor.  McLin  v.  3IcNa- 
mara,  1  Ired.  Eq.,  75. 

7.  The  presumption  that  a  due  bill,  professed  to  have  been 
given  upon  a  settlement  of  all  the  accounts  between  the  parties 
up  to  the  time  of  its  date,  included  a  particular  account  con- 
ta-acted  anterior  to  that  time,  may  be  repelled  by  evidence  show- 
ing that  it  was  not  embraced  in  the  settlement.  Williams  v. 
Maitland,  1  Ired.  Eq.,  92. 

8.  An  ex  parte  affidavit  of  the  payment  of  money,  made  by  the 

Eerson  who  received  it,  and  who  died  before  the  filing  of  tha 
ill,  if  not  admissible  as  testimony,  is  admissible  as  liis  receipt> 
Ibid. 
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See  (Executors  and  Administrators — Of  their  liability  to  lega- 
i:ees  and  next  of  kin,  .25.) 

VI.       DECLARATIOT^S    AND   ADMISSIONS. 

1.  Where  there  are  several  co-defendants  in  equity  who  have 
-a  common  interest,   the  declaration  of  one  of  them  is  evidence 

against  the  others.      Grifjin  v.  Pleasant,  1  Ired.  Eq.,  152. 

2.  The  declarations  of  a  person,  made  at  the  time  he  had  pos- 
-eession  of  a  deed,  are  admissible  to  show  whether  it  was  or  was 
not  completed  by  a  delivery  of  it.  Hauqldon  v.  Barney^  2  Ired. 
Eq..  31)3. 

3.  Where  a  father,  on  the  marriage  of  his  daughter,  delivers 
negroes  to  his  son-in-law,  his  subsequent  declarations,  in  the  ab- 
sence of  the  son-in-law,  are  not  competent  evidence.  Hicks  v. 
Forrest,  6  Ired.  Eq.,  528. 

4.  The  declarations  of  a  husband  to  his  wife  are  not  compe- 
tent to  prove  one  of  her  children  illegitimate.  Johnson  v.  Chap- 
man, Busb.  Eq.,  213. 

5.  When  several  persons  enter  into  a  partnership  to  work  a  gold 
mine,  the  terms  being  that  each  should  work  in  person,  or  in 
case  of  sickness  or  indispensible  business,  should  send  one  of 
his  own  white  family,  and  divide  the  gains  daily;  upon  an  issue 
whether  a  particular  person  had  been  received  as  a  substitute 
on  a  certain  day,  what  one  of  the  partners  said  to  such  person 
recognizing  him  in  that  character,  in  the  presence  of  the  other 
partners  without  dissent  from  them,  is  competent  evidence. 
Beid  y.  Barnharf,  1  Jones,  Eq.,  142. 

6.  The  declarations  of  a  husband  are  not  admissible  to  affect 
the  sole  and  separate  estate  of  his  wife.  Bagley  v.  Sasser,  2 
Jones,  Eq.,  350. 

7.  An  admission  of  a  fact  made  in  the  court  below  by  the  at- 
torneys of  the  parties,  for  the  express  purpose  of  saving  the 
trouble  and  expense  of  taking  the  proof,  will  be  regarded  as 
evidence  in  the  supreme  court,  as  well  in  suits  by  attachment, 
as  in  other  suits.     Fuller  v.  Smith,  5  Jones,  Eq.,  192. 

8.  Where  a  defendant  set  up  an  assignment  of  property,  to 
defeat  an  equitable  attachment  of  it,  and  the  only  proof  relied 
on  to  show  a  consideration  was  the  recital  in  the  deed,  and  the 
defendant  did  not  distinctly  state  in  his  answer  that  he  had 
either  paid  or  secured  it;  it  teas  held  upon  the  plaintiff's  ex- 
pressly requiring. proof  of  the  actual  payment  of  the  considera- 
tion, of  which  the  defendant  Avas  notified,  that  the  recital  was 
not  sufficient  to  establish  the  payment  of  it.     Ihid. 

Vn.      PAROL   EVIDENCE,   WHEN   ADMISSIBLE, 

1.  Wkexe  an  absolute  deed  is  executed,  parol  evidence  is  not 
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admissible  to  prove  that  the  deed  was  on\j  intended  as  a  secur- 
ity for  money,  or  under  any  special  trusty  and  that  a  valuable 
consideration  was  not  paid.  Streater  v.  Jones,  1  ]\Iurph.,  449.. 
S.  P.,  Diclenson,  v.  Diclr.jison,  2  JNIurph.^  279,  S.  C,  1  Car.  JL 
E..,  262,  (25.)  (OveiTuled;  see  Streater  t.  Jones,  3  Hawks,. 
423.) 

2.  Parol  evidence  is  inadmissible  for  the  purpose  of  proving 
an  agreement  inconsistent  with,  and  repugnant  to,  a  bond  of 
submission  to  arbitration  executed  by  the  parties.  Hawkins  v. 
Hawhins,  1  Car.  L.  R.,  495. 

3.  The  rule  of  law  which  forbids  the  introduction  of  parol 
evidence  for  the  purpose  of  contradicting,  altering  or  varying  a 
deed,  apjilies  only  to  the  parties  to  the  instrnment.     Ihld. 

4.  A  agrees  w4th  B  to  bid  off  property  sold  at  a  sheriff's  sale, 
for  the  benefit  of  B.  He  bids  it  oft"  and  takes  the  conveyance 
to  himself,  and  then  refuses  to  convey  to  B.  As  B  is  not  privy 
to  this  conveyance  from  the  sheriff  to  A,  he  is  not  bound  by  it, 
and  may  produce  parol  evidence  to  prove  the  agi-eement  between 
A  and  himself  Strong  v.  Glasgow,  2  ^lurph.,.  289.  S.  C,  ICar. 
L.  R.,  279. 

5.  Parol  evidence  is-  not  admissible  to  sliow  that  the  condition 
upon  which  the  piice  of  a  horse  was  to  be  paid  ^\'Tls  different 
from  the  purport  of  the  note  given  for  the  price.  Gatlin  v.  Kil- 
patrick  1  Car.  L.  R.,  534,  (147.) 

6.  On  a  bill  filed,  alleging  that  an  absolute  deed  executed  by 
complainant  to  defendant  was  executed,  in  pursuance  of  a  con- 
tract for  the  loan  of  money,  and  that  the  land  was  to  be  redeem* 
able  by  the  parol  contract  of  the  parties;  the  court,  without 
meaning  to  controvert  the  rule,  which  forbids  parol  evidence  to 
contradict,  vary  or  add  to  the  terms  of  a  written  agreement,  Avill 
yet  hear  parol  evidence  to  prove  facts  and  circumstances  de  liors 
the  deed,  which  go  to  show  that  the  true  contract  of  the  parties 
could  not  have  been  for  an  absolute  conveyance;  such  as  that 
the  money  paid  was  not  a  fair  price  for  the  absolute  purchase, 
that  the  vendor  kept  possession,  that  an  account  was  stated  be- 
tween the  parties,  wherein  the  money  advanced  was  charged  as. 
a  debt,  and  interest  thereon  stated,  &c.  Streater  v.  Jones,  3 
Hawks,  423.     S.  P.,  Jackson  v.  Blount,  2  Dev.  Eq.,  555. 

7.  Where  there  is  no  latent  ambiguity  in  a  will,  but  there  are- 
plain  contradictory  bequests,  parol  evidence  of  the  testator's  in- 
tention is  inadmissible.     Field  v.  Eaton,  1  Dev.  Eq.,  283. 

8.  Where  a  bill  is  filed  to  rectify  a  mistake  in  a  deed  or  exe- 
cuted contract  in  writing,  parol  evidence  is  admissible  to  prove 
the  mistake,  though  it  be  denied  by  the  answer.  Neivsom  v. 
Bnferhtv.,  1  Dev.  Eq.,  379. 

9.  Parol  evidence  is  inadmissible  to  prove  that  the  intention 
of  the  testator  was  not  properly  expressed  in  the  will,  or  that  he 
used  words,  the  meaning  of  which  lie  did  not  understand:  uii- 
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less  it  may  be  in  a  case  where  it  is  attempted  to  set  aside  a  will 
for  fraud  or  imposition.     Reeves  v.  Reeves,  1  Dev.  Eq.,  386. 

10.  The  terms  of  a  written  agreement  cannot  be  varied  by 
parol  proof  in  equity  more  than  at  law,  unless  upon  an  admis- 
sion by  the  defendant,  or  unless  the  provision  sought  to  be  es- 
tablished was  a  substantive  part  of  the  agreement,  and  omitted 
through  fraud  or  mistake.  Thus  where  an  absolute  bond  was 
given,  and  the  proof  was  of  admissions  by  the  obligor  of  a  con- 
dition to  indemnify  bail,  but  nothing  shown  of  fraud  or  mistake 
by  which  the_  condition  was  omitted,  it  was  held  that  the  evidence 
was  inadmissible,  and  that  therefore  the  bond  was  a  single  one 
for  the  payment  of  money.     Howell  v.  Ilaivl's,  2  Dev.  Eq.^  258. 

11.  Where  a  lather  conveyed  land  to  a  son  by  a  deed  of  bar- 
gain and  sale,  upon  a  bill  by  other  children,  seeking  to  have  the 
land  brought  into  hotchpot,  parol  evidence  cannot  be  received 
to  prove  that  it  was  in  fact  given  as  an  advancement.  Wilkin'- 
son  V.  Wilkinson,  2  Dev.  Eq.,  376. 

12.  Parol  evidence  is  not  admissible  either  at  law  or  in  equity 
to  vary  the  terms  of  a  written  contract.  But  in  equity,  matter 
of  fraud,  mistake  or  surprise  may  be  proved  by  parol,  to  raise  a 
trust  dehors  the  deed,  and  affect  the  conscience  of  one  claiming 
under  it.     Ibid. 

13  Evidence,  to  prove  the  rescinding  of  a  v/ritten  contract  by 
a  subsequent  parol  agreement,  must  be  clear,  positive  and  above 
suspicion.     Falls  v.  Carpenter,  1  Dev.  and  Bat.  Eq.,  237. 

14.  In  the  absence  of  fraud,  mistake  or  surprise,  parol  evidence 
cannot  be  received  to  prove  that  a  bond,  payable  immediately, 
was  not  to  be  demanded  until  after  the  obligor's  death.  Geddy 
V.  Stairihai-k,  1  Dev.  and  Bat.  Eq.,  496. 

15.  Parol  evidence,  although  it  may  be  inadmissible  to  reform 
a  written  contract,  yet  is  received  to  repel  a  specific  execution  of 
it;  but  in  the  latter  case  it  cannot  be  received  to  show  that  the 
written  contract  was  not  the  one  made,  but  to  prove  fraud,  acci- 
dent or  surprise,  raising  an  equity  to  rebut  the  claim  to  specific 
execution.      Ward  v.  Ledbefter,  1  Dev.  and  Bat.  Eq.,  496. 

16.  Evidence  will  not  be  received  to  show  a  parol  agreement 
contradictory  to,  or  varying  from  a  written  agreement  made  at 
the  same  time,  when  no  reason  is  assigned  why  the  former  was 
not  incorporated  into  the  latter.  Farker  v.  Vick,  2  Dev.  and 
Bat.  Eq„  195. 

17.  When  the  plaintiff  avers  one  agreement,  and  the  defen- 
dant sets  up  another,  as  to  the  terms  upon  which  a  sheriff's  deed 
was  made  to  the  defendant,  and  either  may  consist  with  the  fact, 
if  the  sheriff  were  not  a  party  to  the  agreement  between  the 
plaintiff  and  defendant,  the  proof  of  it  by  parol  will  not  violate 
the  rule  which  forbids  parol  evidence  to  be  received  to  contrz^ 
diet  or  explain  a  written  instrument.  Lyon  v.  Crissman,  2DeY. 
and  Bat.  Eq.,  268. 
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18.  A  deed  in  trust  to  secure  creditors,  thus  described  one  of 
the  notes  intended  to  be  described:  "A  note  to  John  Eicks  for 
about  twtnty-three  hundred  and  fifty  dollars,  now  in  possession: 
of  D.  A.  T.  Kicks,  given  several  years  since,  to  which  Bennet 
Bunn,  B.  D.  Battle  and  Kobert  Ricks  are  sureties,"  it  was  held 
that  parol  evidence  could  not  be  received  to  show  that  this  de- 
scription was  given  by  mistake,  and  that  the  note  intended  w^s 
as  follows:  $2,41"2.26  cents.  With  interest  from  the  10th  of 
January,  we  or  either  of  us  promise  to  pay  D.  A.  T.  Ricks,  guar- 
dian, two  thousand  four  liundred  and  twelve  dollars  and  twenty- 
six  cents,  for  value  received,  witness  our  hands  and  seals,  Red- 
man Bunn,  Bennet  Bunn  and  B.  D.  Battle."  Knu/Id  v.  Bunn,  7 
Ired.  Eq,  77.     S.  C.  8  Ired.  Eq.,  82. 

19.  In  a  case  of  latent  ambiguity,  parol  evidence,  or  evidence 
dehors  the  will  or  other  instrument,  must  be  resorted  to,  to  re- 
move the_  doubt,  the  question  being  one  of  identy,  or  of  fitting 
the  description  to  the  person  or  thing  intended.  But  in  a  case 
of  patent  ambiguity,  the  question  being  one  of  construction,  the 
instrument  must  speak  for  itself,  and  such  evidence  is  iuadmi^- 
eible.     Deaf  and  Dumb  Institute  v.  Norioood,  Busb.  Eq.,  (j5. 

20.  Receipts  for  money  paid  upon  a  verbal  contract,  and 
which  are  relied  on  as  evidence  of  the  contract,  form  no  excep- 
tion to  the  rule  that  a  writing  containing  a  patent  ambiguity 
cannot  be  helped  out  by  parol  evidence  so  as  to  satisfy  the  re- 
quirements of  the  statute  of  frauds.  (See  Rev.  Code,  oh.  50, 
sec.  11.)     Cap'S  V.  Holt,  5  Jones  Eq.,  153. 

_  21.  Where  there  is  no  allegation  of  fraud,  imposition,  oppres- 
sion or  mistake,  the  court  will  not  receive  parol  evidence  to 
show  that  a  deed  absolute  in  its  terms  w^as  only  intended  as  a 
mortgage.  So,  where  a  valuable  consideration  has  been  paid  by 
the  person  to  whom  an  absolute  deed  for  slaves  has  been  exe- 
cuted, the  allegation  of  a  trust  in  favor  of  a  third  person  cannot 
beproved  by  parol,  as  it  might  have  been,  if  the  trustee  had 
paid  nothing  for  conveyance  of  the  legal  estate  to  him.  JVJdt- 
Jidd  v.  Cate-s,  G  Jones  Eq.,  136. 

22.  Where  an  insufficient  description  was  given  in  a  bond  to 
make  title,  parol  evidence  cannot  be  resorted  to  to- show  what 
the  parties  meant,  or  to  identify  the  particular  parcel  of  land 
which  was  the  subject  matter  of  the  written  contract.  Michard' 
son  V.  Godwin,  6  Jones  Eq.,  229. 

Vni.       DEPOSITIONS. 

1.  In  equity,  a  deposition  taken  in  South-Carolina  by  one  com- 
missioner may  be  read.     Blount  v.  Stavhj,  2  Hay.,  1G3,  (350.) 

2.  Where  the  notice  specified  the  house  of  Capt.  Alexander 
Gordoner  to  talce  the  deposition  of  said  Alexander  Gardner,  the 
commission  was  to  take  the  deposition  of  Alexander   Gordan, 
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and  the  deposition  appeared  to  be-  that  of  Alexander  Gordonz 
the  court  permitted  it  to  be  read.  Ridge  y. -Lewis.,  (Jonf.  Rep,,. 
483,  (53G.) 

3.  The  commission  to-  A,  B,  and  C,  Esquires,  state  of  Tennes- 
see, Jefferson  county:  the  notice  was  at  the  court  house  in  Jef- 
ferson, in  the  county  of  Jefferson;  the  deposition  was  "-sworn 
to  before  us,  two  of  the  acting  justices  of  the  peace  for  Jefferson 
county,  at  the  court  house  in  said -county.""  It  was  permitted  to 
be  read.     Ibid. 

4.  A  deposition  taken  under  a  commission  directed  to  A  and 
B,  Esquires,  who  certified  it  under  tlieir  names  with  "J.  P."  an- 
nexed, may  be  read.     Ihid. 

5.  Wliere  a  notice  was  to  take  a  depasition  at  the  "  dwelling 
house  "  of  a  witness,,  and  it  was  certified  that  the  deposition  of 
the  witness  was  taken  "at  his  own  house,"  it  was  deemed  suffi- 
cieut.     1  hid. 

6.  The  deposition  of  a  witness,  who  refused  to  answer  proper 
questions  on  a  cross  examination,  will  be  rejected.  3Iosely  v, 
llosely,  Conf  Rep.,  522. 

7.  So,  it  will  be  rejected,  if  written  hj  the  attorney  of  the  par- 
ty who  has  taken  it.     Ibid. 

8.  In  equity  the  deposition  of  a  witness,  who  is  dead,  which 
has  been  once  read  upon  the  hearing  of  a  suit,  may  be  read 
again,  though  taken  before  a  single  person.  Carver  v.  3Iallett, 
N.  C.  Term  R.,  12G,  (562.) 

9.  In  equity,  on  the  hearing  of  an  original  bill  in  the  nature 
of  a  supplemental  l^ill  and  bill  of  revivor,  depositions  taken  in 
the  original  suit  may  be  read.  Benzein  v.  Hobenttf,  1  Dev.  Eq., 
444.  .  .  '  .  . 

10.  Where  a  bill  was  filed  against  two  as  joint  administrators 
upon  a  matter  relating  to  the  acts  of  their  intestate,  and  they 
filed  a  joint  answer;  a  deposition,  taken  on  a  notice  given  to  only 
one  of  the  defendants  and  in  their  absence,  cannot  be  read  in 
the  cause,  unless  such  notice  had  been  previously  authorized  by 
a  special  order  of  the  court.      Coxy.  Smiflterman.,  2  Ired.  Eq.,  Q^Q^ 

11.  It  seems  that  in  cases  where  the  plaintiff  can  entitle  him- 
self to  a  decree  against  one  defendant  alone,  separate  from  his 
co-defendant,  notice  to  that  defendant  may  be  sufficient  to  au- 
thorize the  reading  of  the  deposition  as  to  him.     1  bid. 

12.  A  notice  to  take  a  number  of  depositions,  on  the  1st,  2ndy. 
3rd,  4th,  5th,  6th,  7th,  8th,  9tli  and  10th  days  of  a  particular 
month,  does  of  itself  furnish  a  ground  for  suppressing  the  depo- 
sitions.    Kea  V.  liobinson,  4  Ired.  Eq.,  427. 

13.  Where  under  such  a  notice  as  the  above,  the  plaintiff  took 
twenty  six  depositions  on  the  1st  and  2nd  day  of  that  month, 
and  the  only  one  of  the  defendants  who  complained,  was  pre- 
sent on  those  days,,  there  could  be  no  reason  whatever  for  sup- 
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pressin_cr  the  depositions  on  the  ground  of  the  mdefiniteness  of 
the  notice.     Ihid. 

IX.       PROOF    OF    DEEDS,    WILLS    ANI>   OTHER    INSTRBMENTS. 

1.  A  jjlaintifF  who  claims  under  a  will,  which  i^  not  admitted 
in  the  answer,  must  produce  it  ar  a  copy  of  it,  or  account  for  its 
loss.     Thompson  v.  Applewhite,  1  Dev.  Eq.,  4()0. 

2.  If  a  cause  be  set  down  for  hearing  upon  the  bill,,  answer 
and  exhibits,  a  deed  which  is  filed  as  an  exhibit  is  evidence  for 
the  plaintiff,  though  it  be  not  admitted  in  the  answer.  Whitev. 
Green,  1  Ired.  I]c[.,  45. 

3.  When  a  cause  is  set  for  hearing  upon  the  bill,  answers  and 
exhibits,  the  court  will  consider  the  exhibits  as  proof  offered 
by  consent,  notwithstanding  there  is  no  replication  to  the  an- 
swers, which  deny  the  fact  intended  to  be  established  by  the  ex- 
hibits.    Annistead  v.   Bozman,  1  Ired.  Eq.,  117. 

4.  A  guardian  bond  is  not  a  record,  and  before  it  can  bo  read 
in  evidence  in  any  case,  it  must  be  proved  Hke  all  other  bonds. 
Builer  v.  Durham,  3  Ired.  Eq.,  589.  (As  to  how  such  bonds  may 
be  proved,  see  Kello  v.  Magef,  1  Dev.  and  Bat.,  414,  and  Short  v. 
Currie,  8  Jones,'42.) 

5.  In  a  suit  in  eciuity  to  recover  :upon  a  lost  bond,  when  the 
answer  denies  that  there  was  a  bond,  the  same  degree  of  prdof 
is  requisite  as  a  court  of  law  would  call  for,  to  be  laid  be- 
fore a  jury  upon  non  est  factmn  pleaded  to  a  declaration  on  a 
lost^  bond.  And  as  the  declaration  would  have  to  aver  the 
sealing  of  the  obligation,  and  identify  it  by  its  date,  dav  of  pay- 
ment and  the  suiii  mentioned  in  it,  so  the  proof  would  have  to- 
come  up  to  that  description.  3Iorriso)i  v.  Ileacham,  4  Ired.  Eq. 
381.  ' 

6.  Where  a  deed  has  been  filed  as  an  exhibit  in  a  cause,  and 
its  execution  has  been  admitted  by  the  pleadings  on  the  oppo- 
site side,  it  is  too  late  to  object  to  the  sufficiency  of  the  probate 
and  registration,  for  the  first  time,  on  the  hearing  of  the  cause. 
Gr^en  v.  (Jampbdl,  2  Jones,  Eq.,  44 G. 


X.       PRESUMPTIONS. 


1.  A  slierifif's  return  and  deed  are  prima  /rtr/c  evidence  of  the 
sale  under  a  fi,.  fa.  and  of  the  identity  of  the  land  sold  and  that 
conveyed.  But  if  the  presumption  exists  at  all  in  favor  of  deeds, 
executed  by  a  succeeding  sheriff;  under  the  act  of  1799,  it  fails 
w^hen  it_ appears  that  the  successor  knew  nothing  of  the  facts 
recited  in  his  deed,  but  executed  it  from  his  confidence  in  the 
representations  of  tlie  purchaser.  McPherson  v.  llusseij,  2  Dev. 
Eq.,  323. 

2.  There  is  no  legal  presumption,  nor  ought  there  to  be  odj 
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iiifereliCe  in  fact,  from  the  mere  circumstance'  of  a  person  attes- 
ting a  paper  writing  as  a  witness,  that  siiclx  witness  was  aware- 
of  the  contents  of  the  paper,  and  is  therefore  bound  by  it,  wheK 
it  affects  his  interest.     Plammerv.   BaskerviUe,!  Ired.  Eq.,  252. 

3.  The  force  of  circumstantial  evidence  depends  on  the  num- 
ber, tendency,  agreement  and  conchisive  nature  of  the  circum- 
stances in  themselves,  which  may  \yd  adduced  to'  establish  a  con- 
clusion, and  also  on  the  important  fact  that  there  are  not  oppos- 
ing circumstances,  equally  undeniable^  which  are  inconsistent 
with  that  conclusion;  and  further,  that  notliing  in  the  party's 
power  appears  to  be  withheld,  which,  if  produced,  would  show 
the  facts  on  which  the  conclusion  is  founded  to  be  different,  or 
authorize  an  opposite  deduction  from  thon.     Ibid. 

4.  Merely  signing  a  paper  as  an  instrumentary  witness  cre- 
ates neither  a  legal  nor  a  natural  presumption,  that  such  wit- 
ness knew  the  contents  of  the  paper.  Hill  v.  Johnsto7i,  3  Ired. 
Eq.,  432. 

5.  Where  a  bill  alleges  the  death  of  children,  it  is  not  neces- 
sary to  allege  further  that  such  children  died  without  leaving 
children;  for  there  is  no  rule  of  law  or  equity  which  presumes 
the  birth  of  children.      Williams  v.  Burnett^  Bush.  Eq.,  209. 

6.  Where  there  was  a  settlement  of  accounts  between  parties^ 
with  a  view  of  converting  an  absolute  deed  into  a  security,  the 
amount  settled  and  agreed  upon  will  be  prima  facie  evidence 
of  the  correct  amount  intended  to  be  secured.  Fanner  v.  Barnes^ 
3  Jones,  Eq.,  lOi). 

XI.       PROOFS    REJECTED    FOR   IMSIATERIALITY    OR   IRRELEVANCY. 

1.  Proofs,  which  are  not  material  to  any  issue  between  the 
parties,  cannot  be  read  upon  tlie  heaving.  Browni/vj  v.  Bratt,  2 
Dev.  Eq.,  44 

2.  Where  the  answer  sets  up  a  release,  as  a  d  'fen(>e  to  the 
matter  stated  in  the  bill,  and  the  plaintiff  replies  generally,  be 
cannot  at  the  hearing  read  testimony  impeaching  tlie  release  as 
fraudulent.      Wilson  v.   Wilson^  2  Dev.  Eq.,  IcSl. 

3.  ISo  interrogatories  can  be  put  to  witnesses,  which  do  not 
relate  to  some  fact  in  issue  between  the  parties;  and  testimony 
us  to  f;ints  not  stated  in  the  bill  or  answer  is  to  be  rejected.  Ihid. 

4.  Where  a  deed  is  pleaded  or  (nily  stated  in  the  answer,  as  a 
bar  to  the  relief,  without  having  been  raentio.ied  m  tlie  bill,  the 
re})'  cation  puts  only  its  execution  in  issue,  and  it  cannot  be  im- 
m-  hcd  by  proof  of  collateral  facts.  Bo//d  v.  HaicJiiiis,  2  Dev. 
Eq  ,  195. 

5.  Proofs  taken  in  a  cause  irrelevant  to  the  {S'S>'es  rrwh  by  the 
pi,'.- id) '''is;  will  not  be  considered  by  the  court.  Willis  v.  Betersotii 
k  Jones  Eq.,  338. 
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SII.   PREPOXDERAXCE  OF  PROOF. 

1.  In  a  case  between  two  parties  on  a  money  transaction 
where  the  testimony  seems  to  be  nearly  balanced,  the  determi- 
nation may  be  safely  placed  npon  the  want  of  preponderating 
proof  on  the  side  upon  which  the  error  rests,  and  npon  an  exhi- 
bition in  that  party  of  a  deficiency  in  the  due  caution  which 
prudence  requires  him  to  use.  McLean  \.  Shumcm,  3  Ired.  Eo  , 
457.  ^ ' 

2.  A  bank  that  pays  money  to  any  person  as  a  loan,  without 
any  written  check  or  receipt,  and  especially  pays  the  money  of 
one  man  to  another,  without  talking  something  to  charge  him, 
ought  to  lose  it,  unless  the  facts  can  be  unquestionably  estab- 
lished.    Ibid.  "^ 

3.  Where  the  plaintiff  alleged  that  a  certain  note  to  a  bank, 
purporting  to  be  the  note  of  a  person  (since  insolvent)  with  the 
plaintiff  and  defendant  as  sureties,  was  fraudulently  misrepre- 
sented to  him  (he  being  illiterate,)  by  the  defendant,  as  the  note 
of  the  defendant  as  maker,  with  the  other  person  and  himself  as 
■sureties,  and  that  he  signed  it  under  that  belief,  it  was  held  that 
the  fact  that  the  plaintiff  had  sued  the  defendant  at  law  as  a  co- 
surety for  contribution,  and  got  judgment,  taken  in  connection 
w-ith  the  form  oi  the  note  and  the  testimony  of  the  subscribing 
witness,  gave  a  preponderance  of  proof  over  the  testimony  of 
two  witnesses  who  supported  the  plaintiff's  allegations.  Jones 
V.  Undericood.  5  Jones  Eq.,  23. 

Xm.   OF  THE  AMOUNT  OF  EVUJEXCE  REQUIRED  FOR  A  DECREE  AGAINST 
THE  DENIALS  OF  THE  ANSWER. 

1.  When  the  fleets  charged  in  a  bill  are  fully  denied  by  the 
answer,  there  can  be  no  decree  against  the  answer,  on  the  evi- 
dencti  of  a  single  witness  only,  without  corroborating  circum- 
stances to  supj)ly  the  place  of  a  second  witness.  Martin  v. 
Broicning,  2  Hawks,  644.  8.  P.  Bruce  v.  CliRd,  4  Hawks  372* 
Alley  v.  Ledheiter,  1  Dev.  Eq.,  449.  Jones  v.  Bidhck,  2  Dev.  Eq., 
368.  Armsivodliy  v.  Cheshire,  2  Dev.  Eq.,  456.  Gaither  v  Cald- 
well, 1  Dev.  and  Bat.  Eq.,  504. 

2.  If  an  answer  be  directly  responsive  to  the  material  facts 
charged  in  the  bill,  arid  be  clear,  precise  and  positive  in  its  denial 
of  them,  and  be  not  disproved  or  discredited  in  this  part  by  hat 
is  found  in  any  other  part  of  it,  the  testimony  of  a  single  wit- 
ness, when  there  is  no  circumstance  to  corroborate  it,  will  not 
be  sufficient  to  entitle  the  plaintiff  to  a  decree,  especially  if  the 
testimony  of  such  witness  be  equivocal  or  evasive.  Sncinht  v 
Speight,  2  Dev.  and  Bat.  Eq.,  280. 

3.  A  purchase  at  an  execution  sale,  against  one  who  held  in 
trust  for  the  separate  use  of  a  married  woman,  held,  upon  the 
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testimonj  of  one  witness  only,  snppoTted  by  corroborating-  cir- 
cumstances, against  the  positive  denial  of  the  defendant,  to  have 
been  made  with  notice  of  the  equitable  claim  of  the  wife,  and 
upon  an  agreement  to  convey  it  to  her  use,  upon  being  paid  the 
amount  of  the  debt  due  him  for  which  the  land  was  sold.  Pear- 
son V.  Daniel,  2  Dev.  and  Bat.  Eq.,  360. 

4.  The  answer  ot  a  defendant,  directly  responsive  to  the  alle- 
gations and  interrogatories  of  the  bill,  is  evidence  for  him,  which 
must  stand,  unless  overborne  by  the  testimony  of  two  witnesses 
or  its  equivalent.     Lewis  v.  Owen,  1  Ired.  Eq,  290. 

5.  The  court  will  not  decree  against  the  defendant,  in  opposi- 
tion to  a  positive  denial  in  his  answer,  upon  the  uncorroborated 
testimony  of  a  single  witness.     Averitt  v.  Foy,  2   Ired.  Eq.,  224. 

G.  In  a  suit  to  set  aside  a  deed,  the  plaintiff  cannot,  against 
the  statements  in  the  answer  responsive-  and  directly  contradic- 
tory to  the  bill,  have  a  declaration  of  facts  in  his  favor,  unless 
upon  very  clear  proof  that  the  contract,  as  made,  was  different 
from  the  representations  of  the  answer,  and  that  the  contents  of 
the  deed,,  as  written^  were  concealed  from,  or,  at  the-  least,  un- 
known to,  the  plaintiff.     Michael  v.  Michael,  4  Ired.  Eq.,  349. 

7.  An  answer,  when  directly  responsive  to  the  allegation  of 
the  bill,  or  to  an  interrogatory  put  in  the  bill,  or  on  a  special  ex- 
amination, is  to  be  taken  as  true,  and  no  decree  can  be  given 
against  it,  unless  it  be  proved  not  to  be  true  by  the  oath  of  two 
witnesses,  or  of  one  witness  v/ith  corroborating  circumstances 
equal  to  the  force  of  another  Avitness,  or  by  some  other  kind  of 
evidence  which  is  entitled  to  the  weight  of  two  witnesses  on 
oath.     Hill  V.    Williams,  (J  Jones  Eq.,  242. 


EXECUTION. 


f.  When  an  execution  may  issue. 
II.  What  may  be  levied  upon  and  sold 
under  execution. 

III.  Lien  and  priority  of  executions. 

IV.  Sales  under  execution,  and  a])plica- 

tion  of  the  money  raised. 


V.  Purchaser  at  execution  sale. 
VT.  What  will  discharge  an  execution. 
VII.  Irregular  executions  and  proceed- 
ings to  set  aside  executions. 


I.       WUEN    AS    EXECUTION    MAY    ISSUE. 


1.  A  party  has  no  remedy  to  recover  a  debt  once  sued  for,  the 
execution  on  which  has  been  returned  "satisfied."  Allinson  y. 
Farmer,  2  Murph.,  291. 

2.  As  many  executions  of  any  kind  as  the  plan  tiff  chooses 
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may  be  sued  out  on  the  same  judgment,  but  it  executed  wrong- 
fully or  irregularly,  it  is  at  the  plaintiflf's  peril.  3IcNair  v.  Eag- 
la?id,  2  Dev.  Eq.,  42. 

3.  If  sifi./a.  and  a  ecu  sa.  are  both  sued  out,  the  latter  cannot 
be  executed  until  the  former  is  r<^urued.     Ibid, 

11.       WHAT    MAY    CE    LEVIED    UPON  AND    SOLD    UNDER    EXECUTION. 

1.  An  equitable  right  in  land  cannot  be  levied  upon  and  sold 
under  an  execution  at  law.  Faijne  v.  Hubbard,  2  Car.  L.  li  97, 
(195.)  (Certain  equitable  and  trust  estates  may  now  be  sold 
under  an  execution  at  law.     See  Rev.  Code,  ch.  45,"^ sees.  4  and  5.) 

2.  An  equitable  right  in  land  is  subject  to  execution  and  sale 
under  the  act  of  1812,  and  equity  will  not  compel  a  bona  fide 
purchaser  to  pay  tJie  balance  of  the  judgment,  when  the  land 
eells  for 'less,  although  the  execution  issues  at  the  suit  of  the 
legal  owner,  and  the  equitable  owner  is  insolvent.  Beaton  v. 
Gaines,  2  Car.  L.  R.  620.     (See  Rev.  Code,  ch.  45,  sec.  5.) 

3.  An  undivided  share  of  a  deceased  person's  estate  cannot  be 
levied  on  by  an  execution,  though  it  may  be  assigned  by  the 
person  entitled  to  it.     Bozier  v.  Muse,  2  Hawks,  482. 

4.  When  an  executor  has  assented  to  a  legacy,  it  can  not  be 
levied  upon  and  sold  under  an  execution  against  the  goods  in 
the  hands  of  the  execulor.     Alston  v.  Foster,  1  Dev.  Eq.,  337. 

5.  The  estate  of  the  cestui  que  trust  in  chattels  can  be  subjec- 
ted to  the  satisfaction  of  an  execution  only  in  equity.  Harrison 
V.  Battle,  1  Dev.  Eq.,  537. 

■'^6.  Under  the  first  section  of  the  act  of  1812  (Rev.  St.  c.  45, 
s.  4,)  subjecting  trust  estates  to  execution,  only  such  estates,  as 
are  held  m  trust  for  the  defendant  in  the  execution  solely,  are 
within  the  operation  of  the  act.  As  the  sherift"s  deed  transfers 
the  estate  of  both  the  trustee  and  the  cestui  que  trust,  those  cases, 
where  it  is  necessary  for  the  purpose  of  the  trust  that  the  trus- 
tee should  retani  the  legal  estate,  are  not  Avithin  its  operation. 
As  m  case  of  a  conveyance  to  sell  and  pay  debts  and  then  in 
trust  for  the  bargainor,  the  estate  of  the  trustee  is  not  destroyed 
by  an  execution  sale  of  the  interest  of  the  cestui  que  trust.  Ibid. 
(See  Rev.  Code,  ch.  45,  sec.  4.) 

7.  But  the  interest  of  the  bargainor,  after  payment  of  the 
debts,  being  in  no  respect  distinguishable  from  an  equity  of  re- 
demption, may  be  sold  under  the  second  section  of  the  act  (Rev. 
St.,  c.  45,  s.  5.)     Ibid.     (See  Rev.  Code,  ch.  45,  sec.  5.) 

8.  Th;it  section  subjects  equities  of  redemption  in  land  only 
to  execution  sales;  the  same  interest  in  chattels  is  left  as  at  com- 
mon law,  and  can  be  subjected  to  the  satisfaction  of  an  execu- 
tion only  in  a  court  of  equity.     Ibid. 

a  Executions  bind  ,such  resulting  trusts  in  the  land  from 
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their  teste,  and  have  a  priority  to  any  assignments  subsequently 
made.     Ibid. 

10.  Befoi-e  the  act  of  1812,  a  court  of  equity  lent  its  aid  to  an 
execution  creditor  to  sul)ject  an  equity  of  redemption,  subsist- 
ing in  favor  of  the  del'endant,  to  the  satisfaction  of  an  execu- 
tion. It  will  do  so  still,  especially  as  the  remedy  is  not  so  per- 
fect at  law,  as  it  can  be  made  in  a  court  of  equity,  by  ascertain- 
ing before  a  sale  the  amount  of  the  debts  charged  upon  the  land. 
Ihid. 

11.  A  creditor  must  establish  his  debt  at  law  to  entitle  him- 
self to  the  aid  of  a  court  of  equity.  But  a  return  of  a  nulla  bona 
is  unnecessary  where  it  appears  that  all  the  debtor's  property 
has  been  placed  beyond  the  reach  of  fixial  process.     1  hid. 

12.  The  interest  of  a  purchaser  at  a  sheriff's  sale,  who  has 
paid  the  purchase  money,  but  has  not  received  a  deed,  is  subject 
to  execution  under  the  act  of  1812.  Henderson  v.  HoJce,  1  Dev. 
and  Bat.  Eq.,  Hi). 

13.  That  act  extends  to  all  cases  where  the  whole  beneficial 
interest  is  in  the  defendant  in  the  execution,  as  well  when  it  is 
created  by  deed  as  where  it  results  from  construction  of  law. 
Ibid. 

14.  If  one,  to  defraud  his  creditors,  conveys  property  to  an- 
other for  the  latter's  use,  a  trust  in  land,  reserved  by  the  latter 
in  exchange  for  that  property,  will  not  result  to  the  former,  nei- 
ther can  his  creditors  subject  it  at  law  to  satisfy  his  debts.  Ibid. 

15.  A  trust  estate  is  not  liable  to  an  execution  at  law,  unless 
it  be  a  pure  and  simple  one,  in  which  nothing  is  to  be  done  by 
the  trustee.     McKay  v.   Williams^  1  Dev.  and  Bat.  Eq.,  898. 

16.  Whether  the  interest  of  one  tenant  in  common  of  a  trust 
estate  can  be  sold  at  law  under  execution,  qmere.      Ibid. 

17.  The  act  of  1812  (Rev.  Stat.,  ch.  45,  sec.  5,)  subjecting 
equities  of  redemption  to  execution,  extends  to  those  subjected 
to  redemption  by  construction  of  a  court  of  equity,  as  well  as 
those  expressly  made  so  by  the  terms  of  the  mortgage.  Thorpe 
\.  Bicks,  1  Dev.  and  Bat.  £q  ,  613.  (SeeEev.  Code,  ch.  45,  sec.  5.) 

18.  When  a  debtor  has  been  discharged  under  the  act  for  the 
relief  of  insolvents,  so  that  his  body  caimot  be  again  taken  in 
execution  for  the  debt,  any  choses  in  aciion  or  other  property  not 
subject  to  an  execution  at  law,  which  he  may  afterwards  ac(pure, 
may  be  reached  in  equity;  for  the  statute  having  declared  that 
no  execution  shall  be  again  issued  against  the  body  of  the  dis- 
charged debtor,  but  that  one  may  issue  against  "  any  estate  " 
wdaich  he  may  subsequently  acquire;  it  is  the  duty  of  the  court 
of  equity  to  provide  a  remedy  for  the  creditor,  when  the  estate 
of  the  debtor  is  of  such  a  nature  that  it  cannot  be  reached  by 
an  execution  at  law.     Broion  v.  Long,  2   Dev.  and  Bat.  Eq.,  138. 

19.  Any  equitable  property  of  a  debtor  may  be  reached  in 
equity  by  a  creditor,  provided  it  would  be   subject  to  execution 
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if  the  equitable  interest  of  the  debtor  were  the  legal  interest  in 
possession.     Ihid. 

20.  But  whether  generally  chases  in  action,  maj  be  so  reached 
by  a  creditor,  in  all  cases  where  execution  cannot  be  had  on 
visible  and  tangible  estate  of  his  debtor,  quaere.     Ibid.. 

21.  An  equity  of  redemption  in  a  mortgage  of  slaves  or  other 
personal  property  is  not  in  law  subject  to  an  execution  under 
the  act  of  1^12,  which  extends  to  the  equity  of  redemption  in 
lands  only.      Whitesides  v.  AUeii,  2  Dev.  and  Bat.  Eq.»  lo3, 

22.  A  purchaser  of  the  Clierokee  lands,  under  the  acts  of  as- 
sembly of  1819,  1820  and  1821,  does  not  acquire,,  before  the  full 
payment  of  the  purchase  money,  such  a  title,  either  lega'  or 
ecj[uitable,  as  can  be  sold  by  execution.  Deaver  v.  Parker,  2 
Ired.  Eq.,  40. 

2o,  The  interest  of  a  vendee  of  land,  where  the  contract  rests 
in  articles  for  a  conveyance  when  the  purchase  money  shall 
have  been  paid,  is  not  the  subject  of  sale  under  an  execution  at 
law,  while  the  purchase  money,  or  any  part  of  it  remains  un- 
paid. But  after  the  payment  of  the  price,  it  ma}-  be  sold  as  a 
trust  estate  under  the  act  of  1812.  (See  Rev.  Code,  ch.  45, 
sec.  4.)     Frost  v  lieynoJds,  4  Ired.  Eq.,  494. 

24.  Where  a  tract  of  land  was  bought  for  a  wife,  and  the  price 
paid  partly  out  of  the  proceeds  of  her  own  real  estate,  to  the 
sale  of  which  she  assented  only  on  condition  that  the  proceeds 
of  the  sale  should  be  so  invested,  and  part  of  the  price  was  paid 
by  her  husband,  it  icas  held  that^  so  far  as  the  proceeds  of  her 
estate  went  to  the  payment  of  the  price,  she  was  a  cestui  que 
trust,  her  husband  being  so  as  to  the  residue  of  the  price;  and 
that  this,  being  a  mixed  trust,  was  not  subject  to  execution. 
Williains  v.   JVilUams,  6  Ired.  Eq.,  20, 

25.  A  made  a  contract  tor  the  purchase  of  land,  gave  his  bond 
for  the  purchase  money,  on  which  he  made  some  payments,  and 
took  a  bond  for  the  conveyance  of  the  title  whenever  the  infant 
to  whom  it  belonged  became  of  age :  and  a  judgment  having 
been  recovered  against  A  for  the  balance  of  the  purchase  mo- 
,ney,  execution  was  levied  on  his  interest  in  the  land,  and  B  be- 
came the  purchaser  at  the  sale  under  the  levy;  and  it  icas  held 
tha  B  acquired  no  title  of  any  sott  to  the  land,  as  there  was  no 
trust  subject  to  the  execution,  the  trust  being  a  mixed,  and  not 
a  pure  one.     Melton  v.  Davidson,  6  Ired.  Eq.,  194, 

2G.  The  act  of  1812,  (see  Rev.  Code,  ch.  45,  sec.  4,)  aulhori- 
Zfing  the  sale  of  trust  estates  by  execution,  only  relates  to  trusts, 
which  would  be  enforced  between  t.he  cestui  qve  trust  and  trus- 
tee; an  honest  trust,  and  not  one  infected  with  fraud,  in  respect 
to  which  tlie  court  would  not  act  at  the  instance  of  either  party. 
Page  v.  Goodman,  8  Ired.  Eq.,  16. 

27.  The  interest  of  a  vendee  of  lands,  where  the  contract 
firsts  ia  articles  of  conveyance,  is  not  the  subject  of  levy  a^d,. 
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sale  under  execution,  while  the  purchase  money,  or  any  part  of 
it,  remains  unpaid.     Jennings  v.  Hardin,  Biisb.  Eq.,  275. 

28.  The  act  of  1812,  (see  Eev.  Code,  ch.  45,  sec.  4,)  subjecting 
trust  estates  to  sale  under  execution,  does  not  embrace  mere 
"equitable  rights,"  but  is  confined  to  "equitable  estates;"  it  was 
held,  therefore,  1st,  that  the  right  to  have  it  declared  in  a  court 
of  equity  that  one  has  made  an  election  to  give  up  his  own  pro- 
perty, or  is  bound  to  do  so  or  forfeit  a  legacy,  and  to  ask  for  a 
decree  converting  him  into  a  trustee,  is  not  the  subject  of  sale 
under  an  execution ;  2nd,  that  a  right  to  ask  for  a  decree  to  con- 
vert a  purchaser  into  a  trustee  for  the  debtor,  on  the  ground  that 
the  pui'chase  was  made  with  the  debtor's  money,  and  for  his  use, 
is  not  the  subject  of  sale  under  an  execution;  3rd,  that  a  trust 
liable  to  be  sold  under  execution  by  virtue  of  the  act  ot  1812  is 
by  the  sale  converted  into  the  legal  estate,  and  the  right  to  it 
must  be  asserted  in  a  court  of  law,  and  not  in  equity.  Nelson 
V.  Hughes^  2  Jones  Eq.,  33. 

29.  The  act  of  1812,  (see  Rev.  Code,  ch.  45,  sec.  5,)  is  to  be 
■construed  strictly,  and  its  general  words  must  be  restrained  so 
as  not  to  extend  its  operation  to  cases  which  do  not  come  within 
its  meaning,  or  the  miscliief  intended  to  be  remedied.  Thompson 
V.  Parlcer,  2  Jones  P]q.,  475. 

30.  An  equity  of  redemption,  therefore,  cannot,  iinder  that 
act,  be  sold  by  execution,  unless  it  be  absolute,  undisputed  and 
grown  out  of  a  perfect  mortgage.  And,  thus,  where  the  subject 
of  the  mortgage  is  in  itself  an  equity,  the  equity  of  redemption 
cannot  be  sold  under  the  act.     Ihid. 

31.  Where  there  is  a  provision  in  a  mortgage  deed,  that  the 
mortgage  may  have  the  land  discharged  of  the  right  of  redemp- 
tion at  his  election  on  paying  a  further  stipulated  sum,  the  right 
■of  redemption  is  not  the  subject  of  an  execution  sale  under  the 
act  of  1812,     Ibid. 

32.  It  is  settled  upon  autliority  that  mortgaged  land  cannot 
be  sold  under  execution  to  satisfy  the  mortgage  debt;  and 
whether  it  can  be  thu«  sold  at  the  instance  of  the  mortgagee 
for  any  other  debt  not  secured  in  the  mortgage  deed,  qucere. 
Ibid.  _     • 

33.  Where  land  was  purchased  by  a  feme  covert  with  her  earn- 
ings and  the  deed  made  to  her,  the  legal  title  being  in  her,  the 
land  cannot  be  levied  upon  and  sold  under  an  execution  against 
her  husband.     McKhmon  v.  McDonald,  4  Jones  Eq.,  1. 

34.  An  equity  of  redemption  cannot  be  sold  iinder  an  execu- 
tion for  the  mortgage  debt.  Shoffner  v.  Fogleman,  1  Winst. 
Eq.,  12. 

See  (Husband  and  Wife — Of  the  husband's  interest  in  his  wife's 
estate,  1. 
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III.       LIEN   AND    PRIORITY    OF   EXECUTIONS. 

1.  Kcsiilting  trusts  are  bound  in  equity  in  favor  of  tlie  execu- 
tion creditor,  who  first  files  his  bill  to  subject  them  to  his  execu- 
tion, Avithout  reference  to  the  teste  of  the  execution,  and  assign- 
ments made  bj  the  cestui  que  trust  before  the  filing  of  the  bill 
will  have  a  preference.     Harrison  v.  Battle,  1  Dev.  Eq.,  537. 

2.  Creditors,  secured  by  a  deed  of  trust  upon  both  land  and 
slaves,  are,  in  favor  of  the  execntion  ■creditors  who  have  a  lien 
upon  the  resulting  trust  in  the  land,  marshalled  so  as  to  have 
their  debts  satisfied  pro  tanto  by  a  sale  of  the  slaves.     Ibid. 

3.  Slaves  lield  by  a  trustee,  in  trust  to  be  divided  among  the 
children  of  A,  "  who  may  now  be  living,  and  those  who  repre- 
sent any  deceased  child,  in  the  proportion  and  after  the  same 
manner  as  if  they  were  claiming  the  said  slaves,  as  the  next  of 
kin  of  their  father,"  are  not  liable  to  an  execution  at  law.  And 
in  equity  a  creditor  under  an  assignment  subsequent  in  date  to 
the  execution,  but  prior  to  the  bill  of  the  plaintiff"  in  such  execu- 
tion, to  sulject  the  fund,  is  preferred.  McKay  v.  JVilliams,  1 
Dev.  and  Bat.  Eq,  398. 

4.  A  creditor,  whose  execution  hasno  lien  upon  a  trust  estate, 
can  subject  it  in  equity,  only  upon  the  ground  that  he  cannot 
otherwise  procure  satisfaction.  The  jurisdiction  is  original;  and 
as  priority  in  time  is  regarded  in  equity,  any  other  person  having 
a  bona  fide  specific  lien  prior  to  the  filing  of  his  bill,  is  preferred 
to  him.  But  where  the  execution  has  a  lien  at  law,  the  jurisdic- 
tion become.-!  auxiliary,  and  the  legal  priority  is  not  lost  by  seek- 
ing that  relief.     Ibid. 

5.  An  execution  binds  equitable  interests  and  rights  of  re- 
demption of  mortgages  only  from  the  time  of  the  issuing  of  the 
execution,  and  not  from  its  teste.  Hall  v.  Harris,  3  Ired.  Eq., 
.289. 

6.  As  against  a  judgment  creditor,  a  purchaser  of  a  legal 
estate  must  take  notice  that  the  debt  had  been  reduced  to  a 
judgment  at  the  time  of  his  purchase,  and  that  the  execution 
will  overreach  his  purchase.     Ibid. 

7.  Where  a  series  of  executions  issue  on  the  same  judgment, 
and  have  been  bona  fide  acted  on,  tlie  last  of  them  relates  to  the 
teste  of  the  first,  and  binds  the  property  of  the  defendant  from 
that  time.  But  where  the  original  or  any  intermediate  Avrit  of 
execution,  never  was  delivered  to  the  sheriff,  the  lien  is  not  car- 
ried back  beyond  the  one  on  which  the  sheriff"  acted.  Spencer 
V.  Haicldns,  4t  Ired.  Eq.,  288. 

8.  Where  an  original  fi.  fa.  issues  to  one  county  and  an  alias 
to  another,  a  sale  by  the  defendant  of  his  property  situated  in 
the  latter,  while  the/,  fa.  was  in  .the  hands  q^  the  sheriff"  of  the 
former,  is  good.     I  hid. 
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9.  Where  an  execution,  though  made  out,  does  not  appear  to 
have  been  issued  by  the  clerk,  it  creates  no  Hen.     I  hid. 

10.  Where  there  was  a  deed  in  trust  upon  land  and  negroea 
for  the  satisfaction  of  certain  enumerated  creditors,  and  another 
creditor  obtained  a  judgment  before  a  justice  against  the  debtor 
and  levied  on  his  interest  in  the  property,  but  did  not  have  the 
execution  returned  to  court,  and  a  venditioni  awarded,  and  where 
the  personal  estate  was  exhausted  in  the  payment  ot  the  cred- 
itors secured  in  the  deed,  but  there  remained  a  surplus  in  the 
hands  of  the  trustee  from  the  sale  of  the  land,  it  tvas  held  that 
the  levy  of  the  justice's  execution  on  the  land  created  no  lien,  so 
as  to  entitle  that  creditor  to  be  paid  in  preference  to  other  cred- 
itors who  had  received  subsequent  assignments  from  the  debtor. 
Presnell  v.  Lander,  5  Ired.  Eq.,  251. 

11.  To  create  such  a  lien  and  enforce  it,  it  is  indispensable 
that  there  should  be  effectual  process,  such  as  will  enable  the 
ci-editor  to  make  a  sale  of  the  property.     Ihid. 

12.  A  writ  oi'Jieri  facias  cannot  by  relation  continue  a  lien  on 
property  created  by  a  previous  writ,  unless  it  purports  on  its 
face  to  be  an  alias  fi.  fa.     Mclver  v.  Bitter,  1  Wiust.  Eq.,  56. 

IV.       SALES    UNDER    EXECUTIOX*    AND    APPLICATION    OF    THE    MONEY    RAISED. 

1.  Chattels  consisting  of  various  specific  articles,  taken  in  ex- 
ecution, cannot  be  sold  en  masse:  the  sherifi'  should  conibrm,  as 
nearly  as  possible,  to  such  rules  as  a  prudent  man  would  proba- 
bly observe  in  selling  his  own  property,  for  the  sake  of  procu- 
ring a  fiir  price.     McLeod  v.  Pearce,  2  Hawks,  110. 

2.  The  application  of  money,  raised  on  executions  at  law, 
furnishes  no  ground  for  relief  in  equity,  as  a  more  obvious  and 
available  remedy  may  be  had,  by  motion  in  the  court  of  law, 
upon  the  return  of  the  executions.  Child  v.  D wight,  1  Dev.  and 
Bat.  Eq.,  171. 

3.  Neither  the  plaintiff  nor  defendant  can  direct  the  applica- 
tion of  money  received  by  the  sheriff  on  an  execution.  The 
powers  and  duties  of  the  sheriff'  in  that  respect  are  beyond  tho^ 
control  of  either  party,  as  the  law  itself  applies  the  money  raised 
on  an  execution.     Ibid. 

4.  Under  a  Ji.  fa.  clause  attached  to  a  venditioni,  the  sheriff 
cannot  seize  any  property  until  he  has  sold  the  property  speci- 
fied in  the  venditioni.      Canaday  v.  Nuttall,  2  Ired.  Eq.,  ^05. 

5.  In  order  to  pass  a  title  to  the  interest  in  a  remainderman 
in  personal  property  sold  under  execution,  it  is  necessary  that 
tlie  property  should  be  present  at  the  sale.  Blanton  v.  Morrow, 
7  Ired.  Eq.,' 47. 

6.  The  slieriff,  who  has  an  execution  against  a  remainderman, 
has  a  right  to  seize  the  property  in  the  possession  of  the  tenant 
for  life,  and  carry  it  to  the  place  of  sale..    Ihid-. 
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v.   PURCHASER  AT  EXECUTION  SALE, 

1.  At  a  sheriff's  sale  there  is  no  warranty  of  title,  independent 
of  the  act  of  1807 ;  whoever  purchases,  therefore,  runs  the  risk 
of  a  bad  title.  AtJdnson  v.  Farmer,  2  jVIurph.,  291.  S.  C,  1  Car. 
L.  li.,  280,  (29.)     (See  Kev.  Code,  ch.  45,  sec.  27.) 

2.  One  who  purchases,  at  an^execution  sale,  land  which  has 
been  entered  but  not  paid  for,  must,  at  his  peril,  complete  the 
title;  and  if  the  entry  be  forfeited,  he  has  no  equity  to  claim  the 
land  of  the  defendant  in  the  execution,  upon  a  subsequent  entry 
of  it  by  the  latter.     Nunn  v.  3IuIJioUand,  2  Dev.  Eq.,  381. 

3.  A  purchaser  at  an  execution  sale  succeeds  to  all  the  rights 
of  the  defendant;  and  when  the  latter,  before  the  teste  ot  the 
execution,  had  received  a  deed  for  land,  which,  by  the  fraud  of 
a  third  person,  had,  before  its  registration,  been  destroyed,  and 
the  legal  title  conveyed  by  the  bargainor  to  that  person,  the 
purchaser  is  entitled  to  a  convevance  from  him.  Morris  v.  Ford, 
2  Dev..  Eq.,  412. 

4.  Where  A  purchased  the  land  of  B  at  execution  sale,  and 
assigns  his  bid  to  C,  and  it  is  again  sold  under  an  execution 
against  C,  and  bought  by  D,  and  A  combining  with  C  to  defeat 
D's  title  takes  a  deed  iVom  the  sheriff,  a  court  of  equity  will 
compel  him  to  convey  to  D.  Henderson  v.  Bol-e,  1  Dev.  and  Bat. 
Eq.,  119. 

5.  When  a  trust  is  constructive,  a  court  of  equity  will  aid  the 
purchaser,  by  directing  the  trustee  to  convey  to  him.  And  if 
the  sheriff  neglect  to  make  a  deed  to  the  purchaser,  one  who 
buys  the  latter's  interest  under  another  execution  can,  in  equity, 
call  upon  the  sheriff  to  perfect  tlie  evidence  of  his  title,  by  exe- 
cuting a  deed  to  tlie  first  vendee.     Ibid. 

6.  A  purchaser  at  a  sheriffs  sale  is  affected  with  all  the  equi- 
quities  which  bind  the  person  whose  interest  he  buys;  and,  in 
fact,  is  not  within  the  rule  which  protects  a  piu'chaser  without 
notice.  Dudley  v.  Cole,  1  Dev.  and  Bat.  Eq.,  429.  S.  P.,  Fre-e- 
man  v.  Hill  1  Dev.  and  Bat.  Eq.,  389. 

7.  Where  the  plaintiff  in  an  execution  obtained  his  judgment 
by  fraud,  there  being  no  debt  due  him,  and  fraudulently  pre- 
vented the  defendant  from  having  it  reversed,  in  equity  he  shall 
have  no  benefit  from  a  purchase  under  it..    Ibid. 

8.  AVhere  land  is  sold  under  two  judgments,  one  fair  and  the 
other  fraudulent,  and  is  purchased  by  the  plaintiff  in  the  latter, 
whose  money  is  applied  to  both,  the  deed  of  the  sheriff'  shall 
stand  only  as  a  security  for  the  sum  paid  to  the  former;  and  it 
seems  he  shall  not  have  this  protection,  if  the  sale  under  both  is 
procured  by  his  fraudulent  management.     Ibid. 

9.  A  sheriff's  deed  for  an  equity  of  redemption  is  effectual,.al- 
though  it  does  not  describe  the  land  as  under  mortgage;  the  act. 
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of  1812  being  in  tMs  respect  merely  directory.    Thorpe  v.  RicJcs, 

1  Dev.  and  Bat.  Eq.,  613. 

10.  Proof  that  a  husband  represented  that  certain  money, 
which  he  advanced  for  the  purchase  of  a  tract  of  land,  was  part 
of  the  separate  estate  of  his  wife,  is  competent  to  establish  the 
fact  that  it  was  the  wife's  money,  against  one  claiming  as  a  pur- 
chaser at  an  execution  sale  against  a  third  person.  Aliter  if  the 
claim  had  been  under  an  execution  against  the  husband.  Pear- 
son V.  Daniel,  2  Dev.  and  Bat.  Eq.,  360. 

11.  A  purchaser  at  a  sheriff"s  sale,  even  when  the  defendant 
in  tlie  execution  has  the  legal  title,  and  much  more  when  he  has 
but  an  equity,  succeeds  only  to  the  defendant  in  the  execution, 
and  is  affected  by  all  the  equities  againt  him.     Polk  v.  Gallant^ 

2  Dev.  and  Bat.   Eq.,  395.     S.   P.,  Butherford  v.  Green,  2  Ired 
Eq.,  121. 

12.  Where  one  purchased  at  a  sale  under  two  executions  the 
-equitable  interest  of  A  in  a  tract  of  land,  for  one  entire  price 
•and  at  one  bid,  and  one  of  the  executions  was  at  the  instance  of 
a  mortgagee  for  his  mortgage  debt,  and  another  execution  for  a 
debt  not  included  in  the  mortgage,  lielcl,  that  the  purchaser 
■could  not,  in  equity,  claim  to  have  the  legal  title  conveyed  to 
him,  although  hp  offered  to  pay  the  price  bid,  because  the  sale 
by  execution  for  the  mortgage" debt  by  the  mortgagee  was  void 
Beaver  v.  Parker,  2  Ired.  Eq.,  10. 

13.  A  man,  who  buys  property  at  an  execution  sale,  buys  it 
•only  subject  to  the  equital)le  claims  tlien  existing  on  it.  Tom- 
linson  v.  Blackburn,  2  Ired.  Eq.,  509. 

14.  Wlifere  A  had  contracted  by  covenant  under  seal  to  buy  a 
tract  of  land  in  fee  from  B,  in  which  B  had  only  a  life  estate  at 
the  utmost,  his  Avife  being  entitled  to  the  fee;  and  under  an  ex- 
ecution C  bought  all  B's  interest  before  he  and  his  wife  convey- 
ed to  A;  Ju'ld,  that  A,  although  he  had  given  notice  to  C  of  his 
contract  with  B,  could  not  recover  the  land  from  C  without  pay- 
ing him  at  least  the  value  of  B's  life  estate,  although  A  after 
such  sale  by  execution  had  paid  B  all  he  had  contracted  to  pay. 
Ibid. 

15.  A  suppression  of  competition  at  an  execution  sale  by 
means  of  representations  that  he,  the  defendant,  was  buying 
for  the  plaintiff,  by  means  of  which  he  purchased  the  land  of  a 
distressed  man  for  a  very  inadequate  price,  will  authorize  a  de- 
cree for  the  plaintiff,  on  a  bill  to  redeem  the  land,  upon  paying 
the  sum  for  which  it  was  sold,  on  the  ground  of  an  undue  ad- 
vantage taken  of  his  necessities,  and  a  fraud  practiced  in  get- 
ting the  title  in  tliat  way,  and  then  claiming  it  for  his  own  ben- 
efit.    Bich  v.  Marsh,  4  Ired.  Eq.,  396. 

16.  A  purchased  at  an  execution  sale  a  tract  of  land  belong- 
ing to  B;  afterwards  the  same  tract  of  land  was  levied  upon 
and  set  up  for  sale  under  another  execution  against  B  poste- 
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rior  ill  its  hVn.  A  forbid  the  sale  and  then  bid-  for  the  land  and 
it  was  struck  ofi"  to  him ;  and  it  was  held  that  iU'  so  doing-  he  was 
not  guilty  of  any  fraud  upon  B.  Blarkham  v.  Shcmnouliouse,  4 
Ired,  Eq.,  411. 

17.  A  purchaser  of  land  under  an    execution  takes  it  subject* 
to  all  the  equities  existing  against  the  defendant  in  the  execu- 
tion, Avli(."j#er  he  had  notice  of  such  equities  or  not.      Vannov  v 
Martvu  Wm^-  Eq.M  K39,  ^ 

^  18.  It  ll^me  policy  of  the  laAv  to  favor  purchasers  at  execu- 
tion sales,  as  against  debtors  in  the  executions,  whose  debts 
have  been  paid  by  the  purchasers,  but  not  as  against  third  per- 
sons.    Iricin  V.  Harris,  6  Ired.  Eq.,  215. 

10.  A  purchaser  at  an  execution  sale  cannot  protect  hirrself 
against  an  equity,  on  the  ground  that  he  had  not  notice;  for  the 
sheriff  can  sell  and  the  purchaser  acquire  nothing  but  the  inter- 
est in  the  estate  which  the  defendant  in  the  execution  had  as  it 
then  existed.     Reed  v.  Kinnaman,  8  Ired.  Eq.,  13. 

20.  A  purchaser  at  execution  sale  t?kes  subject  to  the  equi- 
ties which  the  estate  is  liable  to  in  the  hands  af  the  debtor. 
Johnson  v.  Lee,  Busb.  Eq.,  43. 

21.  Where  A  conveyed  land  to  B  by  deed  of  bargain  and  sale 
w^hich  was  never  registered,  and  took  B's  note  for  the  purchase 
money;  and  B  afterwards,  becoming  embarrassed,  undertook  to 
re-convey  the  land  to  A  by  a  writing  on  the  back  of  the  deed, 
but  through  ignorance  or  mistake  of  the  draftsman  the  same 
was  inetf(  cual  to  pass  the  legal  title,  and  A  at  the  same  time 
delivered  him  back  his  note;  it  was  held  that  A  would  be  enti- 
tled to  relief  as  against  B  on  the  ground  of  mistake,  and  there- 
fore, that  his  equit}'  was  paramount  to  one  claiming  as  purchas- 
er at  a  sheriff's  sale,  to  satify  executions  against  B.     Ibid. 

22.  A  as  principal  and  B  as  surety  executed  a  bond  to  C  to 
make  a  title  to  land  sold  to  him  on  the  payment  of  the  purchase 
money:  before  the  purchase  money  was  all  paid,  the  land  was 
sold  at  sheriff  s  sale  to  satisfy  executions  against  A,  who  had  be- 
come insolvent;  C  sued  A  and  Bat  law  on  the  bond  to  make 
title,  and  recovered  a  certain  amount  which  was  paid  by  B;  and 
it  luas  held,  that  B  had  a  right  to  recover  in  equity,  from  the  pur- 
chaser at  execution  sale,  the-  amount  he  had  been  compelled  to- 
pa}'-  to  C     Freeman  v.  Mehane,  2  Jones,  Eq.,  44. 

23.  The  purchaser  of  an  equity  of  redemption  at  sheriffs  sale 
has  a  right  to  call  for  the  legal  estate,  upon  discharging  such 
part  of  the  mortgage  debt  a-s  remains  unpaid.  Shoffner  v.  Fogk- 
mon,  1  AVinst.  Eq.,  12". 

24.  In  sales  of  land  under  execution  there  is  a  distinction  be- 
tween the  cases  in  which  the  defendant  has  an  interest  subject  to 
execution,  and  cases  wliere  he  has  not  such  interest.  In  tlie  first 
nient'oned  cases  the  purchaser  becomes  the  owner  of  the  defen- 
dant's interest;  and  if  it  be  an  equity,  he  has  a  right,  upon  dis- 
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charging  the  incumbrances  on  it,  to  call  for  the  legal  estate.  In 
the  last  mentioned  cases,  the  purchaser  only  succeeds  to  the 
equity  of  the  debtor,  to  the  extent  of  holding  it  as  a  security  for 
tlie  money  paid.     Ibid. 

25.  Where  land  is  sold  and  the  purchaser  gives  a  bond  with  a 
surety  for  the  payment  of  the  purchase  money,  and  ^he  title  is 
retained  as  a  further  security  for  its  payment,  the  sifcy  for  the 
original  purchase  money  has  the  first  equity  to  he  Wdomnified, 
and  his  claim  is  preferred  to  that  of  a  purchaser  of  an  equity  of 
redemption  at  sheriffs  sale,  or  of  any  incumbrancer  who  comes 
in  by  assignment,  or  otherwise,  and  the  cpiestion  of  notice  has 
no  effect  upon  such  cases,  because  neither  party  has  the  legal 
estate.     Ibid. 

2(j.  A  court  of  equity  will  not  entertain  a  bill  by  a  purchaser 
of  land  at  execution  sale  against  the  sheriff  to  compel  him  to 
convey.     Patrick  v.  Carr.,  1  Winst.  Eq.,  87. 

See  (Husband  and  Wife — -Of  marriage  settlements  and  agree- 
ments, 12-18.)  (Idiots  and  Lunatics,  10.)  (Jurisdiction — When 
and  how  equity  will  relieve,  86.)  (Mortgage,  1-5.)  (Purcha- 
sers, 17.) 

VI.       WHAT    WILL    DISCHARGE    AN    EXECUTION. 

1.  Nothing  but  cash  received  from  a  defendant  in  an  execution, 
or  a  levy  upon  his  property  sufficient  to  pay  the  execution  and 
taking  it  out  of  his  possession,  can  discharge  the  debt  due  the 
plaintiff.      Collier  v.  Nnv^ern  Baril;  2  Dev.  Eq.,  525. 

2.  The  levy  of  an  execution  upon  personal  property,  which  is 
re-delivered  to  the  defendant  in  the  execurion  on  his  giving  a 
forthcoming  bond,  is  not  a  satisfaction  of  the  execution.  Parker 
V.  Jones,  5  Jones  Eq.,  276. 

VII.       IRREGULAR     EXECUTIONS,    AND     PROCEEDINGS    TO     SET    ASIDE     EXECU- 
TIONS. 

1.  Execution  upon  a  judgment  after  a  year  and  a  day,  and 
after  the  death  of  the  delendant,  without  any  scire  facias,  is  ir- 
regular; and,  if  in  the  county  court,  may  be  avoided  by  writ  of 
error,  or  if  in  the  superior  court,  by  evidence  in  ejectment,  if 
land  was  sold  under  it.     Perkins  v.  Ballinger,  1  Hay.,  367,  (422.) 

2.  An  execution  issued  on  a  dormant  judgment  is  not  void;  it 
is  only  irregular.     Broicn  v.  Lo/uj,  1  Ired.  Eq.,  15JU. 
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I.  Of  the  grant  of  administration. 
II.  Of  the  oflBcr,  duties  and  rights  of 

executors  and  administrators. 
in.  Executors  de  son  tart. 
VI.  Of  the  liability  of  executors  and 

administrators  to  creditors. 
V.  Of  their  liability  to  legatees  and 

next  of  kin. 
TI.  Of  refunding  bonds. 
VII.  Of  co-executors  and  co-administra- 


tors and  their  liability  to  and  for 
each  other. 
VIII,  Of  sales  made  by  executors  and 
administrators. 
IX.  When  to  make  deeds  for  land  sold 
by  their  testators  and  intestates. 
X.  Of  suits  by  exeutors  and  adminis- 
trators. 
XT.  Costs  and  security  therefor. 
XII.  Commissions  to  be  allowed  them. 


I.       OF    THE    GRANT    OF    ADMINISTRATION. 

1.  Where  the  deceased  had  a  residence  in  this  state,  a  grant 
of  administration  on  his  estate  by  the  court  of  any  other  county 
than  that  in  which  he  resided,  is  absolutely  void.  Johnson  v, 
Corpening,  4  Ired.  Eq.,  216. 

2.  On  the  death  of  a  feme  covert,  entitled  to  choses  in  action, 
administration  should  be  taken  out  on  her  estate,  for  the  purpose 
of  paying-  her  debts,  if  there  be  any,  and  for  distributing  the 
residue  of  lier  assets  as  the  law  directs.  The  husband  has  a 
right  to  such  administration,  but  he  may  assign  it  to  another. 
Patterson  v.  High,  8  Ired.  Eq.,  52. 

3.  Although  a  husband  is  entitled  exclusively  to  administra- 
tion on  his  wife's  estate,  yet  he  cannot  recover,  as  administrator, 
a  chose  in  action  for  which  he  had  received  full  satisfaction  pre- 
viously to  the  grant  of  adrainistratioi*,  unless  it  appears  there 
are  debts  due  from  the  wife's  estate,  and  then  an  account  will 
be  directed.     Hilhorr..  v.  Hestti\  8  Ired.  Eq.,  55. 

4.  So,  if  the  husband  has  intentionally,  and  with  his  privity 
and  concurrence,  permitted  another  to  receive  the  amount  of 
such  choses  in  action  of  his  deceased  wife,  he  cannot  recover  them 
as  her  administrator.     Ihid. 

5.  Where  one  is  appointed  administrator,  and  an  entry  to  that 
effect  is  made  up(m  the  record,  and  he  gives  a  bond,  though 
without  security,  his  ajjpointment  is  valid.  Jones  v.  Gordon,  2 
Jones  Ec^.,  352. 

II.       OF    THEIR    OFFICE,    DUTY    AND    RIGHTS. 

1.  An  administrator  with  the  will  annexed  becomes  a  trustee 
for  any  trusts  declared  in  the  will,  as  much  as  if  he  had  been 
named  executor.     Jones  v.  Jones,  2  Dev.  Eq.,  387. 

2.  Where  a  tenant  for  life  demised  the  premises  and  died  be- 
fore the  rent  was  due,  his  administrator  was  held  not  to  L;e  en- 
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titled  to  any  part  of  it.     Gee  v.    Gee,  2  Dev.  and  Bat.  Eq.,  IDS'. 

3.  An  executor  may,  (and  it  is  his  duty  so  to  do,)  before  he 
assents  to^  or  dehvers  a  legacy  to  a  tenant  for  life  of  chattels,  re- 
quire such  legatee  to  sign  an  inventory  of  the  chattels,  admit- 
ting their  reception,  and  that  he  is  entitled  to  them  only  for  life, 
after  which  they  will  belong  to  the  person  in  remainder.  How- 
ell  V.  Hoivdl,  3  Ired.  Eq.,  522. 

4.  An  executor,  who  has  once  entered  upon  the  dischai-ge  of 
the  duties  of  his  ofhce,  carniot  afterwards  resign  it.  JVashmg- 
ton  V.  Bloimty  8  Ired.  Eq.,  253. 

5.  Where  an  administrator,  under  the  act  of  1846  (see  Rev. 
Code,  ch.  46,  sec.  44, )  sold  land  of  his  intestate's  estate,  to  obtain 
assets  to  paj'  the  debts,  and  transferred  by  endorsement  the  bond 
of  the  purchaser,  receiving-^  therefor  a  quantity  ol  corn  from  the 
endorsee,  with  notice  that  the  corn  given  for  the  bond  was  for 
the  individual  use  of  the  administrator;  it  u:as  held,  in  a  bill 
brought,  by  the  administrator  c?e  ?;o?/^'.s  wo?z  of  the  intestate,  and 
the  sureties  of  the  former  administrator,  that  the  endorsee  w^aa 
liable  to  account  for  the  loss  of  the  bond.  Smith  v.  la  iesqi  e, 
Busb.  Eq.,  127. 

6.  In  a  conditional  limitation  of  an  estate,  if  the  person  to 
take  is  certain,  his  representative  is  e-ntitled  to  the  interest  limi- 
ted to  him,  although  he  died  before  the  happening  of  the  event 
on  which  the  estate  in  remainder  was  to  vest  in  possession. 
Hall  V.  liohinson,  3  Jones,  Eq.,  348. 

7.  It  is  well  settled  that  not  only  a  vested  interest,  but  a  con- 
tingent remainder,  or  contingent  executory  bequest,  or  a  future 
contingent  trust,  ivhere  the  penon  is  certain,  devolves  in  the  case 
of  personalty  upon  the  personal  representative.  Robertson  v, 
Fleming,  4  Jones,  Eq.,  387. 

8.  The  poverty  of  an  esecutor,  Avhich  existed  at  the  testator's- 
death,  without  maladministration,  or  loss,  or  danger  of  loss, 
from  misconduct  or  neo-Ho-ence,  will  not  authorize  the  court  of 
equity  to  put  him  under  a  bond  to  perform  the  trust,  or,  as  an 
alternative,  give  up  the  office.  Fail  born  v.  Fisher,  4  ffones,  Eq.,. 
3!)0. 

9.  A  misunderetanding  between  two  executors,  added  to  tho 
fact  that  one  of  them  is  a  man  of  limited  means,,  it  not  appear- 
ing that  any  detriment  had  happened  to  the  estate  from  disa- 
greement, is  no'  reason  why  the  business  should  be  taken  out  of 
their  hands,  and  committed  to  a  receiver.     Ibid. 

10.  It  is  improper  for  a  court  of  equity  to  take  part  of  the 
estate  from  one  executor  and  give  it  to  a  receiver  for  him  to  co- 
operate with  the  other  executor.  When  a  receiver  is  appointed 
it  must  be  for  the  whole  estate.     Ibid. 

11.  An  administrator  has  a  right  to  recover  at  law,  from  the- 
next  of  kin  of  an  intestate,  the  property  of  the  estate  which  xhey 
had  divided  among  themselves,  and  a  court  of  equity  will  act 
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restrain  him  from  doing  so.     Carter  v.  Greenwood,  5  Jones  Eq., 
410. 

12.  The  poverty  of  an  executor  is  not  of  itself  a  reason  that  a 
court  of  equity  should  restrain  him  from  administering  the  estate. 
There  must  be  some  maladmiTiistration  on  his  part,  or  some  dan- 
ger of  loss  or  negligence  of  the  executor,  for  which  he  will  not 
be  able  to  answer  by  reason  of  his  insolvency.  Wilkins  v.  Har- 
ris, 1  Winst.  Eq.,  41. 

13.  The  personal  representative  has  no  right  to  ask  the  advice 
and  direction  of  the  court  in  the  settlement  of  the  estate  of  the 
deceased,  except  as  to  matters  in  which  he  is  interested  as  exec- 
utor or  administrator.     Horali  v.  Horali,  1  Winst.  Eq.^  107._ 

See  (Injunction — When  an  injunction  or  sequestration  will  be 
granted,  1.)  (Jurisdiction — When  and  how  equity  will  relieve, 
83.)  (Siibrogation,  6-8-18.)  (Trustees  and  Trusts,  34.)  (Will — 
Wills  of  married  women,  10.) 

ni.       EXECUTORS   DE    SON   TORT. 

1.  Executors  de  son  fort  are  not  answerable  to  tl>e  distributees 
on  a  bill  or  petition  filed  by  them,  as  against  a  rightful  executor; 
for  if  a  decree  should  be  made  for  the  complainants  and  they 
receive  the  property  under  it,  they  thereby  become  themselves 
executors  de  Kon  tort,  and  a  court  of  equity  will  never  become 
accessory  to  such  an  act,  and  so  far  disregard  the  rights  of  cred- 
itors.    Goode  V.  Goode,  N.  C.  Term  R.,  255,  (684.) 

2.  A  court  of  equity  does  not  charge  a  person  as  executor  de 
son  tort,  but  only  in  respect  of  his  possession  of  the  fund.  Bo- 
zier  V.  Dozier,  1  Dev.  and  Bat.  Eq.,  96. 

IV.       OF    THE    LIABILITY   OF  EXECUTORS  AND  ADMINISTRATORS  TO  CREDITORS.. 

1.  If  the  county  court  allows  a  year's  provision  in  money  to 
the  widow,  raised  by  the  perishable  estate,  and  the  administra- 
tor pay  it,  he  shall  not  be  allowed  for  it  in  his  settlement.  Van 
Norden  v.  Priwi,  2  Hay.,  149,  (149.) 

\_Note.  The  law  has  now  been  altered.  See  Rev.  Stat,^  ch. 
121.  sec.  19.     Also  Rev.  Code,  ch.  IIS,  sec.  18.] 

2.  If  an  administrator  has  delivered  over  property  to  the  next 
of  kin,  or  has  delivered  part  and  wasted  part,  so  as  not  to  be 
able  to  pay  the  debt,  the  property  may  be  followed  in  equity  into 
the  hands'of  the  next  ot  kin,  although  the  administrator  has 
wasted  more  of  the  assets  than  the  debt  amounts  to.  Atkinson 
v.  Farmer,  2  Murph.,  291.     S.  C.  1  Car.  L.  R.,  280,  (29.) 

3.  But  where  in  the  settlement  of  an  administrator's  accounts 
a  certain  sum  is  left  in  his  hands  to  pay  a  debt,  as  to  the  next 
of  kin  that  debt  is  paid;  the  creditor  niust  look  to  the  adminis- 
trator and  his  securities.     But  the  securities  are  not  liable,  if 

\\ 
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euit  has  been  brought  by  the  creditor  against  the  administrator 
for  his  debt,  and  at  the  sIierifF's  sale  such  creditor  has  purchased 
the  property,  by  reason  of  which  the  execution  is  returned  "  sat- 
isfied," although  the  creditor  may  afterwards  lose  the  property 
by  reason  of  a  superior  title,     Ihid. 

4  The  principal  rule  in  marshalling  assets  is,  that  when  a 
creditor  may  resort  to  both  the  real  and  personal  estate,  and  the 
legatee  can  only  resort  to  the  personal,  if  this  be  insufhciejit  to 
■pay  both,  the  creditor  will  be  confined  to  the  real  estate ;  or  if 
he  has  been  satisfied  out  of  the  personal  fund,  the  court  will  per- 
mit the  legatee  to  stand  in  his  place,  and  receive  satisfaction  out 
of  the  real  estate  to  the  amount  taken  from  the  personal;  but 
this  ride  operates  only  where  the  real  estate  is  charged  with  the 
payment  of  debts  or  legacies,  or  where  the  creditor  has  a  lien 
upon  it,  except  where  the  donee  is  heir  at  law,  and  then,  against 
him,  the  lands  will  be  liable  to  the  specialty  debts  in  ease  of  the 
personal  estate.     Miller  v.  Harwell,  3  Murph ,  194. 

_  5.  Where  an  executor  raised  money  and  bought  the  slaves  of 
his  testator  at  execution  sale,  and  after  repaying  the  purchase 
money  conveyed  them  according  to  the  terms  of  the  will,  it  was 
held  that  they  were  liable  to  the'claims  of  other  creditors.  Clarice 
V.  Clarice,  2  Dev.  Eq.,  407. 

6.  It  seems  that  an  executor  cannot  piu'chase  for  his  own  ben- 
efit at  an  execution  sale  of  the  goods  of  his  testator  or  intestate. 
Ibid. 

7.  No  decree  can  be  made  against  an  executor,  unless  assets 
are  admitted  by  him  or  found  upon  a  reference ;  and  where  he 
is  made  defendant  by  sci.  fa.,  after  establishing  the  right  of  the 
plaintiff,  the  proper  step  is  to  direct  an  encpiiry  as  to  assets. 
Mitchll  V.  Bohards,  2  Dev.  Eq.,  478. 

8.  Where  assets  are  admitted  or  found  in  equity,  the  decree  is 
against  the  defendant  personally,  regarding  him  as  a  trustee  i)y 
reason  of  the  fund  in  his  hands,  applicable  to  the  plaintiff's  sat- 
isfaction.    Ibid. 

9.  Serving  an  executor  with  process  for  the  plaintiff's  own  de- 
mand does  not,  in  eqidty,  restrain  his  power  of  preferring  other 
debts  of  equal  dignity.  But  the  rule  is  different,  when  the  object 
of  the  bill  is  to  have  an  account  of  debts  and  assets,  and  for  all 
the  creditors  to  come  in  under  the  decree.  Allison  v.  Davidson, 
1  Dev.  and  Bat.  Eq.,  4(5. 

10.  In  equity,  upon  a  bill  against  an  executor  to  enforce  the 
payment  of  a  debt,  nothing  but  a  final  decree  restrains  voluntary 
payments  of  other  debts  of  like  degree,  by  the  defendant.     Ibid. 

11.  Where  the  executors  of  a  partner  are  made  defendants  by 
a  sci.  fa.  to  a  bill  against  him  for  an  account  of  the  partnership, 
they  cannot  be  charged  personally  with  partnership  effects, 
which  came  to  their  hands  since  his  death.  In  such  a  proceed- 
ing the  funds  are  treated  as  assets  of  the  testator.     Ibid. 
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12.  The  superior  court  has  no  power  to  make  an  order  ap- 
pointing' commissioners  to  audit  and  settle  the  accounts  of  an 
executor.  xA.n  order  of  that  court,  appointing  commissioners,  is 
only  obligatory  so  for  as  it  sets  forth  a  contract  between  the  par- 
ties to  it;  and  one  made,  upon  the  joint  petition  of  the  executors 
and  creditors,  directing  commissioners  "to  adjust  and  finally 
settle,"  the  accounts  of  the  former,  in  the  absence  of  proof  to  the 
contrary,  is  taken  as  onl}^  authorizing  them  to  make  a  statement 
of  his  receipts  and  expenditures,  and  to  allow  his  commissions, 
it  does  not  confer  the  right  to  disturb  the  priorities  of  the  cred- 
itors, or  in  any  way  to  interfere  with  the  legal  course  of  admin- 
istration.    Alexander  v.  Burton^  1  Dev.  and  Bat.  Eq.,  469. 

13.  When  the  answer  of  an  administrator  neither  admits  nor 
denies  assets,  there  must  be  an  enquiry  and  report  as  to 
the  amount  of  the  assets  in  his  hands,  (unless  he  waive 
'such  encpiirv,)  before  the  plaintiff  can  have  a  decree.  Bumasv, 
PoicelU  2  Dev.  and  Bat.  Eq.,  122. 

14.  Whei-e  an  executor  returns  an  inventory  of  debts  due  the 
estate,  without  stating  them  to  be  desperate  or  doubtful,  he  will 
be  held  responsible  for  them,  unless  he  can  show  that  there  were 
sets-ofi" against  them,  or  that  the  debtors  were  insolvent  so  that  the 
debts  could  not  be  collected.  Grahwii  v.  Davidson,  2  Dev.  and 
Bat.  Eq.,  155. 

15.  A  debt  returned  in  one  inventory  without  comment  M'ill 
not  be  charged  against  an  executor,  if  in  a  subsequent  one  it  be 
stated  that  the  same  was  believed  to  have  been  paid  to  the  testator, 
and  the  debt  appears  to  have  been  due  several  years  prior  to  the 
testator's  death,  and  was  withal  barred  by  the  statute  of  limita- 
tionf--,     Ihid. 

1().  In  the  view  of  a  court  of  equity,  all  debts  are  of  equal 
dignity — because  all  debts  are  equally  due  in  conscience.  But 
it  is  not  so  at  law,  and  a  court  of  equity,  in  decreeing  payment 
by  an  executor  or  administrator  of  a  debt  of  his  testator  or  in- 
testate, must  respect  the  order  of  preference  established  at  law, 
for,  otherwise,  it  might  compel  him,  who  is  liable  only  by  rea- 
son of  the  assets  in  his  hands,  to  pay  the  debt  of  the  deceased 
out  of  his  proper  goods.  Benhurij  v.  Bcnbicry,  2  Dev.  and  Bat. 
Eq..  235. 

17.  If  the  same  person  be  executor  of  one,  and  the  adminis- 
trator of  the  other,  of  two  partners,  he  cannot  retain  the  assets 
of  the  latter  to  satisfy  the  claim  of  the  former,  arising  out  of 
the  losses  of  the  firm,  in  preference  to  the  specialty  creditors  of 
the  latter;  because  the  claim  of  the  former  is  but  a  debt  by  sim- 
ple contract.  Nor  can  he  be  made  accountable  to  the  legatees 
of  the  former  for  not  retaining  against  the  simple  contract  cred- 
itors of  the  latter,  when  the  books  of  the  firm  did  not  show, 
and  he  had  no  other  means  of  knowing,  that  the  firm  had  sus- 
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tained  losses  and  was  insolvent  before  it  was  settled.     ChaMn  v. 
Chqffin,  2  Dev.  and  Bat.  Eq.,  255. 

18.  Whether  one,  who  is  executor  of  one  person  and  adminis- 
trator of  another,  can  retain  the  assets  of  his  intestate  to 
the  full  amount  of  a  debt  due  to  himself  from  such  intestate's 
estate,  in  preference  to  a  claim  of  equal  dignity  against  such  es- 
tate due  to  the  testator,  or  whether  the  assets  should  be  applied 
in  whole  or  in  part  to  the  debt  due  to  the  estate  of  his  testator, 
quaere.  It  seems  that,  in  such  case,  he  would  not  be  permitted 
to  take  care  of  himself  to  the  exclusion  of  his  testator's  estate ; 
but  that  he  should  divide  the  assets  rateably  between  himself 
and  such  estate.     Ibid. 

19.  If  an  administrator  be  sued  upon  notes  and  bonds  of  his 
intestate,  pending  an  action  previously  commenced  against  him 
upon  a  covenant  of  his  intestate,  he  should  plead  the  pendency 
of  the  action  on  the  covenant,  and  that  the  assets  would  be  lia- 
ble in  the  first  instance  to  the  recovery  in  that  action,  if  eftec- 
ted;  and  no  assets  ultra.  And  if  he  neglect  to  avail  himself  of 
euch  defence,  he  cannot  afterwards  have  relief  in  equity.  Wells 
V.  Goodbread,  1  Ired.  Eq.,  9. 

20.  It  must  be  a  plain  case  of  neglect  of  duty,  which  makes 
an  executor  responsible  for  a  loss,  by  holding  on  to  a  stock  in  a 
steamboat  company  bona  fide,  and  in  the  exercise  of  his  best 
judgment.  Nothing  more  than  perfect  honesty  and  reasonable 
diligence  ought  to  be  required  of  trustees;  and  it  would  be 
against  conscience  to  require  of  an  executor  an  indemnity 
against  his  testator's  estate  sharing  in  the  loss  which  befell  all, 
or  nearly  all,  who  adventured  with  him  in  the  speculation. 
Williams  v.  Maitland,  1  Ired.  Eq.,  92. 

21.  Where  a  guardian  died  indebted  to  his  ward,  and  some 
years  afterwards  a  judgment  was  recovered  against  his  execu- 
tor for  the  amounr,  to  satisfy  which,  the  testator's  slaves  were 
sold  at  a  less  price  than  they  would  have  brought,  had  they 
been  sold  for  the  satisfaction  of  the  debt  soon  after  the  testator's 
death,  it  icas  held,  that  the  executor,  if  he  could  be  held  respon- 
sible at  all  lor  the  unforeseen  and  indirect  calamity  of  a  depre- 
ciation in  the  price  of  the  slaves,  could  not  be  so  held,  where  no 
fraud  was  alleged  or  pretended,  and  it  was  not  shown  that  he 
knew  of  the  existence  of  the  debt  and  the  necessity  for  the  sale, 
before  the  matter  of  the  claim  was  put  into  the  train  of  judicial 
investigation,  or  that  there  was  any  delay  in  getting  a  decision 
upon  the  claim.     Ibid. 

22.  An  executor  has  an  honest  discretion  to  plead,  or  not  plead, 
the  statute  of -limitations  to  a  claim  against  his  testator's  estate. 
Ibid. 

23.  Executors  and  administrate] s  will  not  be  held  responsible 
for  paying  debts  against  their  testators'  estates,  which  they 
might  have  avoided  by  advertising  for  creditors  under  the  act  of 
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1789,  (see  Rev.  Code,  ch.  46,  sec.  22,  and  ch.  65,  sec.  12,)  and 
pleading  the  act  in  bar  of  their  recovery,  if  the  debts  so  paid 
were  honestly  due.  But  the  executors  and  administrators  ought 
in  prudence  to  comply  with  the  requisitions  of  the  act;  and  if 
failing  to  do  so,  they  subject  the  estate  to  the  payment  of  what 
it  does  not  owe,  they,  and  not  the  estate,  shall  bear  the  loss.  Ibid. 

24.  If  the  executor  of  a  surety  for  a  firm,  upon  the  insolvency 
of  a  known  partner,  pay  the  debt,  he  shall  not  be  charged  with 
it  in  account  with  his  testator's  estate,  because  of  his  not  bring- 
ing a  suit  for  the  recovery  of  the  debt  a^-ainst  another  person 
supposed  to  be  a  partner,  where  there  is  a  reasonable  doubt 
whether  the  partnership  could  be  established  by  proof;  and 
more  especially  ought  he  not  to  be  so  charged,  wliere  such  sup- 
posed partner  was  generally  deemed  to  be  inso^^ent.     Ibid. 

25.  The  act  of  assembly,  allowing  to  executors  and  admin- 
istrators nine  months  from  the  time  of  their  qualification  to 
plead  to  any  original  suit  brought  against  them,  does  not  apply 
to  suits  in  equity.  Sandrldge  v.  Spurgen,  2  Ired.  Eq.,  269.  (See 
Rev.  Code,  eh.  46,  sec.  53.) 

26.  In  equity  an  executor  is  chargeable  with  assets  only  upon 
his  admission  of  them,  or  upon  the  report  of  the  master  that 
he  has  them.     Ibid. 

27.  The  filing  of  a  bill,  or  even  a  decree  to  account,  does  not 
bind  the  assets,  so  as  to  prevent  an  executor  from  paying  other 
creditors  in  equal  degree,  unless  it  be  a  bill  in  behalf  of  all  the 
creditors,  and  a  decree  therein  for  an  account.     Ibid. 

28.  A  decree  cannot  be  had  against  an  executor  for  money 
due  by  his  testator,  unless  he  has  admitted  assets  in  his  answer, 
or  has  been  fixed  with  them  by  a  report  of  the  clerk  and  master. 
Moody  V.  Sitton,  2  Ired.  Eq.,  382. 

29.  Creditors  of  A  recovered  judgments  at  law  for  their  debts 
against  A's  administrators,  but  it  was  found  that  the  adminis- 
trators of  A  had  no  assets.  Judgments  were  therefor*  entered 
quando.  Afterwards,  on  a  bill  filed  by  the  next  of  kin  of  A 
against  his  administrator,  it  was  declared  by  the  court  that  cer- 
tain negroes,  which  the  administrator  had  in  his  possession  and 
claimed  as  his  own  under  a  deed  absolute  on  its  face  from  A, 
were  held  by  the  said  administrator  only  by  way  of  mortgage 
as  a  security  for  a  debt,  and  the  administrator  was  decreed  to 
deliver  over  the  said  negroes  to  the  next  of  kin  of  A,  upon  their 
payment  of  the  debt  and  interest,  and  they  were,  in  pursuance 
of  such  decree,  delivered  accordingly;  held,  on  a  bill  now  filed 
by  the  said  administrator  and  the  next  of  kin,  that  the  negroes 
were  subject  to  the  claim  of  the  creditors,  after  deducting  the 
amount  due  to  the  administrator  on  the  said  mortgage.  Lash  v. 
Havser,  1  Ired.  Eq.,  489. 

30.  Tliese  negroes,  or  the  right  of  redemption,  were  not  assets 
at  law,  and  therefore  the  creditors  are  not  concluded  by  a  j,adg- 
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ment  at  law  that  there  were  no  assets,  from  now  asserting  their 
claims  in  equity.     Ihid. 

31.  The  plaintiffs  have  a  right  to  ask  a  decree  in  such  a  case, 
against  the  next  of  kin,  although  it  might  not  have  been  neces- 
sary to  make  them  parties  to  the  suit.     Ihid. 

32.  In  the  suit  of  the  next  of  kin  against  the  administrator,. 
it  seems  the  court  should  have  directed  an  account  of  the  intes  - 
tate's  debt«,_ before  decreeing  a  distribution  among  the  next  of 
kin.     Such  is  the  practice  in  England.     Ibid. 

33.  Nor  will  the  statute  of  limitations  bar  the  plaintiff's  claims, 
although  more  than  seven  years  had  elapsed  before  the  bringing 
of  this  suit,  because  the  plaintiffs  had  brought  suit  within  the 
proper  time,  and  obtained  their  judgments,  to  be  satisfied  out  of 
any  assets  that  might  thereafter  occxw.     1  Ud. 

34.  An  administrator  in  this  state  is  only  accountable  for  the 
assets  of  his  intestate,  Avhich  were  in  this  state  at  the  death  of 
tlie  intestate.     McBride  v.  Choate,  2  Ired.  Eq ,  610. 

35.  In  the  course  of  legal  administration,  a  judgment  quando 
does  not  alter  priorities  between  debts,  so  as  to  give  one  of  infe- 
rior dignity,  on  which  such  judgment  had  been  taken,  a  prefer- 
ence before  a  debt  of  higher  dignity  not  sued  on.  Henderson  y. 
Burton,  3  Ired.  Eq.,  259. 

36.  But  where  the  debts  are  of  the  same  dignity,  that  on 
which  there  is  a  judgment  quando  must  be  preferred  "to  that  on 
which  there  is  no  judgment.     Ibid. 

37.  Since  the  act  of  1830,  Rev.  Stat.  ch.  53,  sec.  15,  lands  de- 
vised to  be  sold  for  the  payment  of  debts  are  equitable  assets, 
and  the  proceeds  are  therefore  to  be  applied  to  the  payment  of 
debts,  as,  and  in  the  order,  the  will  directs;  and,  if  thei-e  be  not 
a  sufficiency  to  pay  all  the  debts  of  a  particular  class,  they  are 
to  be  applied  to  all  the  debts  of  that  class  pari  passu,  whether 
due  by  bond,  simple  contract,  or  otherwise,  saving  the  prefer- 
ences tt«:it  may  arise  from  specific  liens  for  any  particular  debts. 
Ibid.  (Such  assets  are  now  legal  and  not  equitable,  under  the 
Kev.  Code,  ch.  46,  sec.  57.) 

38.  An  administrator,  who  honestly  defends  a  suit,  is  to  be 
protected  by  the  judgment  obtained  against  him  per  testes  snid 
in  invito,  although  the  claim  on  which  tlie  judgment  was  founded 
may  liaye  been  unjust.  But  where  an  administrator  manages  a 
suit  against  himself,  is  personally  concerned  in  interest  with  the 
plaintiff,  and  suffers  a  judgment  to  be  obtained  without  the  ex- 
amination of  any  testimony,  such  judgment  shall  not  be  received 
as  evidence  that  the  debt  was  due,  and  that  he  was  bound  to 
discharge  it.     Smith  v.  Doicney,  3  Ired.  Eq.,  268. 

39.  A  creditor  may,  by  a  proper  bill,  obtain  accounts  of  the 
real  and  personal  estates  of  his  deceased  debtor,  and  a  decree  for 
payment  of  his  debts  out  of  the  proper  fund.  Martin  v.^ardinq, 
3  Ired.  Eq.,  603. 
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40.  But,  if  he  chooses  to  proceed  at  law,  and  has  the  plea  of 
"fully  administered"  found  against  him.  or  confesses  it,  there 
is  no'ground  for  relief  as  against  the  executor  or  administrator, 
in  equit}^  to  set  aside  the  verdict  and  judgment  thereon,  where 
the  executor  or  admniistrator  has  been  guilty  of  no  fraud  in 
misrepresenting  the  state  of  the  assets.     Ibid. 

41.  An  executor,  like  any  other  trustee,  is  not  to  be  held  lia- 
ble as  an  insurer,  or  for  any  thing  but  mala  fides  or  want  of  rea- 
sonable diligence.     BeoU  v.  JDarden,  4  Ired.  Eq.,  76. 

42.  Where  an  executor  delays  an  unreasonable  time,  as  for 
instance  for  three  years,  to  sell  slaves,  and  they  are  then  lost,  he 
is  answerable  for  them,  as  assets,  to  the  creditors.     Ibid.  ^ 

43.  Where  a  creditor,  on  the  trial  ot  a  suit  at  law  against  an 
administrator,  relied  upon  his  account  of  sales  as  evidence  of  the 
assets  in  his  hands,  and  afterwards  discovered  that  the  account 
\va8  not  correct,  because  the  administrator,  through  an  agent 
who  was  returned  as  a  purcliaser  of  a  large  amount  of  property, 
had  in  fact  bought  the  property  himself  at  an  under  value,  it 
was  held  xhat  thnu^h  the  cre<litor  might  have  called  upon  the 
administrator  in  equity,  in  the  first  instance,  for  an  account  of 
the  asset.s,  or  might  have  filed  a  bill  for  a  discovery  during  the 
pendency  of  the  "suit  at  law,  yet  having  elected  to  pur.-ue  his 
remedy  at  law,  he  is  bound  by  the  verdict  in  such  suit,  unless 
he  can  show  that  the  administrator  had  wilfully  deceived  him, 
by  wilful  misrepresentations  of  the  state  ot  the  assets.  Wilson 
V.  LeigJu  ^  Ived.  Eq.,  97. 

44.  A  creditor  may  follow  the  assets  of  a  deceased  person  into 
the  hands  of  legatees,  and  of  other  persons  claiming  as  volun- 
teers or  fraudulent  alienees  of  an  unfaithful  and  insolvent  execu- 
tor.    Barnaioell  v.  Tbrridr/il],  5  Ired.  Eq.,  8(3.  _    . 

45.  Though  a  voluntary  bond  is  good  between  the  parties  in 
equity  as  well  as  at  law,  yet  in  the  course  of  administration,  it 
is  to  be  postponed  to  any  just  debts,  though  due  by  simple  con- 
tract.    Sfephens  v.  Harris,  6  Ired.  Eq.,  57. 

46.  Evpiity  regards  it  as  a  fraud  to  give  a  voluntary  security, 
which,  by  it's  form,  gives  it  a  preference  over  a  just  debt,  and 
therefore  interposes  to  prevent  the  preference,  in  whatever  way 
it  may  become  necessary  to  effect  that  end;  so  that  if  the  volun- 
tary obligee  receive  the  money  from  the  executor,  the  real  credi- 
tor may  file  his  bill  to  be  satisfied  out  of  the  money,  if  he  cannot 
otherwise  get  his  debt,  and  if  the  creditor  has. the  fund  in  his 
possession  he  may  retain  it  in  satisfaction.     Ibid. 

47.  If  an  administrator  gives  a  preference  to  a  creditor  who  is 
not  entitled  to  it,  he  commits  a  devastavit,  and  is  chargeable  for 
the  same  assets  to  another  creditor,  whose  debt  is  of  higher  dig- 
nity, or  whose  diligence  gives  him  priority;  and  that  is  so, 
tliough  it  may  have  been  done  through  an  honest  mistake.  And 
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the  rule,  in  this  respect,  is  the  sanae  in  equity,  as  at  law.     3Ioye 
V.  Albritton,  7  Ired.  Eq,,  62. 

48.  Where  A  and  B  were  co-sureties  on  the  bond  of  C,  who 
died  and  A  administered  on  his  estate ;  and  then  B,  in  a  suit 
against  A  as  administrator,  recovered  the  amount  of  a  debt  due 
to  B  by  As  intestate,  and  fixed  him  with  assets  upon  the  ground 
that  A  had  paid  the  debt  to  C  voluntarily  while  B's  suit  was 
pending;  and  A  alleged,  in  a  bill  of  injunction  to  restrain  B 
from  collecting  his  judgment  and  for  contribution,  that  he  had 
110  assets  of  his  intestate  out  of  which  he  could  pay  the  debt  to 
C,  but  tliat  he  paid  the  same  out  of  his  own  funds,  which  was 
denied  in  the  answer  of  B;  it  loas  held  that  the  court  could  not 
determine  the  question  of  contribution,  until  an  account  of  the 
administration  of  A  should  be  taken,  and  that,  for  that  purpose 
a  reference  must  be  had,  and  the  injunction  continued  over. 
Ibid. 

49.  Where  it  is  alleged  by  a  creditor  that  a  note  belonging  to 
an  estate  has  been  fravululently,  and  in  breach  of  trust,  transfer- 
red by  its  executor,  there  must  be  an  enquiry  into  the  state  of 
the  assets ;  for  if  a  balance  were  due  to  the  executor  to  the 
amount  of  the  note,  it  was  not  a  fraud  in  him  to  appropriate  it 
to  the  payment  of  his  own  debt.  Ward  v.  Tamer,  7  Ired.  Eq., 
73.       ^ 

50.  Creditor  plaintiffs  are  not  allowed  to  impeach  one  item  only 
in  the  administration  of  assets.  It  can  only  be  reached  by  a  gen- 
eral account,  which  will  be  final,  not  only  as  to  the  item  partic- 
ularly complained  of,  but  as  a  settlement  of  the  whole  subject. 
Ibid. 

51.  The  claim  which  the  wife  has  against  the  administrator 
of  her  husband,  for  money  arising  from  the  sale  of  her  land 
which  her  husband  had  received,  is  a  simple  contract  debt,  and 
must  be  so  -considered  in  the  course  of  administration.  Bate- 
man  V.  Latham,  3  Jones,  Eq.,  35. 

52.  A  creditor  may  follow  the  assets  in  the  hands  of  legatees 
and  other  persons  claiming  as  volunteers,  or  fraudulent  alienees 
of  an  unfaithful  and  insolvent  executor.  And  such  a  volunteer 
is  not  protected  by  the  fact  that  the  executor  had  sufficient  as- 
sets to  pay  all  the  debts  if  he  had  not  wasted  them.  Barnawell 
V.  Threadgill,  3  Jones,  P]q.,  50. 

53.  In  a  bill  by  a  creditor  to  foUow  assets  fraudulently  re- 
moved, as  it  does  not  proceed  on  the  idea  of  punishing  the  de- 
fendant for  a  fraudulent  removal  of  the  assets,  one  who  acted  sm 
a  mere  agent  in  removiiag  off  and  selling  them,  but  who  paid 
over  the  price  to  his  employers,  as  not  liable  for  the  value  of  the 
property,  but  such  person  when  a  defendant  must  pay  costs. 
Ilnd. 

54.  Where  a  person  standing  in  a  confidential  relation  to  an 
intemperate  executor,  who  had  wasted  the  assets,  was  found  in 
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possession  of  a  part  of  the  assets,  if.  ivas  held,  in  a  •suit  by  a 
creditor  to  follow  such  assets,  that  it  was  incumbent  on  the  pos- 
sessor to  show  that  he  had  purchased  fairly  and  paid  the  price. 
Ibid.  .     ^ 

55.  Where  a  bill  was  filed  againt^t  the  administrator  of  an  ex- 
ecutor, to  subject  him  to  the  payment  of  a  judgment  at  law, 
sugg-esting-  a  devastavit  of  the  executor,  it  teas  liehl  that  the  ad- 
mini^rator  had  no  right,  after  the  bill  was  tiled,  to  pay  other 
debts  due  by  the  executor  himself,  ot  no  higher  dignity  than 
the  one  sought  to  be  satisfied.  Barnaivellw  hmith,  5  Jones,  Eq.. 
168. 

56.  An  administrator  who  pays  a  debt  of  his  intestate,  which 
from  lapse  of  time  is  presumed  to  have  been  satisfied,  is  bound 
in  a  suit  by  other  creditors  for  an  account  of  the  assets,  to  show 
that  such  presumption  was  not  true,  but  that  the  debt  is  still  in 
fact  \inpaid.     Ibid. 

See  (Account,  8.)  (Executors  and  Administrators — Of  their 
liability  to  legatees  and  next  of  kin,  76.)  (Heirs,  5.)  (Trus- 
tees and  Trusts,  47-59.') 

T.       OF    THEIR    LIABILITIES    TO    LEGATEES    AND     NEXT    OF    KIN. 

1.  An  executor  is  not  entitled  to  a  lapsed  legacy,  nor  to  a  sur- 
plus undisposed  of  by  the  will.     BM  v.  Hill.  2  Hay.,  298,  (486. )_ 

2.  In- case  of  an  intestacy,  the  crop  growing  at  the  death  ^of 
the  intestate  belongs  to  the  administrator,  and  is  assets  to  be 
distributed  iinder  tJie  statute  of  distribution.  So  also,  in_  case  a 
widow  dissents  from  her  husband's  will,  the  crop  growing  on 
the  land  devised  to  her  by  the  will  is  personal  property  and 
goes  to  the  executor.  Wed  v.  Rofch,  2  Murph.,  148.  (Crops, 
■growing  on  land  at  the  death  of  an  intestate  or  testator,  neither 
•go  to  the  widow  nor  to  the  devisee  of  the  land.  Rev.  Code,  ch.  46, 
sec.  63.) 

2.  An  ex  parte  settlement,  made  by  an  administrator  with 
commissioners  appointed  by  an  order  of  the  county  court,  is  no 
Avay  binding  on  the  next  of  kin.  Wood  v.  Barringer,  1  Dev. 
Eq.,  67. 

3.  Where  negroes  were  specifically  bequeathed  to  two,  and  the 
share  of  one  was  set  apart,  and  a  profit  was  made  by  the 'execu- 
tor on  the  other  share  reserved  for  an  infant,  this  was  held  to  be 
mo  severance  of  the  tenancy  in  common  until  the  infant  should 
arrive  at  age  and  confirm  it,  and  that  in  the  mean  time  tiie  profit 
might  be  recovered  in  a  joint  bill  by  the  two  legatees.     Ibid. 

4.  Where  a  testator  direcfted  his  debts  to  be  collected,  and  a 
tract  of  land  to  be  sold,  and,  with  the  fund  thus  created,  a  resi- 
dence for  his  family  to  be  purchased;  but  the  executors  pur- 
chased to  an  amount  exceeding  the  fund,  and  in  the  exercise  of 
good  faith  refused  an  advantageous  offer  for  the  land,  it  ivas  held 
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that  they  had  been  guilty  of"  a  breach  of  trust  only  in  exceeding 
the  amount  of  the  trust  fund,  and,  the  purchase  being  divisible, 
they  were  decreed  to  hold  the  excess  on  their  own  account. 
Hester  v.  Heifer,  1  Dev.  Eq.,  328. 

5.  Where  an  estate  is  charged  Avith  the  education  of  children, 
and  a  near  relative  takes  that  charge  upon  himself,  upon  an 
account  between  the  children,  he  is  to  bo  taken  as  having  in- 
tended a  benefit  to  the  estate,  and  not  a  personal'  bounty  to  the 
chddren.     JohiiHon.  v.  Person,  1  Dev.  Eq.,  364. 

6.  The  representatives  of  an  executor  cannot  be  compelled  to 
account  with  any  person  but  an  administrator  de  bonis  non. 
Camion  v.  Jenlins^  1  Dev.  Eq.,  422. 

7.  A  di\asiou  of  slaves,  honestly  made  by  an  executor  upon  a 
wrong  princi])le,  may  be  set  aside  upon  the  bill  of  a  legatee,  who- 
lias  submitted  to  the  division  in  ignorance  of  his  rights.  iSpeiijht 
v.  Gafh'nr/,  2  Dev.  Eq.,  5. 

8.  Written  receipts  for  money  of  living  persons  are  not  strictly 
legal  evidence  of  disbursements  by  an  administrator,  especially 
v\diere  the  money  paid  is  due  by  account.  B\it  if  such  receipts 
be  received  and  acted  on  by  the  master,  without  objection  made 
before  hiin,  the  exception  cannot  afterwards  be  taken.  Finch  v. 
Baylan'l  2  Dev.  Eq.,  137. 

9.  The  production  of  the  intestate's  notes  by  an  administrator 
is  not  sufficient  proof  of  a  disbursement.     Ibid. 

10.  A  judgment  against  an  administrator  is  in  general  a  suffi- 
cient vouclier  for  him,  without  other  proof  of  the #leV)t.  But  a 
judgment  by  an  administrator  against  his  co-admini«trator,  being 
a  nullity  at  law,  is  not  allowed  by  a  court  of  equity  to  have  the- 
effect  of  a  judgment.  But  such  judgment  is.  evidence  of  a  set- 
tlement between  the  administrators;  and  after  the  lapse  of 
twenty  years  and  tlie  death  of  the  administrator,  who  was  a 
creditor,  the  court  allowed  the  administrator  credit  for  thejudg- 
ment,  without  further  evidence  of  the  debt.     Ibid. 

11  A  settlement  of  the  account  of  an  executor,  by  commis- 
sioners appointed  by  the  county  court,  is  not  a  bar  to  a  future-, 
accounr,  but  it  rel:)uts  the  presumption  of  fraud.  ViUines  v.  JSfor^ 
fieeU  2  Dev.  Eq.,  167. 

12.  Although  executors,  whobonajid'e  pay  a  legacy  to  a  charity 
of  doubtful  validity,  will  be  protected,  yet  when  slaves  were  be-, 
queathed  to  a  quaker  society,  upon  a  trust* for  emancipation,  and 
the  executors,  colluding  with  the  society-  to  defeat  the  claim  of 
the  next  of  kin,  delivered  the  slaves  to  the  society  and  otherwise^ 
acted  mcda  fide,  they,  in  default  of  payment  by  the  society,  were- 
held  responsible  for  their  valne  and  hire,  and  also  for  interest 
thereon.     Redmond  v.  Coffin,  2  Dev.  Eq.,  437. 

13.  A  judgment  confessed  by  an  administrator  is  prima  facie- 
fair,  and,,  iai  the  absence  of  all  proof  that  it  is  otherwise,,  is  to  be- 
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allowed  in  settling  the  accounts  of  the  administrator.     PoiceUv. 
M(/ers.  1  Dev.  and  Bat.  Eq.,  502. 

14.  Mere  technical  informality  in  the  entry  of  a  judgment  is 
not  cause  for  rejecting  it,  as  a  credit  in  an  administrator  s  ao 
couut.  I  bid- 
lb.  Generally  a  legatee  connot  sue  the  debtor  of  the  testator, 
it  being  the  right  and  duty  of  the  execiitor  to  collect  the  debts  > 
but  where  the  executor  was  insolvent,  and  manifestly  under  the 
power  of  the  debtor,  and  that  power  was  collusively  exercised 
to  the  injury  of  the  legatees,  they  may,  in  equity,  have  an  ac- 
count against  the  debtor.    Spacl-  v  Lonrj,  2  Dev.  and  Bat.  Eq.,  60. 

16.  A  legatee  may,  after  an  assent  by  the  executor,  tile  a  bill 
to  obtain  his  legacy — especially  where  he  has  no  testimony  of 
the  assent,  and  the  executor  refuses  to  deliver  it  and  account  for 
its  profits.     Fuscue  v.  Foscue,  2  Dev.  and  Bat.  Eq.,  65. 

17.  Courts  of  equity  view. with  jealousy  contracts  made  by  a 
trustee  with  his  cevfwi  que  trust,  as,  for  instance,  a  purcliase  by 
an  administrator  ot  his  distributive  share  from  one  of  the  next 
of  kin.  But  whether  the  purchase  in  any  particular  case  ought  to 
stand,  is  exclusively  a  matter  between  the  parties  to  the  con- 
tract. As  to  all  others,  it  must  be  understood  as  transferring 
the  right  which  it  professes  to  sell ;  and  the  price  paid  by  the 
purchaser  is  a  matter  which  concerns  none  but  the  parties.  It 
not  made  for  the  other  next  of  kin,  they  can  take  no  benefit 
from  it.     Peyton  v.  Smith,  2  Dev.  and  Bat.  Eq.,  525. 

18.  If  an  executor  place  the  trust  funds  of  his  individual  cred- 
itor in  bank  along  with  his  own,  he  cannot  be  said  ]iot  to  have 
used  those  lunds,  because  he  thereby  increases  his  personal 
credit  at  bank.  Upon  his  death,  the  funds  because  assets  in  the 
hands  of  his  personal  representative,  and  cannot  he  claimed  as 
assets  of  the  testator,  by  a  personal  representative  of  that  es- 
tate— they  are  liable  to  liis  creditors,  and  are,  in  all  respects,  his 
property,  he  being  chargeable  with  the  amount  thereof,  in  ac- 
count with  his  cestui  que  trusts.     Ibid. 

li).  If  the  executor  of  a  will^  in  which  a  father  has  made  be- 
quests for  the  use  of  his  children,  were,  after  the  appointment  ot 
a  guardian  tor  the  children,  to  cause  such  guardian  to  resign  or 
be  removed,  for  the  fraudulent  purpose  of  preventing  himself 
from  being  called  to  an  account  for  the  management  of  the 
estate,  and  of  keeping  the  moneys  thereof  in  his  own  hands,  he 
would  be  held  by  the  court  to  the  most  rigorous  measure  of  ac- 
countability which  the  law  would  permit.     Ibid. 

20.  It  is  not  generally  the  duty  of  the  administrator  to  volun- 
teer in  paying  debts  which  his  intestate  has  contracted  as  surety, 
and  procuring  assignments  thereof  to  a  trustee— and  if  in  pur- 
suing this  unusual  mode  ot  administration,  he  should  happen  to 
injure  the  estate  committed  to  his  charge,  he  would  be  obliged 
to  show  very  special  and  sufKcient  reasons  lor  his  conduct,  be- 
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fore  lie  could  exonerate  himself;  and,  therefore,  he  cannot  ordi- 
narily be  charged  with  a  want  of  due  diligence  in  prosecuting  a 
claim  against  his  intestate's  principal,  in  not  pursuing  such  a 
course.      UtJey  v   RatvUns^  2  Dev.  and  Bat  Eq.,  438. 

21.  Where  an  administrator  has  fully  administered  all  the  as- 
sets <5f  an  estate  in  his  hands,  he  cannot  be  charged  for  not  prose- 
cuting a  doubtful  claim  at  his  own  costs,  when  the  next  ol  kin 
refiased  to  incur  the  liability  of  costs.     Ihid- 

22.  An  executor  of  a  deceased  partner,  who  has  generally  ex- 
hibited perfect  mtegrity  and  zeal  in  the  management  of  his  tes- 
tator's estate,  shall  not  be  charged  with  negligence  in  not  filing 
a  bill  for  an  account  and  settlement  against  the  surviving  part- 
ner within  two  years  after  the  expiration  of  the  partnership,  and 
until  after  the  surviving  partner  had  left  the  State,  where  it  ap- 
pears the  latter  had  been  greatly  trusted  by  the  testator  himself, 
was  a  man  of  unexce})tionable  character,  and  up  to  the  time  of 
his  going  away  was  actively  engaged  in  winding  up  the  aflfaii'S 
of  the  concern,  and  no  suspicion  was  entertained  by  any  person 
of  his  integritv  during  that  period.  Whitfed  v.  Webb,  2  Dev. 
and  Bat.  Eq.,  442. 

2'1  In  a  bill  for  an  account  by  the  legatees  against  the  ex- 
ecutor of  a  deceased  partner,  in  whic^h  they  seek  to  charge  him 
for  n«t  collecting  the  amounts  of  certain  decrees  which  he  had 
obtained  against  the  surviving  partner,  upon  a  bill  taken  pro 
confe^so  against  him,  if  it  appear  that  the  decree  was  erroneous, 
and  the  sums  therein  decreed  too  large,  and  the  executor  has,  in 
fact,  obtained  from  the  surviving  partner  as  much,  or  more  than 
the  amount  properly  due  from  him,  the  executor  shall  not  be 
charged  with  the  balance  remaining  unpaid  on  the  decrees,  and 
which  cannot  now  be  collected  on  account  of  the  insolvency  of 
such  surviving  partner.     Ibid. 

24.  If  an  executor  make  a  compromise  for  the  estate  of  his 
testator,  wdiich  is,  as  a  whole,  highly  advantageous  to  it,  he  shall 
not  be  charged,  because.,  that  in  a  single  particular  it  is  not  so; 
for  being  advantageous  upon  the  whole,  the  estate  must  take  it 
with  its  inconveniences,  as  well  as  its  benefits.     Ibid. 

25.  Where  claims  against  a  partnership  appear  to  have  been 
unsatisfied  at  the  death  of  one  of  the  partners,  the  exhibition  of 
the  vouchers  of  payment  by  his  executor,  in  a  suit  by  the  lega- 
tees agaisast  him,  la  jjvima  facie  evidence  that  he  made  the  pay- 
ment; though  the  mere  production  of  the  testator's  notes  by  an 
executor  does  not  establish  payment  by  him,  where  it  does  not 
appear  that  the  notes  were  unsatisfied  at  the  testator's  death. 
Ibid. 

26.  In  a  bill  by  the  legatees  against  the  executor  of  a  deceased 
artner,  it  is  immaterial  whether  the  partnership  debts  were  paid 
y  the  executor  or  the  surviving  partner.      They  were  charges 

upon  the  assets,  and  the  plaintiffs  are  entitled  only  to  the  clear 
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residne  of  these  assets,  after  payment  of  the  charges  upon  them. 

lUd. 

27.  The  next  of  kin  may  sustain  a  bill  again&t  the  executor 
of  the  deceased  administrator  of  an  intestate,  for  an  account  and 
settlement  of  the  intestate's  estate  in  his  hands,  as  well  as  against 
the  administrator  de  bonis  non  of  such  intestate.  Thompson  v. 
McBoucdd,  2  Dev.  and  Bat  Eq.,  4(53. 

28.  Where  slaves  are  directed  by  a  testator  to  be  left  with  his 
wife  until  out  of  the  profits  a  certain  debt  is  paid  and  then  to 
go  to  his  children,  and  the  executor  permits  the  wife  to  hold  the 
negroes  but  does  not  assent  to  the  legacy,  he  is  responsible  to 
the  children,  in  default  of  the  wife,  for  the  hive  and  profits  of 
such  slaves,  between  tiie  period  when  the  debt  was  paid  off  and 
the  time  of  the  delivery  of  the  slaves  to  the  children.  Rohertson 
V.  Houlder.  2  Ired.  Eq.,  341. 

29.  Where  in  a  suit  by  an  administrator  with  the  will  an- 
nexed, against  the  legatees  for  a  settlement  of  the  estate,  it  is 
Btated  in  the  l^ill  and  admitted  by  the  answers,  that  the  widow 
of  the  testator  had  dissented  from  the  will,  and  under  a  decree 
of  a  competent  court  had  received  her  full  share  of  the  estate, 
the  administrator  cannot  be  allowed  a  credit  for  any  alleged  bal- 
ance due  the  widow  beyond  the  amount  specified  in  that  decree. 
Hester  v.  Hester,  3  Ired.  Eq.,  •>•  ,    , 

30.  Counsel  fees  paid  by  an  administrator  fairly,  on  account 
of  the  estate,  are  to  be  allowed  him  in  his  settlement.     I  hid.. 

31.  Where  an  account  is  ordered  to  be  taken  of  the  adminis- 
tration of  an  estate,  the  master  should  make  a  statement  of  the 
bonds,  notes  or  other  securities  for  debts  exhibited  by  the  ad- 
ministrator as  part  of  the  estate,  and  the  administrator,  unless 
some  special  cause  be  shown  to  the  contrary,  has  a  riglit  to  de- 
liver over  these  to  the  parties  interested,  with  a  proper  endorse- 
ment or  other  authority  to  collect  them,  as  a  part  of  the  assets 
in  his  hands.     I  hid. 

32.  A  testator  having  a  suit  pending,  which  he  had  instituted 
to  recover  certain  slaves  he  had  purchased  and  for  which  he  had 
partly  paid,  directed  his  executor,  if  the  slaves  should  be  recov- 
ered,"to  sell  them,  and  out  of  the  proceeds  pay  the  remainder  of 
the  purchase  money,  and  the  surplus,  if  any,  be  left  to  his  wife 
and  children  The  executor  suffered  the  suit,  which  was  against 
the  vendor,  to  abate,  and  surrendered  all  right  to  the  slaves, 
upon  receiving  Viack  what  had  been  paid  by  his  testator,  and 
the  bonds  still  remaining  unpaid  for  the  residue  of  the  purchase 
money.  Held,  that,  before  the  legatees  could  recover  the  slaves 
from  the  executor,  or  from  the  vendor,  against  whom  the  suit  at 
law  had  been  brought,  they  must  show  that  they  had  been  in- 
jured l)y  some  fi-audulent  act  or  improper  dealing  of  the  execu- 
tor with  the  other  party.     Jones  v.  Lo/tin,  3  Ired.  Eq.,  13(3. 

33.  A  testator  devised  to  his  daughter,  Jane,  a  negro  woman. 
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and  to  8nch  cliildren  as  Jane  might  thereafter  have  the  issue  of 
the  negro  woman  that  might  be  thereafter  born.  The  executors 
assented  to  the  legacy — and,  afterwards,  Jane  liad  two  children, 
and  the  negro  Avonuui  had  issue,  two  boys,  which  were  taken  by 
Jane's  husband  out  of  the  limits  of  this  State,  and  have  never 
been  returned — iield^  tliat  the  executors  were  not  responsible  for 
their  loss — that  their  assent  to  the  legacy  to  Jane  vested  the 
legal  title  in  those  in  remainder  whenever  tlie  contingency 
should  happen,  and  that  the  executors  therefore  had  no  further 
control  over  the  property.     Acheson  v.  3IrCo)nb.%  3  Ired.  Eq.,5r)4 

34.  Where  a  planter  had  been  in  the  habit  of  permitting  his 
slave  to  cultivate  patches  of  corn,  cotton,  &c.,  and  of  selling  the 
product  and  paying  over  the  proceeds  to  them,  inid  he 
died  while  a  crop  was  under  cultivation,  it  ires  held  that  the  ex- 
ecutor was  justified  in  pursuing  the  same  course  as  to  such  crop, 
and  in  paying  the  proceeds  to  the  slaves.  Waddill  v.  Mortm,  3 
Ired.  Eq.,  562. 

35.  Bat  this  must  be  done  bona  fide,  and,  like  the  parapherna- 
lia allowed  to  a  widow,  the  amount  paid  over  must  be  propor- 
tioned to  the  estate  and  condition  of  the  deceased.     Ibid. 

36.  Where  an  exf^cutor  is  guilty  of  gross  neglect,  in  suffering' 
slaves  to  remain  with  an  improper  person,  as  bailee,  for  a  long 
period,  and  the  slaves  are  sold  by  such  bailee,  so  that  they  are 
lost  to  the  estate,  the  executor  will  be  answeral;)le  for  their  value 
to  the  next  of  kin.     Beall  v.  Varden,  4  Ired.,  Eq.,  76. 

37.  Where  an  executor  is  in  possession  of  a  sum  of  money  to 
which  his  testator  was  entitled  for  the  life  of  another,  who  is 
still  living,  a  court  of  equity  will  not  compel  the  executor  to 
give  security  for  the  payment  of  the  amount  at  the  expiration 
of  the  life  interest,  unless  he  be  insolvent  or  in  failing  circum- 
stances, or,  from  some  other  good  cause,  there  is  reason  to  fear 
the  money  will  be  lost.     Drumrighf  v.  J"o/t«.s,  4  Ired.  Eq ,  253. 

38.  An  executor  cannot  take  land  in  the  payment  of  debts 
due  his  testtitor,  and  his  purchases  will  be  on  his  own  account, 
unless  at  the  election  of  those  entitled  to  the  estate.  And  until 
the  parties  so  elect  to  take  the  land,  the  executor  is  chargeable 
for  the  price  given  for  the  land,  or  tlie  land  itself  would  in  a 
court  of  equity  have  the  character  of  personalty.  MaV  v.  Tate, 
4  Ired.  Eq.,  264. 

39.  If  a  person,  who  takes  a  security  belonging  to  the  estate 
from  an  executor,  knows  that  the  executor  is  raising  money  on 
it,  for  purposes  not  connected  with  the  affairs  of  the  estate,  and 
more  especially  when  the  executor  uses  the  testator's  effects  to 
pay  his  own  antecedent  debt  to  that  person  himself,  it  is  deemed 
an  act  of  concerted  fraud  between  the  two,  and  the  owners  of 
the  propertv  have  a  right  reclaim  it.  Exum  v.  Bcwdin,.,  4  Ired. 
Eq.,  281. 

40.  Legatees,  next  of  kin,  and  creditors  of  a  deceased  person 
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can  only  file  a  bill  against  a  debtor  of  the  deceased  or  his  trus- 
tee, by  charging  coHnsiou  between  the  debtor  or  trustee  and  the 
personal  representatives,  or  some  other  peculiar  circumstances, 
which  give  a  right  to  the  legatees,  next  of  kin  or  creditors  to 
bring  that  suit,  which  the  personal  representative  might  and 
ought  to  have  brought.     Nance  v,  PowelL  4  Ired.  Eq.,  297. 

41.  Collusion  is  the  usual  foundation  for  such  bill,  and  witli- 
out  it  or  some  equivalent  ground,  as  the  insolvency  of  the  exec- 
utor, or  the  like,  it  will  not  lie.  And  the  facts  on  which  the  alle- 
gation of  collusion,  &c,,  is  made,  ought  to  be  stated  in  the  bill, 
although  the  general  allegation  may  be  sufficient  to  prevent  a 
demurrer,  and  they  must  be  proved  on  the  hearing.      Ibid. 

42.  Legatees,  next  of  kin,  and  creditors  of  a  'deceased  person 
cannot  bring  a  bill  against  a  debtor  of  the  deceased  or  his  trus- 
tee, for  the  reason  tb.at  the  executor  could  not,  or  that  he  could 
riot  prove  the  case,  if  the  suit  were  brought  by  himself,  but 
could  as  a  witness  prove  it  for  the  other  parties.     Ibid. 

43.  Where  a  settlement  was  made  between  the  legatees  and 
the  executor,  in  which  no  interest  was  computed  and  the  lega- 
tees received  the  principal,  they  cannot  afterwards  be  allowed 
to  rectify  the  settlement  as  to  the  interest,  unless  they  show  that 
it  was  omitted  in  the  settlement,  either  through  luistake,  acci- 
dent, or  fraud  and  imposition,  especially  after  the  lapse  of  sev- 
eral  years.     Jnines  v.  MuWiews,  5  Ired.  Eq.,  2%. 

44.  \yhere  legatees  bring  a  suit  in  equity  against  the  executor 
for  their  respective  legacies,  and,  upon  an  account  taken,  in 
which  the  executor  was  charged  with  all  he  had  received  or 
ought  to  have  received,  a  decree  was  rendered  against  the  ex- 
ticutor  in  favor  of  each  legatee  for  the  share  due  to  him,  a  le^^-a- 
tee  who  had  given  his  bond  to  the  executor  for  purchases  made 
by  liim  at  the  sale  of  the  testator's  effects  ivas  held  not  to  be  en- 
titled  to  relief  against  a  suit  upon  that  bond  subsequently  brought. 
He  should  have  had  it  deducted  from  the  amount  ascertained  to 
be  due  to  him  in  the  original  decree.    Love  v.  Love,  6  Ired.  Eq.,  325 

45.  When  one  of  the  next  of  kin  of  an  intestate  is  entitled  to 
a  distributive  share  of  an  estate,  and  is  indebted  to  the  admin- 
istrator as  such,  the  latter  may  require  the  former  to  take  such 
debt  in  payment  'i[)ro  ianfo  of  such  distributive  share.  And  if  the 
distrilnitee  assigns  such  share,  the  assignee  is  subject  to  the  same 
equitiesas  the  distriluitee.  Allen  v.  >^nntherman,  6  Ired.  Eq.,  341. 

46.  If  the  debt  so  due  to  the  a/bninistrator  is  a  bond  secured 
by  a  surety,  the  surety  has  a  right  in  ecpiity  to  compel  the  ad- 
ministrator to  apply  such  distributive  share  towards  the  satis- 
faction of  said  bond.     Ibid 

47.  A  testator  gave  two  slaves  to  his  Avife  for  life,  and  after 
her  death  to  B.  R.  One  of  the  slaves  died  and  the  other  became 
paralytie,  so  as  to  be  a  source  of  constant  expense,  and  the  lega- 
tee m  remainder  refused  to  accept  the  legacy,  and  it  was  iTeld 
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that  the-  expense  of  the  slave  must  be  defrayed  out  of  the  residue- 
of  the  estate  undisposed  of     Mooneif  v.  Evans,  6  [red.  Eq,,  363. 

48.  A  leg-atee  cannot  pay  off  the  dfebts  of  the  testator  and  tlien 
file  a  bill  for  repayment.     Alston  v.  Batchelor,  6  Ired.  Eq.,  d6S. 

49.  Where  there  are  no  debts  due  from  an  estate,  it  is  the  duty 
of  the  executor  to  pay  the  legacies,  without  waiting  for  the  ex- 
piration of  two  3^ears  from  the  death  of  the  testator.  Turnage 
V.  Turnage,  7  Ired.  Eq.,  127. 

50.  The  statute  allows  two  years  to  executors  and  admiinstra- 
tors  to  settle  estates,  upon  the  supposition,  that  many  estates 
which  are  complicated  cannot  be  settled  in  less  time ;  but  this  is 
intended  as  an  indulgence  to  them,  and  was  by  no  means  in- 
tended ta-  confer  on  the  residuary  legatee  the  right  to  have  the 
fund  put  out  at  interest  for  his  benefit.  Ibid.  (See  Rev,  Code, 
ch.  46,  sec.  24.) 

51.  When  a  residue  of  goods,  bequeathed  to  one  for  life  with 
remainder  over,  is  deliv^ered  specifically  to  the  tenant  for  life, 
and  is  by  liim  wasted  or  consumed,  the  remainderman  is  entitled 
in  equity  to  recover  its  value  either  from  the  executor  of  the 
original  testator,  or  from  the  executor  of  the  tenant  for  life. 
Jones  V.  Slnnnons,  7  Ired.  Eq.,  178. 

52.  It  is  only  through  the  medium  of  the  personal  representa- 
tive that  courts  will  interfere-  in  the  administration  of  a  de- 
ceased person's  estate.  Such  I'epresentative  is  the  proper  person 
to  collect  in-  the  assets,  and  to  be  answerable  to  those  who  may 
be  entitled  U>  tlvem.  Therefore,  one  portion  of  the  next  of  kiii 
cannot  sue  anotlier  portion  for  matters  pertaining-  to  an  intes- 
tate's estate,  without  having  an  administrator  as  a  party.  And 
it  makes  no  difference  that  those  who  wish  to  sue  reside  out  of 
the  State,,  and  cannot  procure  letters  of  administration.  David- 
son V.  Potts,  7  Ired.  Eq.,  272. 

53.  Where  a  mi.stake,  made  by  an  administrator  in  the  distri- 
bution of  his  intestate's  effects,  has  been  common  to  him  and  to 
those  really  entitled,  there  is  no  ground  for  charging  him  with 
gross  negligence  or  fraud,      Williams  v.  H'trrdl,  8  Ired.  Eq.,  123. 

54.  An  executor  who,  in  his  cash  account,  is  in  advance  for 
the  estate,  may  Jiold  oisto  the  specific  propertj^for  his  reimburse- 
ment.     Chesson  V.  Ghesson.,  8  Ired.  Eq.,  141. 

55.  The  court  cannot,  on  grounds  of  public  policy,  permit  ac^ 
counts  to  be  canned  on,  when  the  party  who  might  otherwise 
have  been  entitled  to  them  has  been  guilty  of  sucli  laches  as  to 
make  it  impossible  to  take  the  accounts  fairly  and  justly,  or,  at 
least,  with  any  reasonable  reliance  on  their  being  so  taken. 
Tlierefore,  on  a  bill  by  the  administrator  of  an  executrix,  against 
the  legatees,  to  be  reira^bursed  for  moneys  advanced  by  tlie  exe- 
cutrix, the  court  will  not  order  an  account,  when  the  original 
testator  has  been  dead  forty  yeara,  and  no  inventory,  account  of 
Bales  or  account  current   has  been  left  by  the  executrix.     Ihid. 
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56.  An  administrator  in  this  state  cannot,  by  virtne  of  his  ap- 
pointment, collect  tlie  assets  of  his  intestate  in  another  state, 
and  is  nnder  no  legal  obligation  to  procure  administration  out. 
of  the  State.  But  if  he  pay  over  to  one  of  the  next  of  kin,  resi- 
ding in  another  state,  his  share  ot  the  personal  property  in  this 
state.,  without  charging  him  with  advancements  made  to  him  by 
the  intestate,,  the  administrator  becomes  personally  liable  to  the 
other  next  of  kin  for  the  amount  so  misapplied.  Sanders  v, 
Jones,  8  Ired.  Eq.,  246. 

57.  If  at  the  death  of  a  testator  one  of  his  daughters  be  at 
schooly  tlie  contract  for  her  schoolirjg  is  a  debt  to  be  paid  out  of 
the  general  assets  of  the  estate ;  but  when  the  contract  termi- 
nates, the  expenses  of  her  education  must  be  paid  out  of  her 
share  of  the  property.      Graham  v.  Graham,  Busb.  Eq.,  291. 

58..  If  a  person  dies  intestate  domiciled  in  South-Carolina,  and 
administration  be  there  granted  on  his  estate,  and  the  adminis- 
trator and  next  of  kin  both  afterwards  remove  to  this  state,  the 
administi'atnr  may  be  called  on  for  an  account  of  the  estate  by 
the  next  of  kin,, in  our  courts.  Dozicr  v.  Sprcmse^  1  Jones  Eq.,  152. 

59.  Where  the  executors  have  been  led  by  statements  in  the 
will  to  believe  that  the  fund  therein  set  apart  for  the  payment 
of  debts  is  sufficient  for  that  purpose,  and  thus  believing,  have 
assented  to  the  legacies,  and  let  all  the  other  property  pass  out 
of  their  hands,,  and  it  turns  out  that  the  fund  provided  for  the 
debts,  although  prudently  managed,  is  insufficient  to  discharge 
the  same,  such  executors  may,  in  equity,  call  upon  the  legatees 
to  make  good  to  them  what  they  have  advanced  in  the  payment 
of  the  debts  of  the  testator.     Alexander  v.  Fox,  2  Jones  Eq.,  106. 

60.  An  executor  is  not  an  insurer  of  the  assets  of  the  estate, 
so  that  if  he  act  in  good  faith  and  with  reasonable  diligence  he 
is  not  responsible  to  the  legatees  or  next  of  kin  for  their  loss. 
Deherry  v.  Ivey,  2  Jones  Eq.,  370. 

61.  Where  assets  had  been  collected  by  an  attorney  in  another 
state,  and  lost  by  his  insolvency,  it  was  held  that  upon  proof  that 
the  attorney  was  generally  deemed  trustworthy  at  the  time  of 
his  being  employed,  the  executor  was  not  responsible  for  the  loss. 
Ibid.      ^       '  .   . 

i^2.  Where  an  administrator  was  compelled  by  a  judgment  of 
court  to  pay  over  the  assets  in  his  hands  to  the  next  of  kin,  not 
being  aware,,  at  the  time  such  judgment  was  rendered  against 
him,  of  an  outiitanding  (;iaim  in  another  state  ujxm  the  assets, 
wliich  he  was  afterwards  compelled  to  pay  out  of  his  own  lands, 
a  court  of  equity  will  relieve  him,  although  he  took  no  refunding 
bond.     Stack  v.   JVilUams,  3  Jones  Eq.,  13. 

63.  As  a  general  rule,  the  next  of  kin  cannot  sue  debtors  of' 

the  in  testate,,,  but  where  the  administrator  is  manifestly  under  the 

influencfrof  the  debtor,  and  that  inlluence  has  been  colkisively  ex- 

wrcised,  to  the  injury  ot  the  next  of  kin,  they  may,  in  calling  for 

12 
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an  account,  join  the  debtor  with  the  administrator  of  the  intes- 
tate.    Fleming  v.  BIcKesson.,  3  Jones  Eq.,  31(3. 

G3.  Where  a  bill  was  filed  and  a  decree  made  for  the  settle- 
ment of  an  estate,  and  the  executor  tailed  to  have  himself  pro- 
tected in  the  decree  against  a  suit  for  damages,  in  which  he  was 
primarily  liable,  but  for  which  the  estate  would  be  liable  to  him, 
he  cannot,  without  some  explanation  of,  or  excuse  for,  his  appa- 
rent laches,  maintain  a  bill  for  reimbursement  against  tlie  lega- 
tees to  whom  he  has  paid  their  legacies.  Lambert  v.  Hohsov,  3 
Jones  Eq.,  424. 

65.  An  administrator  will  be  allowed  in  his  settlement  of  the 
estate,  for  his  expenditures  in  small  gratuities  to  slaves,  at  par- 
ticular times,  as  an  encouragement  to  good  conduct,,  when  such 
had  been  the  practice  of  the  deceased  owner.  Washington  v. 
Emery,  4  Jones  Eq,,  32, 

66.  An  estate  in  the  hands  of  an  executor  turned  oiit  to  be 
greatly  more  in  debt  than  was  anticipated  by  the  testator,  in 
consequence  of  which  it  became  necessary  to  sell  either  land  or 
slaves,  both  of  which  kinds  of  property  were  specifically  de- 
vised and  bequeathed  to  the  same  persons;  and  the  executor 
procured  an  order  from  a  court  of  equity  and  sold  the  lands.. 
The  executor  then  hired  out  the  slaves  for  several  years,  during 
which  time  several  of  them  died,  without  any  fault  or  neglect 
on  his  part;  but  notwithstanding  these  deaths,  it  did  not  ap|>oar 
whetJier,  upon  the  whole,  the  legatees  were  not  as  much  Ixene- 
fitted  by  keeping  the  negroes,  as  they  would  have  been  by  keep- 

,ing  the  land.  It  ivos  held  that  the  executor,  liaving  acted  in 
good  faith,  was  not  responsible  to  the  legatees  for  the  value  of 
the  slaves  which  died      Holderness  v.  Palmer,  4  fJoneSy  Eq.,  107, 

67.  Where  an  administrator  M^as  ordered  by  the  county  court 
to  sell  slaves  for  distribution,  on  a  credit,  taking  bond  with  sure- 
ties for  the  purchase  money,  he  is  only  responsible  in  respect  to 
the  sufficiency  of  the  bond,  for  wilfully  or  negligently  taking 
such  sureties  as  were  not  good,  or  such  as  he  had  not  good  rea- 
son to  believe  were  svifficient,  Davis  v,  Blarcum,  4  Jones,  Eq  . 
189. 

68.  K  delay  by  an  administrator  of  one  month  to  bring  suit 
on  a  bond  taken  on  the  sale  of  property  for  distribution,  made 
under  an  order  of  court,  will  not  make  the  administrator  liable 
for  the  loss  of  the  debt  by  the  insolvency  of  the  obligors,  where 
there  appeared  to  be  no  likelihood  of  such  insolvency  at  the 
time.     Ibid. 

69.  Where  slaves  sjjecifically  bequeathed  were  charged  with. 
a  capital  felony  at  the  death  ot  the  testator,  the  expense  of  an 
unsuccessful  defence  of  them  will  be  a  charge  on  the  estate,  and 
not  on  the  legatees  who  have  not  accepted  them,  but  if  one  of 
them  be  acquitted^  and  the  legatee  accepts  him,  he  must  bear 
the  expense  of  the  defence.  Harrdl  v.  Davenport^  5  Jones,  Eq.,  4. 
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70.  AA'"lien  a  division  of  a  fund  is  ordered  bj  a  will,  the  per- 
sons entitled  have  a  right  to  call  for  the  division  as  soon  as  the 
executor  is  ready  for  a  final  settlement  of  the  estate.  Roper  v. 
Roper,  5  Jones  Eq.,  16. 

71.  Executors  are  not  held  responsible  for  the  funds  in  their 
hands  as  insurers,  good,  faith  and  ordinanj  care  being  all  that  is 
requii-ed  of  them.     A^elson  v.  Hall,  5  Jones  Eq.,  32. 

72.  AVhere  a  testator  directed  his  executor  to  lend  out  certain 
funds,  and  apply  the  interest  thereon  to  the  support  and  educa- 
tion of  his  children,  and  a  part  of  the  fund  was  lost  bj  the  sud- 
den and  unexpected  insolvency  of  the  borrowers  and  their  sure- 
ties, and  without  any  want  of  ordinary  care  by  the  executor,  it 
was  held,  that  he  was  not  responsible  for  the  loss.     Ibid. 

73.  A  bill  in  equity  cannot  be  sustained  by  one  of  the  next  of 
kin,  who  seeks  relief  in  relation  to  one  article  of  property  only 
Itelonging  to  the  estate  of  the  intestate,  without  calling  for  a 
general  accomit  and  settlement  of  the  estate,  and  making  all 
persons  interested  in  the  same  parties  to  the  suit.  King  v.  Gal- 
loway, 5  Jones,  Eq,,  122. 

74.  An  executor  is  not  chargeable  with  a  sura  of  money  which 
the  testator  had  allowed  his  slave  to  acquire,  and  which  had 
been  lent  to  a  stranger,  and  a  note  taken  from  him  for  the  sum, 
by  another  person,  payable  to  such  person  for  the  benefit  of  the 
slave ;  because  the  executor  had  no  remedy  to  collect  it  either 
at  law  or  in  equity.     Lea  v.  Brown,  5  Jones,  Eq.,  379. 

75.  Where  one  takes  a  note  belonging  to  the  estate  of  an  in- 
testate fi'om  an  administrator,  mcda  jid.e,  as  for  instance,  in  pay- 
ment of  the  administrator's  own  debt,  he  cannot  hold  the  funds 
from  the  next  of  kin,  or  Irom  those  who  are  entitled  to  the  sub- 
stituted in  their  place,  unless  the  administrator  were  in  advance 
of  the  estate.     Latham  v.  Moore,  6  Jones,  Eq.,  167. 

7(>.  The  personal  estate  which  one,  domiciled  'and  dying  in 
another  state,  has  in  this  state,  must,  both  in  respect  to  debts 
and  legacies,  be  administered  by  a  representative  qualified  to 
act  under  the  orders  and  control  of  our  courts  and  according  to 
our  lavv's,  bnt  in  regard  to  the  payment  of  legacies  and  distribu- 
tive shares,  our  courts,  from  comity,  adopt  the  laws  of  the  dom- 
icil.     Jones  v.  Geroclc,  6  Jones,  Eq.,  190. 

See  (Executors  and  Administrators — Of  suits  by  executors 
and  administrators,  3-4.)     (Heirs,  5.)     (Payment,  7.) 

VI.       OF    REFUXDIXG    BOXDS 

1.  Where  on  administrator  permitted  two  slaves  to  go  into 
the  pos.session  of  a  distributee,  before  all  the  debts  were  paid, 
upon  ccmdition  that  lie  should  give  a  refunding  bond,  which  lie 
failed  to  do,  but  sold  the  slaves,  and  the  administrator  obtained 
a  judgment  in  an  actioji  of  trover  against  the  purchaser  for  the 
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value  of  the  slaves,  and  a  bill  v^^as  then  jSled  by  the  purchaser" 
to  enjoin  the  collection  of  this  judgment  for  all  beyond  the  dis- 
tributee's share  of  the  unpaid  debts,  when  it  was  held,,  that  the 
liability  of  the  defendant  was  that  which  would  have  existed 
against  the' distributee  on  his  refunding  bond,  had  be  given  one„ 
Johnston  v.  Howell,  4  Jones,  Eq.,  87. 

See  (Legacy — Of  the  assent  of  the  executor  and  its  effect,  2,); 

Vn.       OF  CO-EXECUTORS,   &C.,  AND  THEIR  LIABILITY  TO,  OR  EOS,  EACH  OTHER. 

1.  One  of  several  administrators,  who  assents  to  the  delivery 
by  his  co-adrainistratar  of  the  assets  to  the  next  of  kin,  before 
the  payment  of  debts,  is  guilty  of  a  devastavit.  So  also  if  the 
assets  were  delivered  over  in  obedience  to  the  decree  of  a  court, 
unless  he  shows  that  it  was  made  in  invitum.  McNair  v.  Bag- 
land,  1  Dev.  Eq.,  516. 

2.  An  executor  is  not  liable  for  lades  is  not  enforcing  the  col- 
lection of  a  debt  due  the  testator  from  a  co-executor,  who  be- 
came insolvent  after  the  probate  of  the  will.  Clark  v.  Cotton,  2 
Dev.  Eq.,  51. 

o.  An  executor  is  never  liable  upon  the  insolvency  of  a  co- 
executor  for  assets  which  he  has  never  had  under  his  controL 
Ibid. 

4.  Legatees  can  come  into  equity  to  secure  themselves  against 
the  insolvency  of  an  executor;  but  it  does  not  follow  that  an 
executor  can  compel  an  insolvent  co-executor  to  account;  and  it 
seems  tliat  he  cannot.     Ibid. 

5.  Executors  have  no  right  to  charge  a  fspecific  legacy,  be- 
queathed to  a  co-executor,  with  a  debt  due  irom-  him  to  the  tes- 
tator.    Ibid. 

0.  A  court  of  equity  has  jurisdiction  at  the  suit  of  a  legatee- 
against  the  executor  of  an  executor,  who  has  the  ftmds  of  the 
first  testator  in  his  hands,  although  there  is  a  surviving  co-ex- 
ecutor.    Brotteny.  Bateman,.2'  Dev.  Eq.  115. 

7.  Creditors  have  no  redress  against  the  executor  of  an  exec- 
utor, where  there  is  a  surviving  co-executor,  unless  upon  the 
ground  of  collusion,  or  the  insolvency  of  the  survivor.     Ibid. 

8.  A  payment  of  the  executor  of  one  of  two  executors  to  the- 
survivor  will  discharge  the  estate' of  the  deceased  executor  pro 
tanto..    Ibid. 

9.  Legatees  may  in  equity  recover,  of  the  executor  of  a  de- 
ceased executor  and  of  the  surviving-  co-executor,  the  funds  in 
their  hands  respectively.     Ibid. 

10.  Co-executors,  who  jointly  administer,  are  liable  for  each 
other's  acts.     Ibid. 

11.  But,  upon  an  account  of  their  joint  administration,  both- 
are  not  jointly  responsible  to  legatees  in  the  first  instance.     He,. 
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who  lias  received  the  fond,  is  primarily  liable,  and  the  other  only 
an  ease  of  his  ^lefault.     IbidL 

12.  Ill  takiiig  an  account  against  an  executor  who,  without 
any  actual  fraud  on  his  part,  is  chargeable  because  of  the  de- 
TPOwfefwY  of  his  co-executor.,  no  further  evidence  of  credits  for 
■disbursements  or  advancements  niade  by  such  executor  is  to  be 
required,  than  can  reasonably  be  demanded  of  one,  who  was  not 
personally  cognizant  of  them,  and  cannot  be  supposed  to  pos- 
sess regular  vouchers  therefor.  Worth  v.  lleAden,  1  Dev.  and 
Bat.  Eq.,  199. 

18.  Where  one  of  two  executors  took  possession  of  the  effects 
of  the  testator,  sold  them,  and  received  and  kept  the  bonds  for 
the  same,  and  the  other  executor  did  not  interfere  in  the  man- 
agement of  the  business,  further  than  to  assent  to  the  sales,  and 
join  in  signing  the  inventory  and  account  of  sales,  it  was  held, 
that  the  latter,  not  having  done  any  thing  more  than  the  law 
required  of  him,  was  not  responsible  to  the  legatees  for  the  de- 
vastavit of  the  former.  Ochiltree  v.  Wright,  1  Dev.  and  Bat.  Eq., 
336. 

14.  When  co-executors  are  appointed  curators  or  trustees  of  a 
lund  bequeathed  by  their  testator,  each  is  responsible  only  for 
what  was  in  his  hands  or  under  his  control ;  and  as  neither  has 
any  authority  to  take  from  the  possession  of  the  other  the  prop- 
erty of  their  cest^ii  que  trust,  he  cannot,  therefore,  be  made  an- 
swerable for  the  default  of  the  other.     Ibid. 

15.  Formerly  there  was  a  distinction  between  co-executors  and 
co-trustees  joining  in  a  receipt  for  money,  but  now  the  rule  iu 
regard  to  co-executors  is,  that  the  joining  in  a  receipt,  though 
not  absolutely  necessary,  is  not  conclusive  against  an  executor, 
•any  more  than  against  a  trustee.     Ibid. 

16.  The  true  enquiry  in  these  cases  is,  whether  the  money 
received  was  under  the  control  of  both  executors.     And  the 

joining  in  the  receipt  is  evidence  of  that  control,  though  it  is 
not  conclusive,     Ibi-d. 

17.  When  two  co-executors  make  a  joint  return  of  inventories 
and  accounts  of  sale,  either  will  be  ansv^^erable  for  what  appears 
thereon,  if  he  do  not  show  what  came  to  the  hands  of  the  other 
■alone.     Graham  v.  Davidson,  2  Dev.  and  Bat.  Eq.,  155. 

18.  Wherre  it  is  shown  that  a  part  of  the  effects  of  an  esfate, 
inventoried  by  two  co-executors,  has  been  wast,ed,  and  a  part  of 
the  debts,  which,  by  due  diligence,  might  have  been  collected, 
'has  been  lost  to  the  estate,  qucere  as  to  the  extent  of  each  execu- 
tor's liability.  But  Vv^here  the  debts  are  actually  collected  by 
■one  executor  only,  and  the  proceeds  of  the  sales  of  the  estate, 
w^hether  the  sales  were  made  by  one  or  both  of  the  executors,  are 
received  by  tlie  same  executor,  and  there  is  no  waste  unless  it 
he  fi-om  the  misapplication  by  that  executor  of  the  funds  thus 
.sightfuily  in  his  h?nds,itis  well  settled  that  s,  devastauit  by  him 
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shall  not  charge  his  companion,  who  has  not  actively  contribu- 
ted thereto.      Williams  v.  MoAtland,  1  Ired.  Eq.,  92. 

19.  An  administrator  is  entitled  to  call  upon  the  personal 
representatives  of  a  deceased  co-administrator,  where  it  appears 
there  has  been  no  settlement  between  them,  for  an  account  of 
their  joint  administration,  and  for  his  proper  share  of  the  com- 
missions received  bj  such  co-administrator.  Moffltt  v.  3IoMtt,  1 
Ired.  Eq.,  124.  _  ..  .</ 

20.  AVhere  there  are  joint  administrators,  and  one  of  them  has 
paid  out  more  than  the  assets  he  has  received,  and  files  a  bdl 
against  his  co-administrator  lor  indemuitj,  he  cannot  object  to 
the  allowance  of  commissions  to  this  co-admniistrator  for  the 
services  the  latter  has  rendered,  though  by  making  such  allow- 
ance there  will  be  no  assets  of  the  estate  remaining  to  reimburse 
him.     Sellars  v.  Ashford,  2  Ired.  Eq.,  104. 

21.  Where  two  joint  executors  sold  a  tract  of  land  belonging 
to  their  testator  in  pursuance  to  the  directions  of  his  will,  and 
took  from  the  purchaser  a  covenant  for  the  purchase  money,  and 
it  was  stipulated  in  the  covenant  that  any  debts  duo  from  either 
of  the  executors  to  the  purchaser  sliould  be  deducted  as  pay- 
ments, and  the  whole  purchase  money  v/as  exhausted  by  the 
debts  of  one  of  the  joint  executors :  Held  that  both  the  execu- 
tors were  ecjually  responsible  to  the  person  entitled  under  the 
will  to  the  proceeds  of  the  land.  liauser  v.  Lehman^  2  Ired.  Eq., 
594. 

22.  In  the  case  of  co-executors,  each  is  accountable  for  the 
due  administration  of  the  assets,  which  came  to  his  own  hands. 
He  is  not  bound  to  see  to  the  application  of  the  assets  received 
by  his  co-executor,  nor  is  he  liable  for  his  devastavii,  unless  the- 
commission  of  it  was  encouraged  by  himself  Ktrr  v.  Kirkpcd- 
ricJc,  8  Ired.  Eq.,  137. 

23.  Where  a  testator,  having  estates  in  this  and  two  other 
states,  appointed  an  executor  here  and  another  residing  in  one 
of  the  other  states,  and  provided  that  they  should  not  be  required 
to  give  security,  and  it  appeared  that  the  money  in  tlie  hands  of 
the  executor  in  this  state  was  not  sufficient  to  pay  the  pecunia- 
ry legacies,  it  was  held  to  be  the  intention  of  the  testator  that 
the  executor  in  this  state  should  not  be  required  to  prove  the 
will  abroad  and  collect  money  in  the  other  states  to  pay  the 
legacies  in  full,  and  that  he  must  pay  the  money  in  his  hands 
to  the  legatees  p7-o  rata,  and  that  the  testator  intended  the  exec- 
utor abroad  to  administer  the  assets  there.  Mordecai  v.  Boylan, 
6  Jones  Eq.,  305. 

VIII.       OP   SALES   MADE    BY  EXECUTORS   AND   ADMINISTRATORS. 

1.  An  executor  and  administrator  cannot  purchase  at  his  own 
sale,  and  must  account  for  any  negroes  bid  off  by  him  at  his 
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sale  to  the  creditors,  if  any,  and  if  none,  to  the  legatees  or  next 
of  kin.  BriUain  v..  Browne,  2  Car.  L.  R.  447,  (33i.)  S.  P.,  Falls 
V.  Jb/rejjce,  4  Hawks,  412. 

2.  An  executor  who  bnys  at  his  own  sale,  however  openly  or 
fairly,  holdK  the  property  at  the  election  of  the  leii^atee,  and  one 
who"^ purchases  in  conjunction  with  him  is  subject  to  the  same 
rule.      Cannon  v.  Jenl-ivs,  1  Dev.  Eq.,  422. 

3.  But  where  an  executor  at  his  own  sale  bid  fairly,  for  the 
purpose  of  enliancing  the  price,  and  the  property  being  struck 
oif  to  him,  sold  it  the  same  day,  without  collusion,  to  one  who 
had  bid  against  him,  although  the  executor  would  have  held  it 
subject  to  account,  yet  the  purchaser,  it  being  a  distinct  transac- 
tion, acquired  an  absolute  title.     Ibid. 

4.  Sales  of  slaves  in  lots  are  not  generally  favored,  because 
slaves  usually  sell  better  singly;  and  the  person  who  conducts 
such  sales  does  it  at  the  peril  of  answering  for  their  full  value. 
But  where  the  slaves  are  sold  ni  families,  although  the  executor 
has  no  right  to  consult  his  feelings  at  the  expense  of  the  lega- 
tees, yet  he  will  not  be  charged  the  full  value,  unless  the  inter- 
est of  the  legatees  is  manifestly  injured  by  the  mode  of  sale. 
IhirJ. 

5.  Executors  are  justified  in  making  sales  at  auction  in  the 
usual  way;  but  if  they  depart  from  this  method,  and  sell  at  pri- 
vate sale,  they  are  answerable  for  the  full  value.     Ibid. 

6.  Although  an  executor  cannot  purchase  at  his  own  sale,  yet, 
if  he  does,  and  there  is  no  fraud,  but  he  pays  the  purchase  mo- 
ney for  the  use  of  the  estate,  and  his  accounts  are  settled  and 
acquittances  given  by  the  legatees,  without  the  exercise  of  undue 
influence  on  his  part,  he  cannot,  especially  after  the  lapse  of 
twenty-nine  years,  be  declared  a  trustee  for  the  legatees  of  slaves 
pui'chased  by  him.      Villiiies  v.  Norfleet,  2  Dev.  Eq.,  1B7. 

7.  The  sale  of  slaves  belonging  to  an  estate,  without  a  previ- 
ous order  of  court,  is  irregular,  and  any  losses  occurring  under 
such  sale  are  iwima  facie  chargeable  on  all  the  executors  who 
concurred  in  making  it.  But  if  the  sales  ought  to  have  been 
made,  the  mere  neglect  to  procure  an  order  of  court  does  not 
impose  this  liability.  Worth  v.  McAden,  1  Dev.  and  Bat.  Eq., 
199. 

8.  A  sale  by  an  execiitor  of  the  chattels  of  his  testator  is 
good;  and  the  purchaser  is  not  obliged  to  see  to  the  application 
of  the  purchase  money,  and  this,  although  th.e  testator  has  cre- 
ated a  particuJkr  fund  for  the  payment  of  his  debts,  of  which 
the  property- sold  does  not  form  a  part,  and  the  purchaser  has 
notice  of"  the  will.  But  if  the  sale  be  collusive,  or  in  a  way 
to  enable- the  executor  to  commit  a  devastavit,  in  equity  the  pur- 
chaser will  be  liable.  Tyrrell  v.  Morris,  1  Dev.  and  Bat.  Eq.^ 
559;. 
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9.  The  same  rule  applies  to  a  pledge  by  an  executor;  also  to 
an  agreement  turning  a  pledge  into  an  absolute  sale.     Ibid. 

10.  A  private  sale  made  by  an  executor  of  the  chattels  of  his 
testator,  without  an  order  of  the  county  court,  is  valid,  unless 
impeached  for  fraud..     Ibid. 

11.  The  acts  of  1723  and  1794,  directing  the  mode  of  selling 
the  personal  property  of  decedents,  is  merely  directory,  andK 
does  not  afreet  tlie  power  of  sale  vested  in  the  ex3cutor  by  the 
common  law.  It  should,  however,  always  be  followed,  as  in  the 
absence  of  iraud  it  is  a  complete  protection  to  the  executor. 
Wynns  v.  Alexander,  2  Dev.  and  Bat.  Eq.,  58.     (See  Rev.  Code, 

■ch.  46,  sees.  17  and  18.) 

12.  Where  a  testator,  after  several  devises  and  bequests,  con- 
cluded thus:  "The  balance  of  my  properfi/  to  be  applied  to  the 
payment  of  my  just  debts.  Should  there  be  a  surplus,  it  is  my 
•will  and  desire  that  it  be  equally  divided  among  the  heirs  of  my 
deceased  brother,  S.  F.,  and  the  heirs  of  D.  C."  It,  was  held,  that 
as  the  "property"  mentioned  in  the  will  was  a  mixed  fund  of 
real  and  personal  estate,  and  was  to  be  applied  in  the  first  place 
to  the  payment  of  debts,  the  executors  had  a  power  by  implica- 
tion to  sell  a  tract  of  land  not  specifically  devised,  for  the  pay- 
ment of  debts  and  for  distribution.  Foster  v,  Craiije,  2  Dev. 
and  Bat.  Eq.,  209. 

13.  Where  there  is  in  a  will  a  general  direction  to  sell  lands, 
but  it  is  not  stated  by  whom  the  sale  is  to  be  made,  there,  if  the 
proceeds  of  the  sale  are  to  be  applied  by  the  executors  in  the  exe- 
cution of  their  office,  a  power  to  sell  will  be  implied  to  the  ex- 
ecutors.    Ibid. 

14.  If  a  testator  simply  directs  the  distribution,  among  cer- 
tain objects,  of  an  unmixed  fund  arising  from  the  sale  of  land 
only,  then  the  heir  alone  can  selL     Ibid. 

15.  An  executor  or  administrator  cannot,  according  to  the 
rules  of  equity,  make  a  valid  sale  of  the  assets  of  his  testator, 
as  a  security  for,  or  in  payment  of,  his  own  debts.  Powell  v. 
Jones,  1  Ired.  Eq.,  337. 

16.  Where  a  testator  gives  power  to  his  executors  to  sell  land, 
and  no  executors  are  named  in  the  will,  the  administrator  with 
the  will  annexed  may  exercise  this  power,  under  a  proper  con- 
struction of  our  act  of  assembly,  (Rev.  St.,  ch.  46,  sec.  34.)  Hes- 
ter V.  Bester,  2  Ired.  Eq.,  330.     (See  Rev.  Code,   ch.  46,  sec.  40.) 

17.  Where  a  testator  authorized  his  executor  to  sell  all  his 
land,  and,  undertaking  to  act  under  that  power,  they  sold  land 
which  the  testator  had  acquired  after  the  publication  of  his  will: 
Held  that  the  pin-chaser,  having  no  knowledge  of  that  defect  in 
their  power,  was  entitled  to  be  relieved  in  equity  from  the  bond 
he  had  given  to  the  executors  for  the  purchase  money.  Foster' 
V.  Craiqe,  2  Ired.  Eq.,  533. 

18.  Under  theact  of  assembly,  (see  Rev.  Code,  ch.  46,  sec.  40,) 
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authorizing  the  executors  or  administrators  of  deceased  persons 
in  certain  cases  to  execute  deeds  of  conveyance  for  lands  sold  by 
their  testator  or  intestate,  the  person,  who  claims  to  have  such 
conveyance  made,  must  show  that  there  was  a  valuable  conside- 
ration for  the  engagement  of  the  deceased,  and  tliat  considera- 
tion paid,  or  such  acts  done  or  offered  to  ;be  done,  ora  the  part  of 
him  demanding  a  conveyance,  as  were  equivalent  under  the  con- 
tract of  the  parties,  to  a  payment  of  that  consideration.  Lindsay 
V.  Cobk,  2  Ired.  Eq.,  002.  '  _ 

19.  When  a  will  does  not  direct  in  express  terms  by  whom  a 
sale  of  lands,  directed  to  be  sold,  is  to  be  made,  it  is  in  the  power, 
and  it  is  the  duty  of  the  executors  who  qualify,  or  the  survivor 
of  them,  or  of  the  administrator  with  the  will  annexed,  to  make 
such  sale.  Smith  v.  MeCrary,  3  Ired.  Eq.,  204  (See  Rev.  Code, 
ch.  46,  sec.  40.) 

20.  Where  a  testator  directed  land  to  be  sold  by  his  executors, 
and  the  proceeds  to  remain  in  their  hands,  and  they  to  pay  in- 
terest annually  to  A  during  her  life,  and  the  principal  after  her 
death  to  her  children,  it  was  held  that  a  bonafde  purchaser  from 
the  executors,  who  had  paid  them  the  purchase  money,  was  not 
bound  to  see  that  it  was  properly  applied  to  the  purpose  of  the 
trust.     Hauser  v.  Shore,  5  Ired.  Eq.,  357. 

21.  Either  upon  a  trust  or  a  charge  to  pay  debts  on  land  di- 
rected to  be  sold  by  an  executor,  a  purchaser  is  not  bound  to 
see  that  the  purchase  money  is  applied  either  to  the  payment  of 
the  debts  generally,  or  to  the  satisfaction  of  legacies  out  of  the 
surplus  after  the  debts  are  paid.     Ibid. 

22.  An  administrator  has  a  right  to  sell  notes  of  hand,  as  well 
as  chattels  belonging  to  his  intestate's  estate,  and  the  sale  is  no 
breach  of  duty,  and  the  purchaser,  even  at  a  discount,  shall  not 
be  held  liable  to  creditors  or  others,  unless  he  is  privy  to  a  mis- 
application of  the  pi'ice,  as  Avhere  he  receives  it  in  payment  of  a 
debt  due  to  him  by  the  administrator  individually,  or  has  other- 
wise actual  notice  that  the  administrator  intends  to  commit  a 
fraud.  Gray  v.  Annisfead,  6  Ired.  Eq.,  74.  S.  P.  Bradshaiv  v. 
Simpson,  6  Ired.  Eq.,  243. 

23.  A  being  an  executrix,  as  well  as  a  legatee  for  life,  joined 
with  B,  a  contingent  legatee  in  remainder,  in  the  conveyance  of 
a  share  to  C;  the  conveyance  not  purporting  to  be  made  by  her 
as  executrix,  it  luas  held  that  this  conveyance  onh^  passed  the 
respective  interests  of  the  legatees,  and  not  the  absolute  title  to 
the  slaves  as  if  made  by  A  in  her  character  as  executrix.  Hailes 
V.  Ingram,  (5  Ired.  Eq.,  477. 

24.  Where  an  administrator  bid  off  a  slave  of  his  intestate  at 
his  own  sale,  and  the  nextof  kin  were  present  and  did  not  object, 
some  of  them  bidding  against  him,  and  he  afterwards  settled  his 
accounts  with  the  next  of  kin,  charging  himself  with  the  price 
of  this  negro,  it  ivas  held  that  the  sale  was  sanctioned  by  them, 


178        EXECUTORS  AND  ADMINISTRATORS— VlII. 

and  the  administrator  was  bound  only  for  the  price  at  which  he 
bid  off  the  slave.      Tate  v.  Dalton,  6  Irecl.  Eq.,  562. 

25.  An  adniiui.^trator  may  sell  or  pledge  the  effects,  or  dis- 
count a  note  belonging  to  the  estate^  and  the  party  who  deals 
with  him  gets  a  good  title,  provided  he  deals  honestly;  for  the 
legal  title  is  in  the  administrator,  and  the  purposes  of  the  estate 
may  require  tlie  representative  thus  to    dispose  of  parts  of  it. 

Wilson  V.  Boster,  7  ired.  Eq.,  231. 

26.  But  when  one  gets  from  an  administrator,  or  other  person 
acting  in  a  fiduciary  ciiaracter,  the  trust  fund  or  a  part  of  it,  as 
payment  of  the  trustee's  own  debt,  that  person  cannot  hold  the 
fund  from  the  cesfui  q:i(e  trust,  any  more  than  the  original  trus- 
tee could;  for  it  is  a  clear  fraud,  ni  violation  of  the  obligations 
ot  the  trust  in  one  of  the  parties,  and  a  concurrence  in  the  fraud 
by  the  other,  and  both  are  equally  liable.     Ihid. 

27.  The  next  of  kin  coidd  recover  tlie  assets  so  disposed  of, 
and  tha  surety  of  the  administrator  who  has  paid  the  claim  of 
the  next  ot  kin,  on  account  of  the  administrator's  becoming  in- 
solvent,  and  having  committed  the  devastavit,  will  be  entitled  to 
the  same  relief  they  could  have  had.     Ibid. 

28.  An  executor  has  the  legal  title  and  the  authority  in  law 
to  sell  slaves  and  other  chattels  of  the  testator,  and  unless  the- 
purchaser  knows  that  the  sale  is  not  made  for  the  purposes  of 
the  estate,  but  mala  fide  for  the  purpose  of  a  devastavit,  he  gets 
a  good  title  as  well  'in  equity  as  in  law.  Polk  v.  RoUnson,.  7 
Ired.  Eq.,  235. 

29.  The  general  rule  is  that  an  administrator  cannot  purchase 
at_  his  own  sale,  but  this  rule  does  not  apply  when  he  bids  fairly 
with  the  privity  and  consent  of  the  next  of  kin,  having  a  full 
knowledge  of  the  condition  of  the  estate  and  the  value  of  the 
property.     Lyon  v.  Lyon,  8  Ired.  Eq.,  201. 

30.  Where  one  of  the  legatees  of  an  estate,  being  also  an  ex- 
ecutor, by  the  consent  of  those  interested  buys  a  slave  at  Wxq 
executor's  sale,  not  for  the  purpose  of  a  division,,  but  simply  for 
his  own  gain,  he  must  abide  by  the  rule  of  caveat  emptor;  and 
unless  he  can  aver  and  prove  an  express  warranty,  or  a  fraud 
practiced  upon  him,  he  must  bear  the  loss  arising  from  the  un- 
soundness of  the  slave.     Parker  v.  Leathers,  2  Jones,  Eq.,  249.. 

31._  Where  an  executrix  procured  an  order  of  court  to  sell 
certain  slaves  in  which  she  had  by  the  will  a  life  estate,  upon  a 
suggestion  that  such  sale  was  necevssary  to  pay  the  debts  of  her- 
testator,  aiod  in  a  short  time  afte^^the  sale  she  took  a  conveyance 
from  the  purchaser  for  the  slaves  Avithout  ever  having  been  out 
ot  possession  of  them,  and  it  being  made  to  appear  that  there 
were  no  debts  due  from  the  estate-  at  the  time  when  the  order  of 
the  sale  was  obtained ;  it  was  Jieldf  that  the  executrix  took  noth- 
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ing  by  her  purchase,  and  that  the  slaves  after  her  death  belong- 
ed to  the  remaindermen.     Joipter  v.  Conyers,  6  Jones,  Eq.,  78. 
See  (Purchasers,  12-25-^8.) 

0 

IX.       WHEN  TO  MAKE  DEEDS  FOR  LAND  SOLD  BY  THE  TESTATOR  OR  INTESTATE. 

1.  The  act  of  1797,  empowering  executors  and  administrators 
to  convey  land  in  certain  cases,  is  confined  to  sales  of  land  for 
which  the  vendor  had  executed  a  bond  with  a  condition  to  con- 
vey, and  had  died  before  performance.  It  does  not  extend  to 
agreements  to  convey  made  upon  other  considerations,  nor  to  a 
case  where  a  deed  was  executed  in  performance  of  the  condition, 
and  lost  after  the  death  of  the  vendor,  and  before  its  registra- 
tion. Hodi/es  V.  Hodges,  2  Dev.  and  Bat.  Eq.,  72.  (See  Rev. 
Code,  ch.  4(3,  sec.  37.) 

2.  Under  the  act  an  executor  is  not  compelled  to  execute  a 
deed  unless  the  vendor,  or  his  heir  or  devisee,  would  be  bound 
to  a  specific  performanc?i.  Any  defence  to  the  testator,  as  want 
of  consideration,  &c.,  is  available  to  the  executor.     Ibid. 

3.  Where  a  bond  has  been  given  for  a  conveyance  of  land, 
and  the  administrator  of  the  obligor,  after  his  death,  executes  a 
deed  for  the  land  as  prescribed  by  statute  (see  Rev.  Code,  ch.  46, 
sec.  37,)  an  equitable  defence  which  existed  against  the  bond, 
may  be  set  up  against  the  deed  which  rests  upon  the  bond. 
2IcGraio  v.  Gicin,  7  Ired.  Eq.,  55. 

4.  Where  the  obh\2;or  in  a  bond  to  make  title  to  land  sold 
dies,  it  is  the  duty  of  liis  administrator  to  collect  the  purchase 
money,  and  if  he  fail  to  do  so,  he  will  be  liable  therefor.  The 
heirs  of  his  intestate  cannot  sustain  a  bill  against  him  to  pre- 
vent him  from  making  a  deed  to  the  obligee,  upon  the  ground 
that  the  latter  had  not  paid  the  purchase  money,  though  he 
fraudulently  pretended  that  he  had  done  so.  Wldte  v.  Hooper, 
6  Jones,  Eq.,  152. 

5.  The  remedy  of  the  heirs  of  the  obligoi',  in  a  case  where 
the  obligee  has  not  paid  the  pin-chase  money,  is  to  call  for  a 
specific  performance  of  the  contract,  and  they  cannot  sustain  a 
bill  to  annul  it.     Hid. 

See  (Executors  and  Administrators — Of  sales  made  by  execu- 
tors and  administrators,  18.) 

X.       OF    SUITS    BY    EXECUTORS    AND    ADMINISTRATORS. 

1.  An  administrator,  who  revives  a  suit  of  his  intestate,  need 
not  produce  his  letters  of  administration  at  the  hearing  of  the 
cause ;  it  is  sufficient,  if  he  produce  them  when  the  order  to  re- 
vive is  made.     McNair  v.  Ragland,  1  J)ev.  Eq.,  533. 

2.  The  executor  of  a  will,  which  is  of  doubtful  import,  has  a 
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right  to  apply  to  a  court  of  equity  to  have  it  construed  and  its 
trusts  declared.     Bullock  v.  Bullock,  2  Dev.  Eq.,  307. 

3.  An  executor,  who  pays  legacies  voluntarily,  without  taking 
a  refunding  bond,  has  no  equity  against  the  legatees  to  compel 
them  to  refund,  unless  th^e  debts,  tor  which  the  assets  are  defi- 
cient, are  such  as  the  executor  had  no  notice  of,  when  he  paid 
the  legacies,  or  unless  some  casualty  has  destroyed  or  impaired 
the  value  of  the  assets  retained  to  pay  them.  Marsh  v.  Scarbo- 
rough, 2  Dev.  Eq.,  551. 

4  Although  it  be  admitted,  that  by  actions  of  trover,  assump- 
sit or  account,  an  administrator,  after  the  recall  ot  the  probate 
of  a  supposed  will,  might  have  remedy  at  law  against  one  who 
had  acted  as  executor  under  it,  yet  equity  hasjurisdiction  to 
decree  an  account  in  snch  case,  as  being  a  more  complete  rem- 
edy, and  that  particularly,  where  a  part  of  the  plaintiff's  de- 
mand is  of  such  a  nature  that  there  is  -no  jurisdiction  at  law ; 
and  in  such  suit  i]i  equity,  the  defendant  will  be  treated  as  an 
•executor  or  trustee,  and  made  chargeable  with  what  came  to  bis 
hands  of  the  trust  fund — and  also  with  such  part  thereof  as  he 
may  have  released  or  disposed  of  for  purposes  of  his  own;  and 
he  must  make  good  what  may  have  been  lost  by  his  bad  faith, 
or  gross  neglect ;  and  he  Vv^ill  be  entitled  to  be  credited  with  all 
sums  paid  in  discharge  of  debts  owing  by  the  deceased;  and 
for  all  payments  of  legacies  under  the  supposed  will,  made  be- 
fore he  had  a  reasonable  ground  af  belief  that  the  paper  was 
,iiot  a  will,  as  it  purported  to  be ;  and  he  will  also  be  entitled  to 
■•a  fair  compensation  for  his  services  done  to  the  estate  in  the  ad- 
ministration of  it.     Ralston  v.  Tel/air,  2   Dev.  and  Bat.  Eq.,  414. 

5.  If  one,  acting  as  executor  under  a  supposed  will  in  which 
he  was  interested  beneficially  as  a  residuary  legatee,  make  au 
agreement  with  the  surviving  partner  of  his  testator,  in  relation 
to  the  partnership  concern  by  which  he  surrenders  to  him  a 
part  of  the  effects  of  the  concern,  he  will  be  responsible  therefor, 
if  the  same  be  not  for  the  advantage  of  the  estate,  to  the  admin- 
istrator of  the  deceased,  upon  the  recall  of  the  probate  of  said 
v/ill,  although  the  administrator  njay  have  a  remedy  against  such 
surviving  partner.     Ibid. 

6.  An  executor,  acting  under  a  supposed  will  in  which  slaves 
were  directed  to  be  emancipated,  is  not  to  be  charged  with  the 
hires  of  such  slaves,  when  they  have  been  allowed  to  work  for 
themselves,  and  the  executor  has  made  no  profit  from  them. 
Ibid. 

7.  It  is  at  least  questionable  whether  the  administrator  of  an 
obligee  in  a  bond,  conditioned  to  convey  land  to  the  obligee  and 
his  heirs,  can  maintain  an  action  at  law  on  the  bond.     Ruther- 
ford V.  Green,  2  Ired.  Eq.,  J.21. 

8.  Where  an  ;administrator  filed  a  bill  to  recover  a  chose 
ill  action,  which  hie  had  assigned   before   adminiatration  was 
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l^nted  to  him,  wlien  it  appeai'ed  that  there  was  no  creditor  of 
the  intestate,  and  that  the  next  of  kiu  had  assented  to  the  con- 
tract of  assig-innent,  it  loas  held  tliat  a  court  of  equity  would  grant 
no  relief.     Filhour  v.   Gibson,  4  Ired.  Eq.,  455. 

9.  An  administrator  apj^ointed  in  one  state  cannot  Kustain  an 
action  brought  in  his  representative  capacity  in  another.  But 
where  a  person  dies  in  this  state  in  possession  of  slaves  then 
being  in  this  state,  the  axlministrator  may  sue  for  them  in  his 
own  name  and  upon  his  own,  legal  title,  either  in  this  or  another 
state,  though  they  may  have  been  removed  out  of  this  state- 
before  administration  granted.  Plummer  v.  Brandon,  5  Ired.. 
Eq.,  190. 

10.  An  administrator  in  South-Carolina  of  the  estate  of  an  in- 
testate, whose  domicil  was  in  that  state,  cannot  sue  in  this  state 
an  administrator  appointed  here,  to  Recover  the  amount  of  assets 
remaining  in  the  hands  of  the  latter  after  payment  of  the  debts. 
drmkhael  v.  Bay,  5  Ired.  Eq.,  'dijD. 

11.  It  is  a  general  doctrine  of  the  common  law  recognized  in 
this  state,  that  no  suit  can  be  brcnght,  or  roaintained  by,  or 
against  any  executor  or  administrator,  in  his  official  capacity,  in 
the  courts  of  any  other  country  or  state,  except  that  in  which  he 
derives  his  authority  to  act,  in  virtue  of  the  probate  and  letters 
testamentary,  or  the  letters  of  administration  there  granted  to 
him.     Broohshire  v.  Dubose,  2  Jones  Eq.,  276, 

12.  This  principle  is  not  varied  by  the  fact  that  a  part  of  the 
assets  of  an  estate  have  been  recovered  by  an  administrator  ap- 
pointed in  another  state^  suing  in  his  individual  capacity  in  a 
court  in  this  state  upon  promises  made  to  him  by  the  defendant, 
and  by  such  defendant  seeking  to  enjoin  the  judgment  and  to 
render  a  fall  account  of  his  administration  in  om*  courts.     Ibid. 

13.  After  a  decree  for  an  account  in  a  suit  for  the  settlement 
of  an  estate,,  the  court  of  equity  will,  on  a  petition  filed,  or  on  a 
motion  by  one  of  the  parties,  prevent  any  of  the  parties  from' 
resorting  to  a  separate  proceeding.  If  the  proceeding  were  com- 
menced before  the  decree  for  an  account  was  entered,,  the  order 
will  be  to  sta}^  its  further  prosecution;  but  if  it  were  commenced 
after  the  decree,  the  party  would  be  required  to  dismiss  it,  as 
being  useless  and  vexatious.  Wasldngton  v.  Emery,A  Jones 
Eq.,  32. 

XL.      COSTS    A>T)    SECURITY    THEREFOR. 

1.  Under  the  act  of  1787,  (1  Eev.  Stat.,  ch.  31,  sec.  44,)  a  plain- 
tiff executor  is  bound  to  give  security  for  costs.  Midr  v.  Mal- 
lett,  2  Hay.,  137,  (308.)  (See  Rev.  Code,  ch.  31,  sec.  40,  and  ch.. 
32,  sec.  5.) 

2.  Persons  named  executors  in  a  Avill,  which  has  been  proved, 
who  fairly  contest  the  probate  of  another  paper  produced  as  a 
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will  after  a  considerable  interval,  and  under  circumstances  fitted 
to  awaken  suspicion,  tliougli  afterwards  established,  will  be  per- 
mitted in  equity  to  charge  the  expense  of  litigation  npon  the 
estate.     Mariner  v.  Bateman,  2  Car.  L.  R.,  464,  "(350.) 

3.  If  an  executor  act  with  good  faith  in  asking  the  advice  of 
the  court  of  equity,  the  costs  sliall  be  paid  out  of  the  estate  of 
the  testator.     BkfcMedge  v.  Siivjleton,  3  JMurph.,  51)7. 

4.  The  uncontested  insolvency  of  the  intestate  does  not  entitle 
his  administrator  to  costs.  Davis  v.  Rowc.ott,  1  Dev.  and  Bat. 
Eq.,  4(50. 

5.  Under  the  47th  section,  Rev.  Stat.,  ch.  31,  no  person  can  be 
allowed  to  sue  hi  forma  paiiperis,  in  a  merely  representative 
character.     McKielY.  Cutler,  ^wnh.  Eq.,  139. 

6.  Although  it  is  usual  in  suits  against  executors  and  admin- 
istrators, for  the  settleraeire  of  estates  and  the  payment  of  lega- 
cies, to  direct  the  costs  to  be  _  paid  out  of  the  estate,  yet  where 
the  estate  is  very  small  an  executor,  who  incurs  costs  by  relying 
upon  an  unreasonable  objection,  "will  be  decreed  to  pay  them 
himself     Benick  v.  Bowman,  3  Jones  Eq.,  314. 

Xn.       COMMISSIONS    TO    BE    ALLOWED    THEM. 

1.  The  court  of  equity  allowed  commissions  at  the  rate  of  five 
2J(r  cent.,  only,  althongh  the  county  court  had  allowed  at  the  rate 
of  ten  per  cent,  on  tlie  wliole  amount  of  the  estate.     McAuslan  v. 
Green,  Conf.  Rep.,  33,  (172.) 

2.  The  court  has  a  discretionary  power  of  allowing  executors 
and  administrators  five  per  cent,  on  the  receipts  and  five  juer  cent. 
on  the  disbursements;  they  may  allow  less,  but  cannot  allow 
more.  The  defendants  cannot  be  allowed  commissions  on  a 
debt  due  to  them  as  executors  of  another  person.  Bond  v.  Tur- 
ners Fxrs.,N.^  C.  Term  R.  2(39,  (690.)     S.  C,  2  Mnph  ,  331. 

3.  Commissions  to  executors  are  not  a  right  attached  to  the 
office,  but  are  an  allowance  for  their  trouble  and  risk  in  settling 
the  estate;  tlierefore,  where  there  were  two  executors,  and  one 
took-upon  himself  more  then  half  the  trouble  and  risk,  it  luas 
Iield,  he  was  entitled  to  more  than  a  moiety  of  the  commissions. 
Grant  v.  Pride,  1  Dev.  Eq.,  269. 

4.  Executors  are  not  entitled  to  commissions  on  debts  due 
from  themselves  to  the  testatcu',  nor  upon  payments  to  legatees. 
Arnold  v.  Byars,  2  Dev.  1. 

5.  A  dishonest  executor  is  not  entitled  to  any  commissions. 
Ibid. 

6.  An  executor  may  retain  for  necessary  expenses,  in  addition 
to  his  commissions,  at  die  rate  of  five  per  cent,  upon  the  receipts 
and  disbursements.     Clark  v.  Cotton,  2  Dev.  Eq.,  51. 

7.  Commissions  are  not  allowed  upon  payments  to  legatees. 
Ibid. 
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8.  It  is  not  an  universal  rule  that  an  administrator  who  keeps 
no  accounts,  shall  be  allowed  no  commissions.  It  is,  however, 
a  very  general  rule,  and  will  only  admit  of  an  exception,  under 
very  peculiar  circumstances.  Finch  v.  Eaglmid,,  2  Dev.  Eq.,  137. 

9.  Executors,  charged  with  the  management  of  legacies  to 
infants,  are  entitled  to  commissions  upon  the  prolits;  but 
they  take  them  as  executors,  to  be  divided  according  to  their 
several  degrees  of  labor;  and  upon  the  death  of  one  who  had 
possession  of  the  fund,  the  survivor  is  not  entitled  to  another 
commission.     Perry  v.  MaxiueU,  2  Dev.  Eq.,  488. 

10.  An  administrator  who  bona  fide  carries  on  a  suit,  com- 
menced by  his  intestate,  will  be  allowed  the  expenses  of  such 
suit  as  a  disbursement,  although  it  may  be  unsuccessful.  CIa.(  p 
v.  Coble.  1  Dev.  and  Bat.  Eq.,  177. 

11.  Although  a  court  of  equity  may,  when  it  is  applied  to  for 
the  settlement  of  an  estate,  e^-c,  determine  the  question  of  tlie 
commissions  to  be  allowed  the  executor,  as  incidental  to  the 
main  question,  jet  it  will  never  do  so  without  a  reference.  New- 
hy  V.  Skinner,  1  Dev.  and  Bat.  Eq.,  488. 

12.  Where  one  of  two  joint  executors  and  testamentary  guar^ 
dians  settled  with  his  ward  and  was  allowed  commissions,  that 
is  no  criterion  for  estimating  the  commissions  ot  the  other.  The 
compensation  to  the  latter  must  depend  upon  the  time  he  em- 
ployed, the  labor  he  performed,  the  services  he  rendered,  and  the 
responsibility  he  encountered  in  the  performance  of  his  duties. 
Hodge  V.  Hawl-in.s,  1.  Dev.  and  Bat.  Eq.,  5G4. 

13.  An  executor  cannot  claim  commissions  upon  his  disburse- 
ments, if  it  appear  that  he  has  been  allowed  them  upon  the 
amount  of  the  estate,  and  the  court  deem  that  allowance  suffi- 
cient for  his  trouble  and  services.  Graham  v.  Davidson,  2  Dev. 
and  Bat.  Eq.,  155. 

14.  Where  an  agreement  was  made  between  an  executor,  and 
D.  M.,  that  the  latter  should  take  possession  of  certain  slaves 
belonging  to  the  testator's  estate,  and  keep  them  until  the  ex- 
ecutor should  be  called  upon  for  them  and  their  hires  by  the 
person  entitled  thereto,  and  should  indemnify  the  executor  from 
all  loss  on  account  thereof;  and  the  executor  stipulated,  that  if 
so  saved  harmless,  he  would  not,  as  executor  or  otherwise,  have 
any  further  claim  to  said  slaves,  and  moreover  relinquish  to  D. 
AT.  all  the  right  which  he  had,  as  executor,  to  them,  it  loas  hell 
that  tlie  commissions  allowed  to  the  executor  in  his  account 
with  tlie  persons  entitled,  for  collecting  the  hires  of  the  slaves 
while  in  the  possession  of  D.  M.,  belonged  to  the  latter;  but 
that  he  was  not  entitled  to  the  commissions  allowed  the  execu- 
tor for  selling  said  slaves  as  commissioner  under  a  decree  of 
court.     BurrougJis  v.  McNedl,  2  Dev.  and  Bat.  Eq.,  298. 

15.  An  executor  is  antitled  to  commissions  on  the  interest 
accrued  on  his  receipts  and  disbursements,  or,  which  amounts 
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to  the  same,  to  have  the  com-missions--  calculated  on  the  amount 
of  the  receipts  ami  disbursements,  as  swollen  by  the  interest 
added  thereon.     Peyton  v.  Smith,  2  Dev.  and  Bat.  Eq.,  325. 

1(3.  Generally,,  the  court,,  upon  a  bill  filed  for  the  settlement  of 
an  estate,  will  rely  upon  the  judgment  of  the-  master  in  the  al- 
lowance of  commissions  to  the  executor;  but  if  it  appear  that 
the  rate  of  commissions  has  been  passed  upon  and  fixed  by  the 
county  cou^-t,  the  court  of  equity  will  follow  that  as  the  safer 
guide.     Ibid. 

17.  A  Sinn  paid  tothe  widow  of  the  decedent  by  his  executor 
as,  and  in  lieu  of,  the  distributive  share  to  which  she  became  en- 
titled by  dissenting  from  his  will,  is  not  a  disbursement  on  the 
payment  whereof  the  executor  can  claim   a  commission.     Ihid. 

18.  An  administrator  is  not  entitled  to  commissions  on  the 
value  of  specific- articles;  though  for  his  trouble  and  responsi- 
bility in  respect  to  them,  it  is  proper  to  have  regard  in  estima- 
ting a  proper  commissitm  on  the  receipts  properly  so  called,  that 
IS  to  sav,  moneys.     Spruill  v.  Cannon,  2  Dev.  and  Bat.  Eq.,  400. 

19.  The  court  will  so  far  rely  upon  the  judgment  of  the  mas- 
ter as  to  the  proper  rate  of  conniiission  to  be  allowed  an  admin- 
istrator, as  to  make  it  a  general  rule  not  to  depart  from  it,  ex- 
cept in  a  clear  case  of  mistake  by  the  master.     Ibid. 

20.  In  a  trial  at  law,  on  the  plea  of  fully  administered,  the 
allowance  of  commissions  to  the  executor  or  administrator  by 
the  county  court,  under  the  act  of  1799,  1  Rev.  Stat.,  ch  46,  sec. 
29,  is  definitive  and  conclusive.  But  in  a  suit  in  equity,  for  the 
settlement  of  the  testator's  or  intestate's  estate,.the  subject  of  com- 
missions is  incidental  to  the  settlement  of  the  executor's  or  ad- 
ministrator's accounts;  and  the  court  Avill  consequent!}^  take 
cognizance' of  it,  and  correct  an  improper  alloAvance  of  commis- 
sions made  by  the  county  court.  JVaUon  v.  Avery,  2  Dev.  and 
Bat.  Eq.,  405.     (See  Rev.  Code,,  ch.  40,  sec.  38.) 

21.  In  a  suit  in  equity  for  the  settlement  of  an  administrator's 
accounts,  though  the  ex  parte  order  of  the  county  court  in  allow- 
ing commissions  is- not  ccuiclusive,  it  is  entitled  to  much  respect, 
and  it  is  not  proper  to  vary  it  unless  it  be  tounded  on  a  mistake 
of  the  law,  or  the  rate  be  clearly  excessive.     Ibid. 

22.  Slaves  inventoried  by  an-  administrator,  and  delivered 
over  to  the  next  of  kin,  are  not  "receipts"  within  the  meaning 
of  the  act  of  1799,  so  as  to  entitle  the  administrator  to  a  com- 
mission on  their  value,  even  though  they  may  have  been  recov- 
ered by  him  for  his  intestate's  estate  in  a  suit  at  law,  though  the 
trouble  of  managing  them  may  properly  be  taken  into  conside- 
ration in  estimating  the  commissions  to  be  allowed  on  the  re- 
ceipts proper.     Ibid.. 

23.  A  set  off  allowed  by  an  administrator,  in  reduction  of  a 
debt  due  the  estate,  is  not  a  "receipt"  whereon  the  act  of 
1799  allows  a  commiaeion.     Tlie  balance  is  the  true  debt  in  th» 
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case  ot"  a  set  off,  and  that  balance  is  the  receipt  within  the  statute. 
Ibid. 

24.  An  adniinistrator's-  delivering  bonds,  which  were  in  the 
hands  of  his  intestate  as  trustee,  over  to  the  true  owner,  is  not 
a  ''  disbursement"  on  which  the  act  of  1799  allows  a  commission. 
Ihid. 

25.  An  allowance  made  in  the  county  court  of  5  per  cent,  com- 
missions to  administrators  upon  the  receipts 'and  disbursements 
of  a  large  estate,  reduced  by  the  court  of  equity  in  a  suit  brought 
to  correct  such  allowance  to  2.\  per  cent.,  where  the  administra- 
tors, under  an.  arrangenient  with  the  guardian  of  the  infant  next 
of  kin,  paid  over  to  him  bonds,  instead  of  collecting  them  and 
paying  over  the  money.     Ibid. 

26.  An  order  of  the  county  court  passed  before  the  adminis- 
trators  accounts  were  made  up  and  ready  for  settlement,  fixing 
the  rate  of  commissions  to  be  allowed  him,  but  without  specify- 
ing any  sum  on  which  the  commissions  were  to  be  calculated, 
nor  giving  the  amount  of  them,  is  so  loose  that  it  ought  to  be 
reformed  on  that  account.     Ibid. 

27.  An  executor  is  entitled  to  charge  for  actual  expenditures 
incurred  in  the  faithful  discharge  of  his  duty;  and  the  expenses 
of  attending  sales  in  which  the  estate  is  interested,  and  of  send- 
ing an  agent  out  of  the  State  to  collect  a  debt  of  considerable 
amount,  are  of  that  character.  Whit  ted  v.  IVeU,  2  Dev.  and 
Ikit.  Eq.,  442. 

28.  Tlie  court  v  ill  not  disturb  the  commissions  allowed  an 
executor  by  the  master,  though  they  were  in  part  allowed  on 
some  items  not  the  proper  subjects  of  a  commission,  if  the  mas- 
ter has  reported  the  whole  sum  allowed  for  commissions  to  be 
reasonable,  and,  excluding'  from  the  account  every  item  not  pro- 
perly the  suljject  of  a  commission,  the  gross  amount  allowed 
will  not  exceed  5  per  cent,  on  one  side  of  the  account.     Ibid. 

29.  The  court  will  not  disturb  the  master's  allowance  of  com- 
missions, because  he  has  not  allowed  any  on  the  disbursements, 
if  it  be  satisfied  with  the  amount  allowed  as  a  compensation  for  ■ 
the  executor's  services.     Und. 

30.  Where  an  administi-ator  dies,,  commissions  maybe  allowed 
his  estate  for  his  services  in  managing  his  intestate's  estate, 
though  Ids  executor  set  up  an  unconscientious  resistance  to  the 
claim  of  the  next  of  kin  of  the  intestate.  Thompson  v.  Ale  Don- 
ald, 2  Dev.  and  Bat.  Eq.,.463. 

31.  Whatever  respect  a  court  of  equity  might  feel  itself 
bound  to  j)a_y  to  an  order  of  the  county  court,  settling  the  rate 
ot  an  administratf)r's  commissions,  had  it  been  made  before  the- 
suit  was  instituted,  it  regards  such  an  order,  in  relation  to  a 
matter  under  investigation  before  itself,  as  furnishing  no  crite-- 
rion  by  Avhich  to  regulate  the  proper  allowance.     Ibid. 

32.  Where  an  administrator,  at   an   execution   sale  for  a  debt 
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due  the  estate,  purchases  the  negroes  for  the  benefit  of  the  estate^ 
and  accounts  for  them  specifically,  he  is  entitled  to  commissions 
on  the  sum  bid  for  the  negroes,  in  the  same  manner  as  if  he  had 
received  so  much  money.     Sellars  v.   Ashford,   2   Ired.  Eq.,  104. 

33.  When  an  executor  claims  tor  attorney's  fees,  and  other  ex- 
penses, in  defendins'  a  suit  against  the  estate,  they  will  be  allow- 
ed, provided  the  defence  ought  to  have  been  made.  Foindexter 
V.  Gibson,  1  Jones  Eq.,  44. 

34.  A  charge  ^ov  personal  services  in  travelling  on  the  business 
of  the  estate,  in  addition  to  a  charge  for  the  actual  expenses  of 
the  journey,  cannot  be  allowed  to  an  executor;  inasmucli  as  his 
commissions  are  allowed  him  for  the  purpose  of  compensating 
him  for  his  personal  services  in  relation  to  the  estate.  3Iorris 
V.  Morris,  1  Jones  Eq.,  326. 

35.  Reasonable  counsel  fees  will  be  allowed  an  executor  aa 
necessary  expenses  in  establishing  the  will  upon  an  issue  of  de- 
visavit  vel  von:  and  the  amount  will  depend  upon  the  labor,  at- 
tention and  skill  required.     Ibid. 

36.  A  legacy  given  to  an  executor  Mnll  not  deprive  him  of 
commissions,  unless  it  is  expressly  mentioned  as  being  in  lieu 
ot  them.      Oden  v.   JFindlcy,  2  Jones  Eq.,  440. 

37.  Five  per  cent,  commissions  is  not  an  excessive  allowance 
to  an  administrator,  when  it  is  on  money  raised  on  the  hire  of 
slaves.      Washinr/fon  v,  Emery,  4  flones  Eq.,  32. 

38.  Where  the  same  person  is  a  legatee  for  life  of  ail  the  es- 
tate of  a  testator  and  also  executor,  he  is  entitled  to  reasonable 
commissions  as  executor,  as  a  compensation  for  the  performance 
of  his  duties  in  that  capacity,  Blount  v.  Haivkins^i  Jones  Eq., 
161. 

39.  It  is  the  duty  of  an  executor  who  takes  charge  of  slaves 
accused  of  a  felony  to  have  them  defended,  and  the  expense  ot 
defeiKling  them,  though  they  be  convicted  and  executed,  will 
be  allowed  them  as  a  proper  charge  against  the  estate.  Har- 
rell  V.  Davenport,  5  Jones  Eq.,  4. 

40.  One  per  cent,  was  held  to  be  a  sufficient  commission  to  an 
executor  on  money  received  by  him  from  a  clerk  and  master,  as 
arising  on  the  sale  of  land.  -Graves  v.  Groves,  5  Jones  Eq., 
280. 

41.  Where  the  money  of  an  estate  was  collected  and  paid  out 
mostly  in  large  -sums,  without  much  litigation,  it  was  held  that 
three  ^jer  cent,  on  the  receipts  and  disbursements  was  a  sufficient 
compensation  to  "the  executor.     Ibid.. 

42.  Where  there  was  no  contest  about  the  probate  of  the  will 
of  a  testator,  and  his  estate  amounting  to  about  .$30,000  was 
(iasily  collected,  requiring  but  few  suits,  and  there  was  no  ex- 
traordinary difficulty  in  the  management  of  the  estate;  it  was 
held  that  $1200  paid  out  lor  attorney's  fees,  over  and  above  $100 
paid  for  particular  services  by  other  attorneys,  was  apparentl^C 
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rareasonable,  and  ought  not  to  be  allowed,  in  the  absence  of 
iroof  to  explain   the  nature  and  propriety  of  the  expenditure. 
Fairbairn  v.  Fisher,  5  Jones,  Eq ,  385- 
See  (Heirs,  6.) 


FERRY  AND  TOI.I.  BRIDGE. 

1.  An  individual  cannot,  of  his  own  authority,  establish  a  free 
bridge  or  ferry  across  a  stream,  so  as  to  impair  the  profits  of  a 
toll  bridge  or  ferry  authorized  by  the  county  court,  and  already 
erected  and  used  by  another  individual.  Smith  v.  Harkins,  3 
I  red.  Eq.,  G13. 

2.  The  property  in  such  a  franchise,  though  granted  for  the 
benefit  of  the  public,  is  private  in  the  individual  grantee,  and 
he  may  not  only  sue  at  law  to  recover  damages  for  an  infringe- 
ment, but  equity  will  enjoin  an  unauthorized  interierence  with 
his  rights.     Ibid. 

3.  The  county  court  is  the  sole  judge  of  what  the  covenienee 
of  its  county  requires  in  relation  to  roads  and  bridges,  and  can 
take  sucli  order  in  relation  to  them  as  in  its  discretion  it  may 
see  fit      Ibid. 

4.  Where  the  person,  claiming  an  exclusive  franchise  to  a 
road  or  ferry,  cannot  show  the  original  order  granting  it,  but 
shows  that  he  and  those  under  whom  he  claims  have  enjoyed  it 
for  more  tlian  forty  ^^ears,  and  that  the  county  court  has  fixed 
the  rate  of  toll  on  it,  his  title  to  it  cannot  be  disputed.     Ibid. 

5.  The  fact  of  the  county  court  fixing  a  rate  of  toll  is,  per- 
haps, conckisive  evidence  that  the  bridge  or  ferry  was  estab- 
lished by  the  county  court,  the  proper  authority,  according  to 
our  act  of  assembly.  Rev.  Stat.  ch.  104,  sec.  1,  for  settling  and 
establishing  roads  and  ferries.  Ibid.  (See  Rev.  Code,  ch.  101, 
sec  1.) 

6.  Forty  years  omission,  by  the  owner  of  a  ferry,  to  furnish 
the  public  with  the  service  due  from  him,  must  amount  to  a  sur- 
render of  his  riglit  to  the  exclusive  franchise.     Ibid. 

7.  The  act  of  1<S()6,  Rev.  Stat  ch.  104,  sec.  28,  which  allows  a 
a  bridge  to  be  built  instead  of  keeping  a  ferry,  can  only  apply 
to  a  ferry  actually  existing  and  in  use  at  the  time  of  substitu- 
ting the  bridge  lor  the  ferry.  Ibid.  (See  Rev.  Code,  ch.  101, 
sec.  28.) 

8.  When  a  public  road  is  laid  out,  the  overseer  is  only  re- 
quired to  construct  such  causeways  and  bridges  as  can  conve- 
niently be  constructed  by  the  hands  allotted  to  him,  in  thejtirae  ordi- 
narily* employed  or  required  in  working  on  a  public  road.     Ibid. 
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9.  Bridges  over  a  Larg-e  stream,  or  ferries,  must  be  established' 
by  the  county  court.     1  hii. 

10.  An  appeal  from  an  order  of  the  county  court,  establishing 
a  road  or  bridge,  will  lie  for  any  person  aggrieved  thereby, 
either  as  it  may  affect  his  franchises  or  other  property,  or  on  th© 
ground  that  he  is  subject  to  pay  taxes  in  that  county.  Smith  v. 
Harhins,  4  Ired.  Eq.,  48G. 

See  (Injunction  and  Sequestration— When  an  injuction  or  se- 
qjiiestratiou  will  be  issued,  13-15.) 


FRAUD. 


T.  In  the  sale  of  property. 
'II.  Conveyances  obtained  by  fraud,  sur- 
prise, or  undue  influence. 


III.  Conveyances  fraudulent  as  to  cred- 

itors. 

IV.  Covpyances  fraudulent  as  to  subse- 

quent purchaser,?. 


1.       IN    THE    SALE    OF    PROPERTY. 


L  Morality  and  good  faith  require  that  the  vendor  should 
disclose  to  the  vendee  every  circumstance  which  may  induce  the 
latter  to  change  his  mind  as  to  the  contract.  Therefore,  where  a 
trustee  sold  at  vendue  a  fee  shiii^le  in  the  trust  land,  and,  before  tho 
execution  of  the  contract,  the  trustee  and  cestyi  que  trust  discov- 
ered that  the  trust  deed  created  only  a  life  estate;  held  tliat  the 
concealment  of  this  discovery  was  frandulent,  and  vacated  the 
contract,  although  the  trust  deed  was  publicly  read,  and  the 
trustee  only  undertook  to  convey  the  title  he  had,  and  although 
the  cestui  que  trust  refused  to  guarantee  the  title  of  his  trustee. 
Alston  Y.  3Iaxwdl,  1  Dev.  Eq.,  18. 

2.  It  seems  that  fraud  practised  by  cestui  que  trust  will  avoid  a 
sale  honestly  made  by  a  trustee.      Cheshire  v.  Booe,  1  Dev.  Eq.,  22. 

3.  The  eniployment  by  the  vendor  of  by-bidders,  to  enhance  the 
price  at  an  auction  sale,  is  a  fraud  for  which  equity  will  set  aside 
the  contract,  on  a  bill  filed  by  a  purchaser  at  such  sale.  More- 
head  v.  Hunt,  1  Dev.  Eq.,  35. 

4.  A  misrepresentation  by  the  vendor  of  a  fact,  which  ma- 
terially afl^ects  the  value  of  the  property  sold  and  of  which  the 
vendee  is  ignorant,  avoids  the  sale:      Woods  v  Iloll,!  Dev.  Eq., 

41L 

5.  The  employment  of  a  puffer  at  an  auction  sale  is  a  fraud 
upon  the  bidders,  and  a  court  of  equity  will  direct  a  bond,  given 
by  a  bidder  for  property  bought  under  such   circumstances,  to 


be  delivered  up. 


.  Ol'u. 


FRAUD-^1.  189 

B.  No  one  can,  in  equity,  be  permitted  to  set  tip  a  benefit  de- 
rived throug'h  the  fraud  of  another,  although  he  may  not  have 
had  a  personal  agency  in  the  imposition.  Goode  v.  Hawkins,  2 
Dev.  Eq.,  393. 

7.  Although  the  secret  employment  of  a  by-bidder,  at  an  auc- 
tion sale,  rnay  be  a  fraud  upon  the  vendee,  yet  the  latter  must 
aver  in  his  bill  and  show  that  he  abandoned  his  purchase  as  soon 
as  he  discovered  such  fraud.  McDoncild  v.  Simms,  6  I  red.  Eq., 
278. 

8.  Where  the  real  owners  were  present  at  a  sale  of  slaves,  sold 
as  the  property  of  another,  but  were  ignorant  of  their  title,  they 
could  not  be  chargeable  with  fraud  in  not  forbidding  the  sale, 
and  could  not  be  enjoined  from  asserting  at  law  their  title,  of 
which  they  were  subsequently  informed.  TiUjhnan  v.  West,  8 
Ired.  Eq.,  183. 

9.  Fraud  cannot  exist,  as  a  matter  of  fact,  where  the  intent  to 
deceive  does  not  exist,  for  it  is  emphatically  the  action  of  the 
mind,  which  gives  it  existence.     Ibid. 

10.  Where  the  seller  of  a  slave  has  been  informed  that  the 
slave  has  been  unsound,  he  is  not  bound  to  disclose  it  to  the  pur- 
chaser, if  he  believe  that  the  unsoundness  does  not  still  exist. 
Moral  turpitude  is  necessary  to  constitute  the  fraud.  McEntire 
V.  McEntire,  8  Ired.  Eq.,  297.  _ 

11.  In  sales  at  public  auction,  there  must  be  good  faith  on 
both  sides ;  and  as  soon  as  the  purchaser  finds  out  that  there  has 
been  by-bidding,  he  must  make  his  election  to  rescind  or  abide 
by  the  contract.  As  where  at  a  sale  by  auction  of  land  (sold  as 
containing  a  gold  mine,)  a  by-bidder  was  secretly  employed  by 
the  vendors  to  ran  up  the  land,  and  the  purchasers  did  not  bring 
their  bill  for  a  rescission  of  the  contract  for  twelve  months  or 
more  after  they  had  knowledge  ot  that  fact,  and  in  the  mean 
time,  or  a  portion  thereof,  continued  to  work  and  explore  the 
land,  it  was  held  that  this  was  too  long  a  delay  in  notifying  the 
vendor-  of  their  wish  to  annul  the  contract.  MeDoivell  v.  Simms, 
Busb.  Eq.,  130. 

12.  Where  A,  having  an  unregistered  deed  for  one-half  of  a 
tract  of  land,  stood  by  and  saw  the  whole  tract  sold  by  a  trus- 
tee as  the  land  of  another  person,  when  B  purchased  and  paid 
for  it  under  the  impression  that  he  was  getting  a  good  title  to 
the  whole,  which  impression  was  well  known  to  A,  but  he  did 
not  disclose  his  title,  it  uxis  IieJd  that  such  concealment  was  a 
fraud  upon  B,  on  account  of  Avhich  the  court  of  equity  would 
compel  A  to  convey  his  title  to  B,  upon  being  repaid  the  amount 
he  had  given  lor  it.     Sanderson  v.  Ba.Uance,  2  Jones  Eq.,  322. 

13.  It  is  too  late  for  a  pin-chaser  to  complain  of  a  fraud  in  the 
quality  of  the  thing  sold,  and  seek  for  a  recission  of  the  contract 
after  he  has  used  it  fw  two  years,  has  tested  its  qualities,  has 
.assigned  his  interest  in  it,  and  the  thing  itself  has  so  deteriora-- 
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ted  in  value,  that  it  cannot  be  restored  m  the  same  ph'ght  and 
condition  as  when  it  was  received  by  him.  Pettijohn  v.  JVilUams, 
2  Jones  Eq.,  356. 

14.  One  who  knowingly  stands  by  and  permits  another  to  pur- 
chase property,  and,  a  fortiori,  one  who  misleads  and  thereby 
induces  another  to  purchase,  shall  not  be  allowed  to  set  up  an 
opposing  equity,  nor  take  advantage  of  the  legal  title  by  which 
it  is  supported.     BJachicood  v.  Jones,  4  Jones  Eq.,  54. 

See  (Contract — Of  executory  contracts,  83-84.) 

a.       CONVEYANCES  OBTAINED  BY  FRAUD,   SURPRISE  OR  UNDUE  INFLUENCE. 

1.  A  donee,  claiming  under  a  voluntary  conveyance  from  one 
who  obtained  his  title  by  fraud  and  surprise,,  will  be  affected  by 
the  same  equity  which  may  be  enforced  against  the  donor.  Buf- 
falow  V.  Biiffalow,  2  Dev.  and  Bat.  Eq.,  241. 

2.  It  is  a  mark  of  fraud,  that  the  assignee  in  a  grossly  unequal 
agreement,  made  between  j)ersons  standing  in  a  confidential  re- 
lation to  each  other,  alone  gave  directions  to  the  counsel  who 
drew  the  instruments,  and  that  the  as.-^ignor  had  no  opportunity 
of  consulting  or  advising  with  the  counsel.     Ihid. 

3.  The  validity  of  an  agreement  does  not,  in  ordinary  cases, 
depend  on  each  or  either  of  the  parties  having  an  attorney,  nor 
is  the  intervention  of  any  third  party  ordinarily  requisite.  But, 
in  a  suspicious  agreement  between  a  shrewd  man  on  the  one 
hand,  and  a  very  weak  one  on  the  other,  the  counsel  who  is 
called  upon  to  draw  the  instruments  ought  to  have  an  opportu- 
nity to  see  the  weak  man,  receive  his  directions,  or,  at  least,  un- 
derstand his  situation  and  views,  and  provide  properly  against 
advantage  being  taken  of  him,  and  for  the  permanent  security 
of  his  rights  under  the  agreement.     Ihid. 

4.  The  principle  upon  which  courts  of  equity  interfere,  in 
cases  of  unequal  agreements  between  attorney  and  client,  extends 
equally  to  agreements  between  a  party  to  a  suit  before  a  single 
magistrate,  before  whom  attorneys  do  not  appear,  and  his  friend 
and  confidential  adviser  in  such  suit.  Hence,  an  absolute  con- 
veyance of  all  his  property,  worth  at  least  $1,000,  upon  the  con- 
sideration of  supporting  him  during  his  life,  obtained  by  a 
nephew  from  his  uncle,  a  weak  and  very  infirm  old  man ,  upwards 
of  sixty  years  of  age,  while  the  nephew  was  acting  as  the  pre- 
tended friend,  adviser,  and  agent  of  the  uncle,  in  a  suit  brought 
by  warrant  before  a  single  magistrate,  to  recover  from  him  the 
penalty  for  trnding  with  slaves,  about  which  the  uncle  was  un- 
der much  anxiety  and  alarm>  and  obtained  too  without  the  old 
man's  having  an  opportunity  to  consult  his  friends  or  advise 
with  counsel,  will  be  set  aside,  and  a  re-conveyance  decreed  up- 
on the  payment  to  the  nephew  of  what  had  been  advanced  by 
him.     Ihid. 
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5.  An  agreement  entered  into  with  a  weak  old  man,  by  which 
he  makes  an  al)solute  assignment  of  his  whole  estate,  upon  the 
consideration  of"  tlie  assignee's  personal  covenant  to  maintain 
him  for  life  '^iit  of  the  profits  of  the  estate,  is,  of  itself,  without 
reference  to  any  confidential  relation  between  the  parties,  or  to 
any  state  of  anxiety  and  alarm  in  whicb  the  assignor  maybe, 
liable  to  much  animadversion,  and,  without  explanation,  imports 
undue  advantage.     Ibid. 

6.  An  agreement  between  one  entitled  absolutely  to  one-half 
of  certain  chargeable  slaves,  a  woman  and  children,  and  for  life 
as  to  the  other  half^  and  the  remainderman,  that  upon  the  lat- 
ter's  assenting  to  the  sale  ot  the  slaves  by  the  former,  he  should 
have  one-half  of  the  purchase  money,  is  not  inequitable,  and  will 
not  be  set  aside.      Waf.snn  v.  Oghiirn,  2  Dev.  and  Bat.  Eq.,  3-')3. 

7.  Where  the  plaintiti"  does»not  prove  to  the  satisfaction  of  the 
court,  that  his  contract  has  been  obtained  from  him  by  mistake, 
or  by  im)3osition,  misrepresentation,  fi'aud  or  surprise  on  the  part 
of  the  defendant,  tlie  court  ca^Jinot  relieve  him,  although  they 
may  believe  he  has  been  hardly  dealt  with.  Gwiter  v.  Thomas,  1 
Ired.  Eq.,  199. 

8.  That  the  plaintiif  entered  into  his  agreement  to  avoid  a 
controversy  at  law,  that  he  was  ignorant  of  the  law,  and  was 
alarmed  by  the  defendant  issuing  against  him  a  writ  of  ne  exeat, 
when  it  does  not  appear  that  the  defendant  sued  out  that  process 
with  an  improper  oly'ect,  constitute  no  ground  for  relieving  him 
from  a  contract  voluntarily  and  deliberately  entered  into.    Ibid. 

9.  Instruments  deliberately  executed,  professing  to  contain 
the  agreement  of  parties,  may  be  rectified  in  equity  for  fraud  or 
mistake,  but  it  must  be  upon  clear  proof.  Harrison  v.  Hotcard, 
1  Ired.  Eq.,  407. 

10.  Where  a  guardian  pin'chases  land  of  his  ward  soon  after 
he  comes  of  age,  at  a  grossly  inadequate  price,  the  guardian 
having  sought  the  purchase  and  taken  advantage  of  the  impru- 
dence and  thoughtlessness  of  the  young  man,  the  contract  will 
be  rescinded  in  a  court  of  equity,  upon  a  bill  filed  for  that  pur- 
pose against  the  guardian.      Williams  v.  Poivell,  1  Ired.  Eq.,  460. 

11.  Between  persons  standing  in  that  relation  to  each  other, 
only  fair  and  equal  bargains  ought  to  be  supported.     Ibid. 

12.  Unequal  (-ontracts  between  a  guardian  and  his  late  ward, 
just  become  oi'rge,  are  set  aside  upon  a  ground  of  public  utility, 
and  to  prevenffr  jud,  not  merely  to  redress  it.     lUd. 

13.  A  court  will  not  annul  dispositions  of  property,  because 
they  are  improvident,  or  such  as  a  wise  man  would  not  have 
made,  or  a  man  of  nice  honor  hav^e  consented  to  receive;  but  all 
the  contracts  of  an  individual,  even  his  gratuitous  acts,  if  form- 
ally executed,  and  no  power  of  revocation  reserved,  are  binding, 
unless  they  can  be  avoided  because  of  surprise  or  mistake,  want 
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of  freedom,  undue  influence,  the  suggestion  of  a  falsehood  or  the 
suppression  of  truth.      Green  v.  Thompson,  2  Ired.  Eq.,  365. 

14.  \¥eakuesR  of  mind  alone,  without  fraud,  is  nos,  a  sufficient 
ground  on  which  to  invalidate  an  instrument;  nor  will  old  age 
alone,  without  fraud,  have  that  eifect.  But  excessive  old  age, 
combined  with  weakness  of  mind,  may  constitute  a  ground  for 
Betting  aside  a  conveyance.     Smith  v.  Beathj,  t  Ired.  Eq.,  456. 

15.  A  vendee,  who  knows  that  there  is  a  gold  mine  on  land 
for  which  he  is  coniracting,  is  not  compelled  to  diclose  the  fact 
to  the  vendor.  But  if  he  be  interrogated  as  to  his  knowledge  of 
a  mine,  and  denies  the  knowledge  of  which  he  is  possessed,  the 
denial  will  make  the  transaction  fraudulent.     U)id. 

16.  A  sale  of  a  remainder  in  a  male  slave  of  middle  age,  ex- 
pectant upon  a  life  estate,  will  be  viewed  with  suspicion  in  a 
court  of  equity,  and  relieved  agaiirst,  it  advantage  be  taken  of 
the  vendor's  necessities  by  buying  at  a  great  undervalue.  But 
such  a  sale  will  not  be  disturbed,  if  a  full  and  fair  price  appears 
io  have  been  given.      FranUhi.  v.  Bi.bcrls,  2  Ired.  Eq.,  &60. 

17.  If  a  person,  while  in  a  state  of  intoxication,  is .  imposed 
upon  and  induced  to  enter  into  a  disadvantageous  agreement, 
yet  if,  after  he  becomes  sober,  he  ratifies  such  agreement  by  giv- 
ing a  bond  or  deed  in  pursuance  thereof,  the  court  will  not  in- 
terfere to  relieve  him.     Moore  v.  lit'ed,  2  Ired  Eq.,  580. 

18.  Mere  folly  in  making  an  agreement,  without  fraud,  is  no 
ground  for  relief  m  equity.     Ibid. 

19.  Where  a  person,  who  has  been  induced  by  fraud  or  imposition 
to  purchase  property,  afterwards  parts  with  the  property,  so  that 
he  cannot  put  the  vendor  in  statu  quo,  the  court  will  not  re- 
scind the  contract,  except  in  some  cases  where  the  party  was 
continuing  under  the  same  pressure  of  distress,  at  the  time  of 
parting  with  the  property,  as  operated  upon  him  at  the  origin  of  , 
the  transaction.     It,id. 

20.  A  deed  made  by  one  who  was  in  a  weak  state  of  mind,  of 
all  his  property  to  his  brother,  in  whom  he  had  entire  confi- 
dence, and  who  had  great  influence  over  him,  and  where  a  fair 
consideration  is  not  clearly  showm,  will  not  be  supported.  3Ic- 
Crmv  V.  Davis,  2  Ired.  Eq.,  618. 

21.  A  father,  having  a  number  of  children,  by  deed  conveys 
more  than  half  of  his  estate  to  his  son  A.  Afterwards,  the  fa- 
ther makes,  by  deed  of  settlement,  an  equal  division  of  all  his 
estate,  including  what  had  been  conveyed  to  A,  among  all  his 
children,  at  the  execution  of  which  A,  whose  deed  w^as  not 
known  to  the  other  children,  is  present,  and  assents  thereto,  as 
well  as  to  the  actual  division  subsequently  made  by  trustees  ap- 
pointed by  the  deed- of  settlement  for  that  purpose.  Held,  that 
A  could  not,  in  equity,  set  up  his  prior  deed  in  opposition  to  the 
settlement  so  made  by  his  assent.  Especially  could  he  not  do 
.so,  when,  at  the  time  of  such  settlement,  he  purposely  concealed 
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the  existence  of  the  prior  deed  to  himself     S.ysscr  v.  Jones,  Z 
Ired.  Eq.,  19. 

22.  Interest,  gained  hy  one  person  Irf  the  frand  of  another, 
cannot  be  held  bv  him ;  otherwise  fraud  would  always  place  it- 
self bevond  the  reach  of  the  court.  Harris  -y.  Bdaniar,  3  Ired. 
Eq.,  2U>. 

23.  An  instrument  obtained  by  fraud  or  imposition  on  the 
part  of  the  father,  in  behalt  of  his  infant  children,  must  be  set 
aside  in  equity.     Ihid. 

24.  When  a  bill  is  filed  by  a  father  as  the  next  friend  ot  his 
children,  still  infants,  to  carry  such  an  instrument  into  elfect,  the 
court  will  dismiss  the  bill  at  his  own  costs.     ////(/. 

25.  A  party  to  a  contract,  as  where  one  partner  purchases  the 
interest  of  his  co-partner,  cannot  have  relief  in  equity,  upon  the 
ground  of  a  false  representation  by  the  vendor,  when  he  had  an 
opportunity  ot  knowing  the  truth  ov  falsehood  of  the  represen- 
tation complained  of.     Croivder  v.  Langdcn,  3  Ired.  Eq.,  476. 

26.  Where  a  contract  is  shown  t-o  be  grossly  against  con- 
Rcience,  or  grossly  unreasonable,  as  tliat  the  price  given  bore  no 
proportion  to  the  real  value  of  the  property  conveyed,  this  may, 
with  o>ther  circmnstances,  authorize  the  interference  of  a  court 
of  equity.  But  where  these  circumstances  are  not  proved,  and 
no  complaint  is  made  by  the  party,  now  alleging  that  he  was 
circumvented,  for  more  than  twenty  years  after  the  contract  was 
entered  into,  the  court  will  not  interfere  to  set  aside  the  con- 
ti-act.     BnrnHt  v.  Spratt,  A  Ired.  Eq.,  171. 

27.  Generally,  ^vhen  a  person  -makes  a  deed  who  is  able  to 
read  it,  the  presumption  is.  that  he  did  read  it;  and  if  he  did 
not,  it  is  an  instance  of  such  consummate  folly  to  act  in  so  blind 
a  confidence  in  a  bargain  where  each  party  is  supposed  to  take 
care  of  himself,  that  it  would  be  dangerous  to  relieve,  upon  the 
mere  gi'ound  of  a  party's  negligence  to  inform  himself,  as  he  so 
easily  might,  of  what  he  was  doing.  Therefore,  commonly,  the 
court  ought  not  to  act  on  the  mere  ignorance  of  the  contents  of 
the  deed;  but  there  should  be  evidence  of  a  contrivance  in  the 
opposite  party  to  have  the  instrument  drawn  wrong,  and  to 
keep  the  maker  in  the  dark.    Michael  v.  Miclioeh  4  Ired.  Eq.,  349. 

28.  If  a  guardian,  agent  or  other  person,  standing  in  a  confi- 
dential relation,  avail  himself  of  information  which  his  situa- 
tion puts  him  in  possession  of,  or  of  the  influence  which  is  tho 
natural  consequence  of  habitual  confidence  or  authority,  to  give 
an  undue  advantage  by  getting  obligations  or  conveyances, 
without  adequate  consideration,  a  court  of  equity  views  them 
with  suspicion,  and  will  not  permit  them  to  stand,  except  as 
securities  for  what  may  have  been  done  or  paid  under  them. 
Ibid. 

29.  But  the  rule  does  not  apply,  where  a  person  claiming  an 
equitable  interest  in  property,  by  an  assignment  from  the  father 
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ot  certain  infants,  brings  a  suit  in  the  name  of  those  ibfants^ 
styling-  himself  their  next  friend,  he  not  being  their  guardian 
nor  appointed  an  agent  by  any  contract  or  agreement  with  them.. 
Ibid. 

30.  If  a  plaintiff  were  not  a  lunatic,  yet  equity  will  grant  him 
relief,  it  his  mind  was  so  weak  that  he  was  unable  to  guard 
himself  against  imposition,  or  to  resist  importunity,  or  the  use 
of  undue  influence,  if  he  have  been  imposed  upon  by  either  of 
these  means.  But  mere  weakness  will  not  be  sufiicient.  Hippy 
V.  Ganf,  4  Ired.,  Eq.,  443. 

31.  Where  there  is  a  legal  capacity,  there  cannot  be  an  equit- 
able incapacity,  apart  from  fraud.     Ibid. 

32.  If,  when  a  man  is  so  drunk  as  to  render  him  an  easy  prey 
to  the  fraudulent  designs  of  another,  an  unfair  advantage  is  ta- 
ken of  his  situation  to  procure  from  him  an  urn-easonable  bar-- 
gain,  a  court  of  equity  wiU  interfere  and  rescind  the  contract, 
not  on  the  ground  of  drunkenness,  but  ot  the  fraud.  Calloway 
V.   Witherspoon,  5  Ired.  Eq.,  128. 

33.  Proof  of  partial  imbecility,  combined  Avith  undue  influ- 
ence, will,  in  equity,  invalidate  a  deed  as  well  as  a  will.  Amis 
V.  Satter field,  5  Ired.  Eq.,  173. 

34.  Though  fraud,  circumvention  or  undue  inliuence,  will 
avoid  the  execution  of  a  deed,  yet  fair  argument  and  persuasion 
may  be  used  without  having  that  eftect.  Taijlor  v.  Taylor,  G 
Ired,  Eq.,  26. 

35.  Neither  weakness  of  mind  nor  old  age  is  of  itself  a  suffi- 
cient ground  to  invalidate  an  instrument.  To  have  that  effect, 
there  must  be  some  fraud  in  the  transaction,  either  expressly 
proved  or  to  be  inferred  from  the  circumstances.  Snttles  v.  Hay, 
G  Ired.  Eq.,  124. 

3{).  The  plaintiff  was  a  poor  ignorant  old  man  who  had  never 
had  a  law-suit  in  his  lifetime.  He  was  arrested  on  a  groundless 
charge  of  conspiracy,  at  a  late  hour  of  the  night,  and  having  his 
fears  excited  by  the  falsehood  and  artifice  of  the  defendant's 
agent,,  for  the  purpose  of  obtaining  his  release  executed  a  note 
for  a  certain  sum;  and  it  ivas  held  that  the  note  was  obtained 
by  fraud  and  duress,  and  he  was  entitled  in  equity  to  have  it 
cancelled.     3Ieado2as  v.  Smith,  li  Ired.  Eq.,  7. 

37.  It  is  as  much  against  conscience  to  attempt  to  avail  one's 
self  of  the  iniquity  of  an  agent,  after  it  is  kn(nvn,  as  it  there, 
had  been  preconcert.     Ibid. 

38.  Equity  never  gives  relief  upon  an  executed  conti'act,  ex- 
cept on  the  ground  of  fraud,  accident  ov  mistake.  Hence,  Avhere 
a  feme  plaintiff  had  conveyed  her  estate  in  dower  tO'  the  defen- 
dant, and  he  had  covenanted  in  consideration  thereof  to  sup- 
port her;  it' was  held,  that,  if  he  failed  to  do  so,  she  could  not  set 
aside  the  whole  contract,  but  must  resort  to  her  remedy  at  law 
for  damages.     Murray  v.  A'm(/,  7  Ired.  Eq.,  Vd. 
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39.  Where  a  deed  is  assailed  on  the  ground  of  fraud,  and  the 
allegation  is  not  proved,  plaiutiiFs  are  not  in  general  allowed  to 
fall  back  upon  any  secondary  equity;  and  they  are  never  allow- 
ed to  do  so,  unless  such  secondary  equity  is  distinctly  set  out  in 
the  bill,  and  rehed  on  as  an  alternative,  so  as  to  give  to  the  de- 
fendant lull  notice,  and  an  opportunity  to  meet  the  bill  in  both 
its  aspects.     McCraw  v.  Gicin,  7  Ired.  Eq.,  55.. 

40.  iMere  inadequacy  of  price  is  no  ground  for  setting  aside  a 
contract,  unless  it  be  such  as  amounts  to  apparent  fraud,  or  the 
situation  of  the  parties  be  so  unequal  as  to  give  one  of  them  an 
opportunity  of  making  his  own  terms.  In  such  a  case,  equity 
would  not '  lend  its  aid  to  execute  the  contract,  but  leave  the 
party  seeking"  it  to  his  remedy  at  law.  Potter  v.  Everitf,  7  Ired. 
Eq.,  152. 

41.  Where- a  deed  is  attacked  on  the  ground  of  fraud,  it  is 
competent  to  show,  in  addition  to  tlie  consideration  expressed, 
the  motives  of  the  grantor  in  making  the  deed;  such,  for  in- 
stance, as  the  relationship  of  the  parties,  or  the  great  degree  of 
affection  in  the  grantor  for  the  grantee.     1  bhl. 

42.  In  all  transactions  between  persons  standing  in  the  rela- 
tion of  trustee  and  cestui  que  truit,  from  which  the  former  de- 
rives a  benefit,  courts  of  equity  to  sustain  them,  require  that 
they  should  be  entered  into  by  the  latter,  with  a  fair,  serious  and 
well  informed  consideration.  Therefore,  where  an  administra- 
tor,, who  was  prosecuting  a  suit  in  the  name  of  the  intestate,  pre- 
vailed upon  one  of  the  next  of  kin,  an  aged  lady  living  in  his 
own  family,  under  the  pretence  that  she  was  running  great  risk 
by  the  suit,  to  release  him  all  her  interest  in  the  intestate's  estate, 
it  iva.s  Jield  that  he  should  not  be  permitted  to  avail  himself  of 
it.     Baxter  v.' Custiu,  Bush.  Eq.,  2i)2. 

43.  Where  a  guardian  to  certain  infants,  who  had  property  in- 
dependent of  their  father,  who  was  insolvent,  permitted  the  chil- 
dren to  remain  wath  their  father  for  several  years,  and  allowed 
him  to  have  the  profits  of  their  estate  for  keeping  them,  but  at 
length  called  upon  the  father  for  a  bond  with  security  for  the 
ensuing  year,  but  told  the  person  who  signed  the  bond  as  sure- 
ty that  he  could  not  lose,  for  that  the  bond  should  be  discharged 
by  what  the  father  was  to  have  for  keeping  the  children,  and  the 
children  during  that  year  were  kept  and  supported  by  their 
father,  it  ivas  held  that  the  guardian  should  be  compelled  to 
credit  the  bond  with  the  price  of  the  children's  board  and  main- 
tenance for  that  year.     Brinwn  v.  Sande^^s,  1  Jones  Eq.,  210. 

44.  Wbere  the  admitted  facts  of  a  case  were  of  an  extraordina- 
ry character,  and  showed  that  the  plaintiff,  who  was  an  intem> 
perate  man,  with  his  faculties  much  impaired  by  drunkenness, 
was  the  victim  of  a  gross  imposition  in  the  purchase  of  a  stock 
of  goods,  the  court  of  equity  will  afford  him  relief,  although  it 
does  not  fully  appear  that  at  the  time  he  made  the  purchase,  hy 
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was  so  drunk  as  not  to  be  able  to  transact  ordinary  businesa. 
Freeman  v.  Dwiggins,  2  Jones  Eq.,  162. 

i-  _  45.  Where  a  yonn,^  man  just  become  of  ag-e  Avas  staying-  at  the 
time  with  his  nncle-in-law,  who  had  great'  influence  over  him, 
and  was  induced  by  the  misrepresentations  of  such  unclcin-law 
as  .to  the  justice  of  a  decree  of  the  supreme  court  theretofore  ren- 
dered between  him,  his  uncle  and  other  parties,  to  execute  a 
bond  to  his  uncle  for  the  purpose  of  correcting  the  alleged  in- 
justice of  the  decree,  it  icas  held  that  the  bond  was  to  be  regar- 
ded as  having  been  obtained  by  fraud,  and  was  to  be  relieved 
against,  though  no  actual  fraud  was  intended.  Graliaw.  v.  Lit- 
tle, o  Jones  Eq.,  152. 

4().  Where  a  party  to  a  suit  in  court  falsely  represented  to  an- 
other party ,_  who  was  an  igiiorant  female  living  out  of  the  State, 
that  a  certain  question  had  been  decided  against  her,  and  thus 
obtained  from  her  a  deed  by  which  she  assigned  him  her  inter- 
est^ worth  $1,200  for  %m,  it  7oas  held  that  a  court  of  equity  would 
relieve  her  upon  her  repaying  the  $(50  with  the  interest  "'accrued 
thereon.     Sleiuart  v.  Hubbard,  3  Jones  Eq.,  186. 

47.  Where  an  ignorant  old  man  was  induced  to  execute  a  deed 
surrendering  to  his  chddren  a  large  tund  to  which  he  was  enti- 
tled, by  being  told  by  them  of  the  opinion  of  a  lawyer  whom 
they  had  onployed,  and  in  whom  he  had  great  confidence, 
which  opinion  was  that  he  had  no  right  to  the  fund,  and  also  by 
the  false  representation  of  one  of  the  children  as  to  Avhat  they 
had  agreed  to  give  him,  and  as  to  the  purpose  for  ivhich  the 
deed  was  to  be  used,  it  was  held  that  the  conveyance  was  fraud- 
ulent, and  it  was  against  conscience  for  the  children  to  set  up  a 
claim  under  it.     Poicell  v.  Cohh,  3  Jones  Eq.,  456. 

48.  Where  persons  are  in  pari  delicto  m  the  commission  of  an 
illegal  act,  and  one  of  them  gets  an  advantage  of  the  other, 
equity  will  not  interfere  to  relieve:  but  where  they  are  not 
equally  in  fault,  as  where  one  is  old,  ignorant,  dependent  upon, 
and  unduly  influenced  by,  the  other,  equity  will  relieve  the  per- 
son thus  imposed  upon,  though  he  was  in  some,  though  not  an 
equal,  degree  a  pnrticeps  in  the  illegal  transaction.  Finckston  v. 
Brown,  3  Jones  Eq.,  494. 

49.  Dealings  as  to  property,  between  persons  standing  towards 
each  other  in  the  confldentiai  relations  of  life,  are  looked  upon 
with  suspicion ;  and  from  general  policy,  a  voluntary  donation 
from  the  dependent  party  to  one  upon  whom  he  depends,  will 
be  set  aside,  unless  the  utmost  fairness  is  shown  by  the  donee. 
But  where  undue  circumvention  or  fraud  are  relied  on  to  set 
aside  a  deed,  apart  from  the  existence  of  these  relations,  proof 
of  these  facts  must  be  made  as  in  ordinary  cases.  Deaton  v. 
3Iunroe,  4  Jones  Eq.,  39. 

50.  It  is  not  fraud  in  a  child  to  obtain  a  deed  or  other  instru- 
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ment  from  his  pirent  by  fair  argument  and  persuasion.    GUreath 
V.  Gilrcfif'i,  4  Jones  Eq.,  142. 

51.  Where  the  obhgee  in  a  bond  proctired  a  young-  man,  inex- 
perienced in  business,  to  sign  a  bond  as  co-ol)Hg-or  with  another 
person  who  had  signed,  by  asking  him  to  sign  it  as  a  witness, 
and  then,  when  he  was  about  to  sign,  pointing  to  the  phice  un- 
der the  name  of  the  obligor  as  the  projier  pUxce  for  his  attesta- 
tion, it  icas  held  that  as  to  him  the  bond  was  frandnlent  and  void. 
Bo7/d  V.  Ki)ig,  4  Jones  Eq.,.  152. 

52.  Where  a  person  standing  in  a  confidential  relation  to  an- 
other u.ses  the  influence  and  advantages  of  his  position,  to  make 
an  unequal  contract  with,  his  dependent  or  inferior,  a  court  of 
equity  will  relieve  against  it.  Mullins  v.  3JcCaridless,  4  Jonea 
Eq.,  425. 

53.  It  is  an  established  doctrine,  founded  on  a  great  principle 
of  public  policy,  that  a  conveyance  obtained  without  any  proof 
of  fraud,  by  one  whose  position  gave  him  power  and  influence 
over  the  donor  or  grantor,  shall  not  stand  at  all,  if  without  con- 
sideration, and.  shall  stand  as  a  security  only  for  the  sum  ad- 
vanced, if  upon,  a  partial  or  inadequate  consideration.  Fidrill'v. 
FtitriU,  5  Jt)nes  Eq.,  61. 

54.  Where  a  ^on  living,  with  his  mother,  who  was  very  old 
and  of  feeble  intellect,  and  having  the  entire  control  and  man- 
agement of  her  and  her  affairs-,  used  a  bond  which  he  had  ob- 
t<iined  from  her  without  consideration,  as  the  means  of  a-ettms: 
from  her  a  conveyance  tor  a  slave,  it  luas  held  that  the  deed  Avas 
void,  and;  that  slie  had  a  right  to  have  it  surrendered  tobe  can- 
celled.     Oldham  V.  Oldham,  5  Jones  Eq.,  89.. 

55.  Where  the  confidential  agent  and  general  manager  of  an 
aged  woman  took  from  her  a  bond  to  secure  an  alleged  indebt- 
edness to  him,  without  rendering  to  her  a  full  acconnt  of  her 
business,  and  without  giving  her  an  opportunity  deliberately  to 
examine  into  his  dealings;  it  ivas  heldthixt  the  bond  should  stand 
only  as  a  security  for  what  might  be  fbund  to  be  due  to  him 
upon  taking  an  account  in  the  court  of  equity.  Franklin  v. 
Ridenhour,.b  Jones,  Eq..  420. 

56.  Gross  inadequacy  of  price  is  not  sufficient  in  itself  to  set 
aside  a  deed,  but  it  is  a  strong  circumstance,  tenchng  with  oth- 
ers to*  make  out  a  case  of  fraud  or  imposition.  Carmaa  v.  Page, 
6  Jones,  Eq.,  37. 

57.  Where  dealings  between  a  fatiier-in-law  and  his  son-in- 
law%  wherein  the  latter  had  been  the  former's  agent,  were  closed 
in  a  hurried  manner,  and  a  note  was  given  by  the  father-in-law 
to  his  son-in-law  at  the  importunate  solicitation  of  the  latter  on 
calculations  made  by  him,  and  tlie  answer  to  specific  allegations 
of  error  being  evasive,  it  ivas  held'\\vAt  a  judgment  obtained  at 
law  on  the  note  should  stantl  oidy  as  a  security  for  what  might 
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be  founrl,  upon  faking  an  account,  to  be  due.     Halley  v.  Boun- 
tree,  6  Jones,  Eq.,  107. 

58.  Where  one  having  considerable  influence  over  an  old  man, 
feeble  in  body  and  mind  from  a  long-  course  of  intemperance, 
procured  from  the  latter  a  deed  tor  his  land  when,  he  was  with- 
out counsel  and  in  no  condition  to  understand  it,  and  in  it  was 
recited  a  large  debt  which  had  no  existence,  and  about  which 
the  grantee  answered  vaguely  and  evasively,  it  teas  held  that 
although  no  confidential  relation  was  proved  then  t<3  have  ex- 
isted between  the  parties,  jei  that  such  deed,  on  the  score  of 
fraud  and  imposition,  should  be  held  only  as  a  security  for  the 
sums  actually  due  from  the  grantor  to  the  grantee.  Futrill  v. 
Futrill,  G  Jones,  Eq.,  337. 

59.  P^quity  will  annul  a  contract  for  the  purchase  of  land,  by 
a  man  whose  mental  faculties  were  greatl}^  iuipaired,  at  a  price 
double  its  value,  obtained  from  him  when  he  was  deprived  of 
the  counsel  of  his  friends  by  the  fraudulent  practice  of  the  ven- 
dor.     Garroio  v.  B)vwn,  1  Winst.  Eq.,  4(>. 

60.  The  court  cannot  give  relief  on  tlie  ground  of  fraud,  un- 
less it  be  positively  and  distictly  alleged.  lUcLane  v.  Manning^ 
1  Winst.  Eq.,  60. 

See  (Grants,  2-3.) 

ni.       CONVEYANCES    FRAtTDULENT    AS    TO    CREDITORS. 

1.  A  conveyance  cannot  be  deemed  fraudulent  to  defeat  cred- 
itors, unless  it  be  proved  there  was  a  creditor  to  bo  defrauded. 
Smith  V.  B)wen,  2  Hay.,  296,  (483.)  S.  P.,  Brady  v.  Ellison,  2 
Hay.,  348,  (533.) 

2.  Where  a  debtor  made  an  absolute  conveyance,  for  the  pur- 
pose of  defeating  a  creditor,  upon  an  agreement  with  the  bar- 
gainee that  he  should  re-conve}^  the  property  to  tlie  debtor, 
equity  will  not  enforce  the  agreement,  though  the  creditor  may 
not  have  been  actually  defeated.  Vick  v.  Flowers,  1  Murph., 
321.     S.  P.,  Jackson  v.  Marshall,  1  Murph.,  323. 

3.  No  person  is  entitled  to  the  aid  of  a  court  of  equity  to  en- 
force a  contract  entered  into  with  a  fraudulent  intention,  or  for 
a  fraudulent  purpose,  or  which  is  stamped  with  moral  turpitude. 
Ibid. 

4.  A  fraudulent  conveyance  is  binding  iipon  the  party  who 
makes  it.     Ibid. 

5.  In  applying  the  maxim  that  "  he  who  does  iniquity  shall 
not  have  equity"  to  particular  cases,  it  is  not  necessary  that  it 
should  appear  that  the  iniquity  was  done  to  the  person  against 
whom  relief  is  sought,  although  it  must  appear  to  infect  the 
particular  transaction  out  of  which  an  equity  is  attempted  to  be 
set  up.     I  hid. 

6.  Inadequacy  of  consideration,  embarrassed  circumstances  in 


FRAUD— in.  199 

the  alienor,  his  remaining  in  possession  of  the  lands  after  the 
gale,  the  secrecy  of  the  transaction,  forra  a  combination  of  pre- 
suraptioDS  indicative  of  fraud.  Darden  v.  Skinner,  2  Car.  L.  R. 
279,  (259.) 

7.  A  judgment,  fraudulently  confessed  to  cover  the  property 
of  the  debtor,  shall  be  postponed  to  a  judgment  obtained  bona 
fide  alter  such  fraudulent  confession.  Iatoi/  v.  Dickenson^  4 
'Hawks,  223. 

8.  A  debtor,  npon  being  applied  to  by  a  Jmia  fide  creditor,  to 
secure  him  by  a  deed  of  trust  on  his  property,  refused  to  secure 
any  part  of  the  debt,  uidess  the  creditor  AVotild  transfer  one-half 
to  a  trustee  for  the  benefit  of  the  debtor's  wife  and  children; 
and  that  the  half  so  transferred  should  also  be  seciired  by  such 
deed.  The  creditor,  though  reluctantly,  consented;  tJie  transfer 
was  made,  and  a  deed  of  trust  executed  according  to  such  agree- 
ment. Held.,  that  thiS  was  tantamount  to  a  reservation  by  the 
debtor  himself,  of  so  much  of  his  property  for  the  use  of  his 
wife  and  children,  and  was  therefore  fraudulent  and  void  as 
against  other  creditors.     Kissam  v.  Edmomon,  1   Ired.  Eq.,  180. 

.  9.  Whether  the  trust  in  favor  of  the  creditor  for  the  one-half 
of  the  debt  retained  to  himself  is  not  also  void,  because  of  his 
being  a  party  to  such  arrangement,  qucere.     Ibid. 

10.  A  conveyance  after  marriage  by  a  debtor  to  his  wife  or 
children,  or  in  trust  for  them,  is  void  against  prior  creditors. 
Ibid. 

11.  A  creditor  may  out  of  a  debt  due  to  him,  or  any  property 
belonging  to  him,  give  a  bounty  to  the  family  of  his  debtor;  but 
it  must  be  a  voluntary  act,  rot  coerced  by  the  debtor,  nor  made 
the  price  of  any  favor  or  preference  by  the  debtor  towards  such 
creditor      Ibid. 

12.  A  creditor  cannot  in  equity  charge  third  persons  with 
fraudulently  holding  the  property  of  his  debtor,  until  he  has 
first  established  his  debt  by  a  judgment  at  law,  and  endeavored 
by  execution  to  satisfy  that  judgment.  Peoples  v.  Tatmn,  1 
Ired.  Eq.,  414. 

13.  A,  having  a  judgment  at  law,  issued  a  /.  fa.,  which  was 
'  teturned  levied  on  certain  property.  He  then  issued  several  sue- 

^cessive  venditioni  exponases,  which  were  returned  "  staj-ed  by  or- 
der of  the  plaintiff."  A  /.  fa.  was  then  issued  to  another  coun- 
ty, and  returned  ''  nothing  to  be  found."  Held,  that,  under  these 
circumstances,  A  was  not  entitled  to  the  aid  of  a  court  of  crpiity 
against  one  alleged  to  hold  fraudulently  the  property  of  the 
debtor,  because  it  did  not  appear  that  the  property  mentioned  in 
the  viTiditioni  exponas  would,  upon  a  sale,  prove  insufficient  to 
discharge  the  plaintiff's  demand.  Cann  dav  v.  Nutall,  2  Ired. 
Eq.,  265. 

14.  Where  a  bill  is  filed  by  an  administrator  for  the  purpose 
of  setting  aside  a  deed  executed  by  his  intestate,  on  the  ground 
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that  it  was  given  to  defraud  creditors,  he  is  estopped  from  show- 
ing that  it  was  fraudulent,  although  he  alleges  that  he  was  him- 
Belt  one  of  the  creditors  intended  to  be  defrauded.  Gvltroine  v. 
Causey,  3  Ired.  Iiq.,  24G 

15.  When  property  is  conveyed  by  a  deed  in  trust  to  satisfy 
certain  alleged  debts,  and.,  the  parties  stand  in  a  near  relation  to 
each  other,  as  father  and  son,  or  brothers,  and  the  deed  is  im- 
peached for  fraud,  it  is  incumbent  on  the  parties  to  offer  some- 
thing more  than  the  naked  bond  of  the  one  to  the  other,  as  evi- 
dence of  the  alleged  indebtedness,  especially  when  the  bond  is 
followed,  immediately  after  its  execution,  by  the  deed  in  trust. 
Haivkins  v.  Alston,  4  Ired.  Eq.,  137. 

16.  And  more  especially  will  the  court,  when  a  bill  is  filed  by 
a.  creditor  to  set  aside  .such  conveyance,  refuse  to  admit  the 
validity  of  the  bond  so  attempted  to  be  secured,  when  the  parties 
being  particularly  interrogated,  decline  or  refuse  to  set  forth, 
tally  and  sufficiently,  what  was  the  coiisideration  of  the  bond. 
I  hid 

17.  A  bond  may  be  voluntary,  and  such  an  one,  though  bind- 
ing between,  the  parties,  cannot  stand  before  other  debts  arising 
out  of  contracts  for  value.     Ibid. 

18.  Equity  will  not  interfere  with  the  operation  of  the  statute 
upon  a  deed  intended  to  defraud  creditors,  at  the  instance  of 
either  party  to  the  fraudulent  conveyance.  Ellington  v.  Carrie^ 
5  Ired.  Eq.,  21. 

Vd.  Where  a.  deed- of  gift  is  fraudulent  as  to  creditors,  and  the 
property  conveyed  by  it  is  sold  under  executions  at  the  instance 
of  creditors,  the  surplus  remaining  in  the  hands  of  the  officer, 
after  satisfying  the  executions,  belongs  to  the  donee.  Williams 
V.  Avenf,  5  Ired.  Eq.,  47. 

20.  A  purcliaser  lor  value  from  a  fi-audulent  grantee,  when 
there  is  actual  fraud,  gets  a  valid  title,  unless  he  had  notice  of 
an  existing  debt  unpaid,  or  of  a  debt  subsequently  contracted, 
before  he  makes  the  purchase.     Toole  v.  Bo.  den,  Glred.Eq.,  S94. 

21.  When  a  person  fraudulently  conveys  property  to  another, 
with  the  view  of  defeat ing  creditors,  equity  will  not  assist  him 
tOgjprocure  a  re-conveyance.     Jones  v.  Gorman,  7  Ired.  Eq.,  21.- 

-  22.  Where  a  party  obtained  goods,  under  an  assurance  that  he 
would  secure  the  payment  by  a  deed  of  trust  on  a  house  and  lot, 
conveyed  to  him  by  his  mother  in  law,  and  he  accordingly  exe- 
cutes such  a  deed,  but  on  the  day  of  sale  according  to  the  trust, 
the  mother-in-law  forbade  the  sale,  and  the  debtor  refused  to  have 
the  conveyance,  which  he  had  received  from  her  proved  and  re- 
corded, it  was  held  that  this  was  a  clear  case  of  fraud  on  the  cred- 
itor, for   which,   he  was  entitled  to  relief  in   equity.     Ayers  v. 

Wright,  8  Ired.  Eq.,  229. 

23.  If  a  parent,  at  the  time  of  making  a  deed  of  gift  to  a  child, 
retains  property  sufficient  to  pay  all  his  debts  then  existing,  the 
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gift  is  valid,  and  the  deed  cannot  be  impeached  for  fraud. 
Thachr  v.  Saunders,  Busb.  Eq.,  145.  (See  Rev.  Code,  ch.  50, 
sec.  3.) 

24.  Where  a  debtor  makes  a  conveyance  of  land  with  intent 
to  defeat  hi>s  creditors,  and  they  proceed  to  have  the  land  sold, 
treating  the  conveyance  as  void  under  the  statute  of  13  Eliz., 
chap.  5,  (see  Rev.  Code,  ch.  50,  sec.  1)  a  person  who  becomes  a 
purchaser  and  takes  the  sheriff's  deed  for  the  land  has  no  right 
to  call  on  a  court  of  equity  to  have  the  fraudulent  deed  called  in 
and  cancelled,  upon  the  groiuid  of  removing  a  cloud  from  his 
title.     Thigj)en  v.  PUt,  ,1  Jones  Eq.,  49.     (Such  right  is  now 

given  to  a  purchaser  under   such  circumstances   by  the   Rev. 
ode,  chap.  50,  sec.  6.) 

35.  Where  a  person  much  in  debt  bought  and  paid  for  a  tract 
of  land  and  had  a  bond  executed  to  have  the  land  conveyed  to 
his  daughter,  in  order  to  defraud  his  creditors,  a  court  of  equity 
will  entertain  a  bill  to  sul)ject  the  debtor's  interest  to  the  satis- 
factirn  of  a  creditor  who  has  obtained  a  judgment,  and  had  an 
execution  issued  and  returned  nulla  hona.  Gentry  v.  Harpei; 
2  Jones  Eq.,  177. 

2(y.  Where  a  son  received  from  his  father,  without  considera- 
tion, and  in  contemplation  of  the  father's  iui^olvency,  and  with 
the  fraudulent  purpose  of  withdrawing  that  amount  from  the 
payment  of  the  father's  debts,  a  note  on  a  third  person  due  the 
father,  and  transferred  the  same  in  part  payment  for  a  tract  of 
land,  if  was  held  that  the  creditors  had  a  right  to  hold  the  son 
liable  to  the  amount  oi  the  note,  and  also  to  hold  the  land  liable 
as  a  security  tor  that  amount.  McGUl  v.  Harman,  2  Jones  Eq., 
179. 

27.  Where  an  insolvent  man  purchased  a  stock  of  goods  in  a 
distant  market,  and  immediately  on  getting  home  conveyed 
them  in  trust,  partly  to  secure  a  feigned  debt,  and  stipulated  in 
the  deed  that  he  should  retain  possession  of  them  for  sixteen 
months,  without  any  explanation  or  reason  given  to  rebut  the 
presumption  of  fraud  arising  from  such  provision,  it  was  heldih-aX 
the  deed  was  void  as  to  creditors.  Grimsley  v.  Hooker,  3  Jones 
Eq.,  4. 

28.  A  stipulation  in  a  deed  of  trust,  giving  a  preference  to 
such  of  the  creditors  as  will,  on  receiving  one  half  of  their  debts, 
release  the  other  half,  makes  it  fraudulent  and  void.  Palmer  v. 
Giles,  5  Jones  Eq.,  75. 

29.  All  pereons  attempted  to  be  secured  in  a  deed  of  trust 
fraudulent  on  its  face,  who  claim  a  benefit  under  it,  become  ^ar- 
ticipes  criminis,  and  are  precluded  from  such  benefit.     Ibid. 

30.  A  purchaser,  even  for  a  full  consideration,  under  a  deed 
fraudulent  as  to  creditors  on  its  face,  gets  no  title.     Ibid. 

31.  Whether  a  deed,,  which  is  void  on  account  of  fraud  as  to 

14. 
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some  of  the  trusts,  not  apparent  on  its  face,  may  not,  under  cer^ 
tain  cirrnmstances,  be  valid  to  pass  tlie  title,  qucere^     Ibid, 
See  (Trustees  and  trusts,  131.) 

IV.       CONVEYANCES    FRAUDULENT    AS   TO    SUBSEQUENT    PURCHASERS. 

1.  A  voluntary  conveyance  of  land,  before  our  statute  of  1840, 
oh.  28,  though  for  the  meritorious  purpose  of  providing  for  a 
wife  or  children,  was,  by  the  statute  27  Eliz.,  ch.  4,  fi'audulent 

-and  void  against  a  subsequent  purchaser  for  a  fair  price,  whethef 
the  purchaser  had  notice  or  not  of  the  prior  conveyance.  Free* 
man  v.  Eastman,  3  Ired.  Eq.,  81.     (See  llev.  Code,  ch.  50,  sec.  2.) 

2.  Even  where  the  contract  of  purchase  is  executory  and  the 
purchaser  is  informed  of  a  prior  meritorious  settlement,  that  set- 
tlement is  a  luiUity  as  against  the  purchaser,  who  has  a  right  to 

•■call  tor  the  legal  title.     Ibid. 

3.  A  trustee  or  mortgagee  is  a  purchaser  for  a  valuable  con- 
sideration, within  the  provisions  of  the  statutes  of  13th  and  27th 
Eliz.,  but  it  seemsihixt  he  takes  subject  to  any  equity  which  attached 
to  the  property  in  the  hands  of  the  debtor,  from  which  he  cannot 
be  discharged  by  the  want  of  notice.  Potts  v.  Blackicell,  3  Jones 
Eq.,  449. 

4.  A  bona  fide  purchaser  from  a  fraudulent  donee  will  have  a 
preference  under  the  statute  of  27th  Eliz.  over  a  subsequent  bona 
fide  purchaser  from  the  fraudulent  donor.     Ibid. 

5.  When  a  plaintiff  sues  as  a  subsequent  bona  fide  purchaser, 
he  need  not  show  that  a  debt  due  him,  which  Avas  a  consideration 
for  the  purchase,  has  been  reduced  to  a  judgment.  He  need 
only  do  so  when  he  sues  as  a  creditor  to  obtain  an  equitable  fi.. 

fa..,  where  the  property  cannot  be  reached  by  -a,  fi.  fa.  at  law,  or 
when  he  sues  to  have  the  rights  of  his  debtor  declared  and  in- 
cumbrances removed,  so  as  to  make  the  property  bring  a  fair 
price.     Ibid. 

6.  A  deed  of  trust  executed- ^)ona  y?t/e  for  the  security  of  actual 
creditors,  for  debts  whether  new  or  old,  nrust  be  regarded  as  a 
conveyance  for  value  under  the  stat,  of  27th  Elis.,  and  a  mort- 
gage is  considered  as  standing  on  the  same -footing  as  a  deed  in 
trust.     Potts  V.  Blackwell  4  Jones  Eq.,  58. 

7.  Where  a  father  made  a  deed  of  gift  of  a  negto  child  to  his 
son,  who  was  also  a  child,  and  the  deed  was  registered,  and  after 
eight  years,  during  which  time  both  the  children  lived  in  the 
donor's  family,  he  sold  the  "negro  fof  about  half  his  value 
to  a  third  person,  it  was  held  that  the  property  sold  being- 
personal  was  not  within  the  27th  Eliz.,  and  that  there  was  no 
proof  of  an  actual  intent  to  dt>fVand  the  purchaser,  so  that  he 
acquired  no  title  as  against  the  donee.  Jones  v.  Hall,  5  Jones 
Eq.,  '10. 

See  (Contract — Of  executory  conta'acts,  83-84.) 
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GAMING. 

See  (Injunction  and  Sequestration — When  an  injunction  oir 
sequestration  will  issue,  12-21.) 


GP]NERAL  ASSEMBLY. 

(See  Constitution — Construction  of  various  clauses  of  the  con- 
Btitution,  2-3.) 


GENERAL  RULES. 

Adopted  at  June  Term^  1847. 

1.  In  consequence  of  the  changes  made  necessary  by  the  act 
■of  the  general  assembly,  passed  at  the  late  session,  Avhereby  a 
term  of  the  supreme  court  is  required  to  be  held  at  Morganton, 
and  the  period  of  holding  one  of  the  terms  at  Raleigh  is  altered, 
the  judges  of  the  supreme  court  find  it  proper  to  make  and  pub- 
lish the  following  rules: 

1.  All  applicants  for  admission  to  the  bar  must  present  them- 
'^elves  for  examination  within  the  first  two  days  of  the  respective 

terms. 

2.  All  causes*,  which  shall  be  docketed  before  the  eighth  day 
of  a  term,  shall  stand  for  trial  during  the  term.  All  appeals 
which  shall  be  docketed  afterwards  shall  be  tried  or  continued 
at  the  option  of  the  appellee.  All  suits  in  equity,  transferred  to 
this  court  for  hearing  and  not  docketed  before  the  eighth  day 
of  term,  shall  be  continued  at  the  option  of  either  party. 

3.  During  the  two  first  days  of  the  term,  the  court "^will  heai: 
motions,  and  try  causes  by  consent  of  the  counsel  on  both  sides. 
On  the  third  day  of  the  term,  the  court  will  proceed  regularly 
with  the  dockets ;  first,  with  that  of  the  State ;  secondly,  the 
equity;  and  thirdly,  the  law  causes. 

4.  For  the  court  held  at  Raleigh,  the  clerk  will  docket  the 
causes  in  the  following  order,  namely:  Those  from  the  fifth  cir- 
cuit shall  be  placed  first,  then  those  from  the  fourth  circuit,  and 
BO  on  to  the  first  circuit. 
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5.  For  the  court  held  at  Morganton,  the  clerk  will  docket  the- 
causes  in  the  following  order,  namelj:  Those  from  the  seventh 
circuit  shall  be  placed  first,  then  those  from  the  sixth  circuit, 
and  then  those  from  other  counties. 

6.  When  causes  are  called,  they  "must  be  tried  or  continued, 
unless  for  special  cause  the  court  should  extend  the  time  for  the 
argument,  and  except  that  equity  causes  under  a  reference  may 
be  kept  open  a  reasonable  time  for  the  coming  in  of  the' reports, 
and  filing  and  arguing  exceptions. 

(The  winter  terra  of  the  court  at  Ealeigh,  and  the  term  at 
Morganton,  were  abolished  by  the  act  of  184)0.  See  acts  of  th© 
second  extra  session,  ch.  10,  sec.  14.) 

Rule  adopted  at  3Iorganton  Term,  August,  1849. 

Ordered  by  the  court,  that  whenever  a  judgment  at  law  is  ob- 
tained by  the  plaintiff",  it  shall  be  at  the  option  of  the  plHintiff''s- 
counsel,  without  a  special  motion  to  the  court,  to  have  his  exe- 
cution for  debt  or  darmages  returnable  to  the  Superior  court  of 
law  of  the  county  from  which  the  record  was  transmitted  to  this 
court.  (The  Morganton  term  is  now  abolished — See  acts  of  the- 
2nd  extra  session  of  1860,  ch.  10,  sec.  14.) 

Huh  adopted  at  December  Term,  1849. 

The  judges  of  the  supreme  court  will  hereafter  require  that 
applicants  for  license  shall  have  gone  through  tlie  following 
courses  of  reading: 

FOR   THE    COUNTY   COURTS. 

Blackstone's  Cora'mentaries,  4  vols. — ^2nd  volume  particularly^ 
Coke  on  Littleton,  or  Cruise's  Digest. 
Fearne  on  Remainders  and  Executory  Devises. 
Saunders  on  Uses  and  Trusts. 
Roper  on  Legacies,  or  Toller  on  Executors. 
Revised  Statutes,   ch.  37',.  Deeds  and  Conveyances;   38,  De- 
scents; 121,  Widows;  122,  Wills  and  Testaments. 

FOR   THE    SUPERIOR    COURTS.. 

Third  book  of  Blackstone. 

First  volume  of  Chitty's  Pleadings. 

Stephen  on  Pleading. 

Fonblanque's  Equity. 

Newland  or  Powell  on  contracts. 

Mitford  or  Cooper,  Equity  Pleading. 

Fourth  book  of  Blackstone. 
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'First  volume  Phillips  or  Starlde  on  Evidence 
Revised  Statutes,  eh.  31,  Courts,  County  and  Superior;   34, 
Crimes  and  Punishments;  63,  Lands  of  Deceased  Debtors. 

Ride  made  at  Decemhtr  Term,  1850. 

Students,  preparing  to  be  examined  for  superior  court  license, 
are  required  hereafter  to  read  Adams'  Doctrine  of  Equity  in- 
stead of  Fonblanque. 

Rules  made  at  December  Term,  1853. 

1.  Unless  exception  to  the  competency  of  evidence  contained 
in  a  deposition  be  made  before  the  hearing  of  any  cause,  the 
whole  shall  be  deemed  competent,  so  far  as  it  may  be  deemed 
relevant. 

2.  If  any  one  will  except  to  the  competency  of  suoh  evidence, 
he  shall  specify  the  cause  and  matter  of  such  exception,  and  fur- 
nish the  opposite  counsel  with  the  same,  who  shall,  in  writing, 
either  admit  the  exceptions,  and  the  excepted  matter  shall  be 

^expunged,  or  shall  deny  the  sufficiency  of  the  causes  ot  excep- 
tion, and  thereupon  the  excepted  mutter  shall  be  referred  to 
some  member  of  the  bar,  whose  decision,  unless  appealed  from, 
shall  be  conclusive,  and  he  shall  expunge  the  excepted  matter 
allowed  as  such.  The  costs  of  the  reference  shall  be  taxed 
against  the  party  failing,  and  shall  not  be  costs  in  the  cause. 

3.  If  there  be  no  opposite  counsel  present,  the  exceptions  shall 
be  filed  with  the  clerk,  and  deemed  served. 

4.  Upon  a  petition  to  re-hear  any  order  or  decree  hereafter 
filed,  there  shall  be  taxed  against  the  petitioner,  should  he  fail 
in  obtaining  a  reversal  or  modification  of  such  order,  full  costs, 
including  a  solicitors  fee,  and  five  dollars  for  the  fee  of  the 
clerk. 

5.  It  is  ordered  that  the  causes  be  called  on  the  third  day  of 
the  term,  beginning  with  the  first  circuit,  (Equity  and  Law) 
then  the  «econd  circuit,  and  so  on;  and  the  clerk  will  docket 
the  causes  according  to  this  arrangement 

General  Rule  at  December  Term,  1854. 

Iredell  on  Executors  may  be  read  by  applicants  for  license,  at 
their  option,  instead  of  the  authors  now  required. 

Genercd  Rule  made  at  August  Term,  1858. 

In  order  to  prevent  or  repress  applications  for  re-hearings  on 
frivolous  or  insufficient  grounds:  It  is  ordered  that,  hereafter, 
no  petition  for  a  re-hearing  of  any  decree,  final  or  interlocutory. 
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shall  be  received  or  consirlered,  unless  the  same  shall  be  accom^ 
panied  by  a  certificate,  signed  by  two  counsel  (of  whom  one 
shall  not  have  been  of  counsel  at  the  time  of  making  the  decree 
complained  of,)  to  the  efiect  that,  in  their  opinion,  the  cause  is 
proper  to  be  re-heard  upon  the  grounds  set  forth  in  the  petition, 
4  Jones  Eq.,  154. 


GIFTS. 


r.  0f  slaves  before  the  act  of  1803. 
11.  Of  slaves  since  the  act  of  ]  806. 


III.  Of  personal  chattels  other  than 
slaves. 


Note.— Slavery  is  now  abolished  in  North  Carolina  by  an  ordinance  of  the  Con- 
Tentiou  of  1865. 

L   OF  SLAVES  BEFORE  THE  ACT  OF  1806. 

■  1.  Where  a  father,  upon  his  daughter's  marriage  before  1806, 
sent  home  property  ^vith  her,  and  at  the  time  declared  to  the 
daughter  that  a  loan  and  not  a  gift  was  intended,  this  is  suffi- 
cient to  rebnt  the  presumption  of  a  gift,  and  convert  the  hus- 
band into  the  father's  bailee,  although  such  declaration  was  un- 
known to  the  husband.     Collier  v.  Poe,  1  Dev.  Eq.,  55. 

« 

II.       OF  SLAVES  SINCE  THE  ACT   OF  1806. 

L  Under  the  act  of  1806  parol  gifts  of  slaves  to  children  are. 
validated  by  the  death  and  intestacy  of  the  parent,  without  re- 
suming the  possession,  and  become  effectual  from  the  time  the 
slaves  were  delivered  to  the  children.     Skdlmqs  v.   Stallings,  1 
Dev.  Eq.,  298.     (See  Rev.  Code,  ch.  37,  sec.  17.) 

2.  In  such  case  the  slaves  are  an  advancement  at  the  time  of 
the  delivery,  and  the  subsequent  increase  is  not  to  be  valued  in 
making  distribution  of  the  parent's  property,  nor  to  be  taken  as 
q,n  advancement  to  the  child.     Ibid. 

3.  A  gift  unaccompanied  by  delivery,  and  evidenced  by  an 
instrument  not  sealed,  is  invalid;  and  where  a  testator  bequeathed 
a  slave  to  his  widow  for  life,  and  afterwards  to  all  his  children, 
and  while  the  slave  was  in  possession  of  the  Avidow  some  of  the 
children  relinquished,  without  consideration  and  by  a  writing 
not  under  seal,  their  interest  in  the. slave  to  one  of  tlieir  brothers, 
it  ivas  held  that  the  instrument  passed  nothing.  Downey  v. 
Smith,  2  Dev.  Eq.,  535. 

4.  Where  slaves  were  given  by  parol,,  and,  upon  tije  dgath.  oC,' 
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the  donee  intestate,  were  assigned  to  one  of  his  next,  of  kin  and 
held  bv  him  for  more  than  three  years,  .lY  was  /ie?c?  that  the  orig- 
inal bailment  Avas  terminated,  and  thei  next  of  kin'  acquired  a 
good  title  by  his  adverse  possession  for  more  than:-  three  years. 
Po'well  V.  Powell  1  Dev.  and  Bat.  Eq.,  379. 

5.  The  act  of  180(),.Piev.  Stat.,  chap.  37,.  sec.  1 7, exelndes  all  parol 
proof  of  the  gift  of  a  slave,  of  every  sort,  or  to  any  pnrpose,  in  the 
court  of  equity  as  well  as  the  courts  of  law.  Therefore,  where  the 
plaintiff  alleged  that  the  defendant  had  assured  him,  and  also  told 
divers  other  persons,  that  he  had  given,  though  not  by  deed,  certain 
slaves  to  his  son ;  that  upon  the  faith  of  these  representations 
the  plaintiffs,  who Avere  merchants,. gave  credit  to  the  son  to_a 
large  amount,  and  took,  as  a  security,  a  deed  in  trust  on  the  said 
negroes,  executed  by  the  son ;  that  the  son  afterwards  died  in- 
solvent, and  praying  that,  unless  the  defendant  would  pay  their 
demand,  the  slaves  "should  be  surrendered  up  to  satisfy  the  said 
trust:  HiM,  that  such  parol  evidence  of  a  gift  from  the  father  to 
the  son5  could  not  be  received  for  any  purpose,,  that  the  slaves 
etill  belonged  to  the  defendant,  and  were  not  subject  to  the  debts 
of  the  son,  and  that  therefore  the  bill  must  be  dismissed.  If  the 
plaintiff  was  deceived  by  fraudulent  misrepresentations  of  the 
defendant,  his  remedy  was  at  law.  Oveiby  v.  Harris,  3  Ired. 
Eq.,  253.     (See  liev.  Code,  ch.  37,  sec.  17.) 

6.  .A  child  in  venire  sa  mere  cannot  take  as  a  donee  by  a  com- 
mon law  conveyance.  Hence,  where  A  executed  a  deed  by 
which,  in  consideration  of  natural  love  and  affection,  she  gave  to 
the  "  sons  of  Robert  and  Rachel  Dupree,  and  the  next  of  their 
heirs  lawfully  begotten  of  their  bodies,"  a  slave,  it  teas  held  that 
a  child  of  Robert  and  Rachel  at  that  time  in  ventre  sa  mere  took 
BO  interest  in  the  slave.     Dupree  v.  Dwpree,  Busb.  Eq.,  1G4. 

in.       OP    PERSONAL    CHATTELS    OTHER    THAlif    SLAVES, 

r.  Where  a  father,  the  day  after  the  death  of  his  son,  relin- 
quished to  his  son's  widow  all  the  right  which  he  had  to  a  dis- 
tributive share  of  his  son's  estate,  but  without  deed  or  delivery, 
and  in  the  absence  of  the  widow,  a  court  of  equity  will  still  per- 
mit the  father  to  recover  such  distributive  share,  for  it  ought 
either  to  have  been  delivered  or  granted  by  deed.  Bullock  v. 
Tinnen,  2  Car.  L.  R.,  271,  (251.) 

2.  Where  the  plaintiff  aUeged  that  the  testator  of  the  defendant 
had,  in  his  last  illness,  made  her  a  gift  of  a  bond,  which  Avas  not 
endorsed,  and  that  he  had  made  this  gift  in  consideration  of  her 
nursing  and  attending  to  him,  and  also  because  of  his  former 
co-habitation  with  her;  and  where  it  appeared  that,  for  some 
months  bef(u-e  his  deatli,  she  had  attended  upon  him,  and  had 
access  to  his  papers;  held  by  the  court,  that  to  establish  such  a 
gift,  the  evidence  must  be  full  and  satisfactory ;  and  that  tke . 
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policy  of  the  law,  preventing  fraudulent  testamentary  disposi- 
tions from  being  set  up,  would  be  frustrated,  if  such  gifts  were 
established  upon  vague,  slender  or  doubtful  evidence.  In  the 
pi'esent  case,  the  court  refused,  upon  the  proofs,  to  decree  for  the 
plaintiff.     Shirley  \.   W/iite/iend,  1  I  red.  Eq.,  130. 

3.  Where  the  allegation  of  the  plaintiff  is,  that  his  father  gave 
him  while  he  was  yet  a  tender  infant,  by  deed,  by  way  of  ad- 
vancement, nearly  all  his  property,  real  and  pergonal,  leaving 
scarcely  any  thing  for  his  own  support,  or  that  of  his  wife  and 
the  children  he  might  afterwards  have,  the  proof  in  support  of 
the  allegation  must  be  stringent  and  entitled  to  full  confidence. 
Parker  v.  Hinson^  1  Ired.  Eq.,  381. 


GRANTS. 

1.  Where  a  grant  is  obtained,  with  a  knowledge  that  the  land 
has  been  befoi-e  granted,  such  grant  is  void  and  will  be  vacated 
in  equity.  Where  this  state  of  fa-cts  appears,  the  court  will  act, 
although  the  party  entitled  to  relief  is  made  defendant  with  the 
fraudulent  grantee,  especially  where  the  bill  was  filed  many 
years  ago,  when  our  equity  system  was  imperfect,  and  the  prac- 
tice little  understood.     Benzein  v.  Lenoir,  1  Dev.  Eq.,  225. 

'  2.  Where  such  fraudulent  grant  has  been  recently  obtained, 
the  court  will  entertain 'a  bill  to  vacate,  upon  the  ground  oi'  quia 
timet;  a  fortiori  where  possession  has  been  had  under  it,  so  as  to 
bar  or  cloud  the  title  atdaw,  and  will  not  only  vacate  the  grant, 
but  direct  a  re-conveyance.     Ibid. 

3.  It  is  no  defence  that  the  fraud  was  not  intended  for  the 
persons,  upon  whom  it  has  taken  effect;  for  if  fraud  exists,  the 
practising  it  shall  not  be' protected  against  any  avIto  are  injured. 
Ibid. 

4.  Although  a  misdescription  of  land,  as  to  the  county  in  which 
it  lies,  would  not  vitiate  a  deed  between  individuals,  it  seems  that 
a  similar  mistake  in  a  grant  would  avoid  it  even  at  law;  be- 
cause the  grant  is  founded  upon  an  entry  and  survey,  which  are 
to  be  made  l)y  sworn  officers  in  the  very  county  mentioned. 
Clearly  an  entry  made  in  oUe  county,  when  the  land  lies  in  an- 
other, is  void.     Lunsford  v.  Bostion,  1  Dev.  Eq.,  483. 

■5.  Where  a  grant  of  3,000  acres  of  land  was  made  as  a  bounty 
Hnder  the  act  of  1788,  (see  Rev.  Stat,  ch.  75,  sec.  1,)  in  respect 
to^  a  particular  seat  for  iron  "works,  it  was  held  that  such  grant 
was  appendant  to  the  seat,  and  exhausted  the  bounty  intended 
to  be  given  by  the  statute,  so  that  no  one  who  afterAvards  be- 
came owner  of  the  seat,  and  rebuilt  the  works  there,  after  the 
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former  works  had  gone  down  and  were  abandoned,  had  a  right 
to  another  bounty  in  resjject  of  such  seat,  and  that  a  second 
grant  for  bounty  in  such  a  case  was  void.  Attorriey  General  v. 
Osb)rv.  6  Jones' Eq.,  298. 

6  Whether  the  requirements  of  the  act  of  1788  (Rev.  Stat, 
ch.  75,)  in  reg-ard  to  making  the  entry,  its  return  to  the  county 
court,  the  order  of  survey,  and  tlie  appointment  and  report  of  a 
jury,  should  be  strictly  complied  with  as  a  condition  precedent 
to  the  issuing  of  a  grant,  or  whether  such  matters  are  merely 
directory,  and  do  not   affect  the   validity  of  the  grant,  gwf?-e. 

7.  Whether  a  grant,  which  includes  within  its  boundaries  a 
large  scope  of  country,  say  an  area  of  ten  miles  by  seven,  but 
which  on  its  face  purports  to  be  tor  3,000  acres  of  vacant  land, 
the  excess  being  included  in  older  patents,  is  v(ud,  qucere.     1  hid. 

See  (Jurisdiction — When  and  how  equity  will  relieve,  39-40.) 


GUARANTY. 

1.  The  arrest  of  a  debtor  under  a  ca.  sa.  is  not  necessary  to 
enable  a  guarantee  of  the  debt  to  charge  the  guarantor.  -  BlacJs- 
ledge  v.  Nelson,  2  Dev.  Eq.,  65. 

2.  A  gave  to  B  a  letter  addressed  to  C,  a  merchant,  in  the  fol- 
lowing words:  "My  friend  B  goes  to  your  city  for  goods  on  a 
short  credit.  I  am  satisfied  you  will  be  safe  in  selling  him  any 
amount  he  may  see  proper  to  purchase.  From  my  long  acquain- 
tance with  him,  I  do  not  hesitate  to  say  that  he  is  as  punctual  a 
man  as  any  I  know."  It  v'as  held  that  this  was  not  a  letter  of 
credit,  but  a  representation  merely  of  A's  opinion  of  B's  sol- 
vency and  punctuality,  and,  if  not  given  rriala  fide,  did  not  sub- 
ject A  to  any  responsibility.     Hardy  v.  Fool,  6  Ired.  Eq.,  28. 


210 


GUARDIAN  AND  WAED— I. 


GUARDIAN  AND  WARD. 


I.  Of  the  appointment  of  guardians,  and> 

who  will  be  considered  such. 

II.  Duties  and  responsibilities   of  guar 

dians. 
ni.  Guardian  bonds. 


IV.  How  the  property  of  a  ward  may 
be  transferred  from  a  guardian  in 
this  state  to  the  guardian  in  an- 
other. 
V.  Commissions  to  be  allov/ed  guardians. 


I. 


OF  THE    APPOINTJIENT    OF  GUARDIANS,     AND    WHO    WILL  BE  CONSIDERED 

SUCH. 


_  1.  Where  a  person  enters  upon,  and  continues  in  the  posses- 
sion of  the  estate  of  an  infant,  equity  will  consider  him  as  guar- 
dian, and  will  decree  an  account  against  him,  and  will  even  carry 
on  the  account  aite-r  the  infancy  is  determined.  Farmentier  v. 
Phillips,  2  Car.  L.  R.,  411,  (294) 

2.  A  court  of  equity  will  not  proceed  against  an  infant,  unless 
defended  by  a  guardian  ad  litem;  and  the  court  cannot  appoint 
a  guanlian  for  an  influit  who  is  out  of  its  jurisdiction.  Jones  v. 
Mason,  N.  C.  Term,  R.,  125,  (561.) 

3.  A  father  cannot  appoint  a  guardian  for  his  children  nor  im- 
pose on  any  person  the  duties  and  obligations  of  that  office  ex- 
cept "by  deed  executed  in  his  life  time,  or  by  his  last  will  and 
testament  in  writing,"  as  prescribed  by  the  act  of  17(52.  Pey- 
ton  V.  Smith,  2  Dev.  and  Bat.  Eq.,  325.  (See  Rev.  Code,  ch.  54, 
sec.  1.) 

4.  Where  it  can  be  clearly  collected  from  the  will  of  a  father, 
that  certain  persons  are  thereby  appointed  to  have  the  custody 
of  the  persons  and  the  estate  of  his  children,  until  they  arrive 
at  age,  such  an  appointment  will  be  held  to  c(mstitute  them 
guardians,  as  though  the  appropriate  term  had  been  used.  But 
where  a  term  so  well  known,  and  of  such  universal  use  to  de- 
scribe the  office,  is  not  employed  by  the  testator,  there  ought  to 
be  unequivocal  indications  of  a  purpose  to  confer  the  office  be- 
fore the  court  will  declare  it  conferred.  Heuoe,  a  direction  by  a 
testator,  that  the  use  of  his  pro]3erty  shall  be  with  his  wife,  for 
the  support  of  her  and  the  children,  subject  to  the  supervision, 
of  his  executors,  until  a  division  of  it  can  be  conveniently  made, 
either  in  kind  or  in  the  form  into  which  the  executors  may  con- 
vert it,  between  _  the  wife  and  children,  will  not  constitute  thei 
executors  guardians  of  the  children.     Ibid. 

5  The  act  of  1762  (see  Rev.  Code,  ch.  54,  sec.  1,)  allowing  a 
father  to  appoint  a  gnardian  by  deed  or  will  to  his  children, 
does  not  authorize  a  grandflither  so  to  appoint  a  guardian  for 
his  grandchildren.      Williamson  v.  Jordan,  Busb.  Eq.,  46. 
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II.       DUTIES    AND    RESPONSIBILITIES    OF    GUARDIANS. 

1.  A  guardian  is  chargeable  for  interest  on  the  accumulated 
balance  of  principal  and  interest  annually,  after  deducting  the 
necessary  expenditures  of  his  wards;  unless  he  shows  to  th& 
satisfaction  of  the  court  such  equitable  circumstances,  as  ought, 
in  conscience,  to  acquit  him  of  his  accountability  for  such  inter- 
est. Branch  v.  Arrington,  2  Car.  L.  R.,  252,  (230.)  (To  meet 
this  liability  bonds,  payable  to  guardians  as  isuch,  bear  compound 
interest  until  the  ward  becomes  of  age.  See  Rev.  Code,  ch,  54, 
sec.  23.) 

2.  Interest  is  not  of  course  to  be  compounded  in  favor  of  a 
ward  against  the  executors  of  his  guardian,  but  simple  interest 
only  is  to  be  computed  from  the  death  of  the  latter,  unless  com- 
pound interest  was  received.     Bi/cui  v.  BJourit,   1   Dev.  Eq.,  382. 

3.  Ordinarily  a  guardian  is  to  be  charged  with  compound  in- 
terest, but  he  may  be  exempted  from  it  by  proving  that  after 
making  suitable  exertions  he  could  not.  realize  it.     Ibid. 

4.  Under  the  act  of  18 H>  bonds  payable  to  a  guardian  bear 
compound  interest  only  while  the  guardian  is  liable;  when  that 
liability  ceases,  as  when  the  wardship  is  at  an  end,  the  interest 
returns  to  the  ordinary  legal  standard.  Mitchdl  v.  Rohards,  2 
Dev.  Eq.^,  478. 

5.  A  trustee  cannot  claim  fi-om  the  cestui  que  trust  immunity 
from  the  consequences  of  a  breach  of  trust,  or  indemnity  against 
pecuniary  loss  trom  it:  Therefore  where  a  guardian  procured  an, 
order  of  court  for  the  sale  of  slaves  belonging  to  his  ward,  and 
purchased  them  himself,  and  afterwards  claimed  them  as  his 
own,  it  icas  held  that  he  could  not,  upon  the  ward's  becoming  of 
age  and  recovering  the  slaves  in  a  suit  at  law,  obtaui  in  a  court 
of  equity  remuneration  for  his  expenses  in  keeping  and  main- 
taining them.     Jinningsv.  Sylrs.'I  Dev.  and  Bat.  Eq.,  151. 

6.  There  is  no  trust  which  can  be  reposed  in  one  person  over 
the  property  of  another,  in  regard  to  the  management  whereof 
a  full  and  detailed  account  is  more  imperiously  demanded,  than 
in  that  which  the  law  confides  to  a  guardian  over  the  estate  of 
his  ward.  Hence,  when  an  alleged  settlement  is  set  up  by  a 
guardian  as  a  bar  to  an  account,  and  it  is  not  seen  that  an 
account  was  stated — nor  what  were  the  matters  embra- 
ced within  the  attempt  to  settle — and  the  guardian  him- 
self will  not  swear  that,  so  far  as  it  went,  the  settlement 
was  correct — but  leaves  the  ward  to  make  full  proot  if  he  can 
that  it  was  not  correct — it  Avill  be  no  bar  to  a  full  account  fiom 
the  guardian.      Graham  v.  Davidson,  2  Dev.  and  Bat.  Eq.,  155. 

7.  Where  an  executor  of  an  estate  becomes  guardian  to  the 
legatees,  an  account  from  the  guardian  necessarily  requires  an 
account  from  him  as  executor,  for  the  purpose  of  ascertaining 
the  funds  which  came  or  ought  to  have  come  to  his  hands  as 
guardian.     Ibid,. 
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8.  Where  one  of  two  wards  interested  in  the  same  estate  makes 
a  settlement  with  their  gnardian  on  behalf  of  himself  and  the 
other  ward,  the  latter  will  not  be  thereby  precluded  from  calling 
for  a  full  account  from  the  guardian,  if  he  were  not  a  party  to 
the  settlement.     Ibid. 

9.  Where  one  person  was  appointed  guardian  of  A  and  a  sec- 
ond of  B,  .and  they  executed  a  b(>nd  as  the  joint  guardian  of  both 
wards,  and  the  first  guardian  delivered  over  money  and  effects, 
-belonging  to  A,  to  the  other,  it  was  held  that  the  first  was  the 
sole  guardian  of  A,  and  tlie  other  was  but  his  agent,  for  whose 
acts  he  was  responsible;  or  that,  if  the  guardians  were  to  be  con- 
sidered as  joint  for  both  wards,  still  the  fi^'st  was  responsible  for 
the  acts  of  the  other,  upon  the  principle,  that,  where,  by  the  act 
or  agreement  of  one  trustee,  money  gets  into  the  hands  of  his 
oo-trustee,  both  are  responsible.     Ihid. 

10.  Where  the  same  person  is  both  executor  of  an  estate,  and 
guardian  of  the  legatees,  it  is  proper  in  his  accounts  as  execu- 
tor and  gnardian  to  credit  him  in  the  first,  and  charge  him  in 
the  second,  with  a  legacy  given  to  his  ward.     2  bid. 

11.  A  guardian,  who  permits  his  female  ward  to  marry  under 
the  age  of  fifteen  years,  cannot,  for  that  reason,  be  held  accoun- 
table as  trust/ee  for  the  wife  after  the  marriage,  and  after  he  has 
delivered  over  the  property  to  her  husbantl.  Shutt  v.  Carlass, 
1  Ired.  Eq.,  232. 

12.  The  guardianship  ceased  upon  the  marriage,  for  the  stat- 
ute (Rev.  Statutes,  chap.  71,  sec.  7,  and  chap.  34,  sec.  47)  does 
not  declare  such  marriage  void,  but  only  subjects  the  husband, 
upon  concicfiori,  to  certain  penalties,  and  to  the  loss  of  his  wife's 
property.  Ibid.  (The  conviction  of  the  husband,  in  such  case, 
is  not  now  necessary,  but  the  wife's  property  is  to  be  vested  in 
a  trustee  for  the  exclusive  benefit  of  the  wife  and  children,  the 
trustee  to  be  appointed  by  a  court  of  equity  under  proceedings 
to  be  instituted  for  that  purpose.  See  Rev.  Code,  chap.  68,  sees. 
10  and  11.) 

13.  A  guardian  is  not  bound  to  have  a  marriage  settlement 
made  in  favor  of  his  female  ward  under  any  circumstances,  even 
when  she  has  a  large  estate,  and  is  about  to  marry  a  man  of 
slender  fortune.     Ildd. 

14.  A  guardian  is  not  answerable  in  pecuniary  damages  for 
marrying  his  female  Avard  "in  disparagement."  Inequality  of 
fortune  never  constituted  "disparagement."  Some  personal  or 
social  disqualification  or  defect  was  meant  thereby.     Ibid. 

15.  An  application  by  a  guardian  to  a  court,  for  permission 
that  his  infant  female  ward  shall  marry,  is  wholly  unknown  to 
our  usages.     Ibid. 

16.  Where  one  takes,  by  assignment,  a  note  due  and  payable 
to  the  guardian  of  an  infant  as  guardian,  and  not  in  payment  or 
discharge  of  any  debt  or  demand  due  by  the  infant,  he  is  held 
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in  equity  to  be  answerable  to  the  infant,  either  for  the   note  or 
for  the  amount  of  it.     Powell  v.  Jones,  1   Ired.  Eq.,  337. 

17.  And  this  assignee  is  thus  answerable  to  the  infant,  though 
the  latter  may  have  obtained  a  judgment  against  the  sureties  on 
the  guardian  bond,  embracing  this  note — and  though  the  said 
sureties  may  have  been  indemnified  by  the  transfer  of  property 
in  a  deed  of  trust  to  secure  them  against  loss.     Ibid. 

18.  Where  a  man  takes  a  bond  by  assignment  from  the  guar- 
dian of  an  infant,  the  bond  being  payable  to  the  assigiior  as 
guardian,  the  assignee  is  considered  in  equity  as  holding  the 
bond  in  trust  lor  the  infant,  and  must  account  fur  it  accortbngly: 
And  the  sureties  on  the  guardian  bond  have  the  same  right  a» 
the  waixl,  when  they  have  paid  the  security  money.  They  then- 
stand  in  place  of  the  ward.     Fox  v.  Alexander,  1  J  red.  Eq.,  340. 

19.  A  guardian  of  infants,  having  bonds  payable  to  him  as 
guardian  ot  the  wards,  transferred  them  without  endorsement  to 
one  of  his  creditors,  as  a  security  for  his  own  debt,  and  became 
insolvent.  Held  that  the  assignee,  having  notice  that  the  debts 
belonged  to  the  wards,  acquired  no  right  by  the  assignment,  and 
a  court  of  equity  will  restrain  him  from  collecting  the  debts  and 
compel  the  debtor,  who  is  made  a  party  to  the  bill,  to  pay  the- 
amount  to  the  infants.  And  in  such  a  case  full  costs  are  awar- 
ded against  the  guardian  and  the  assignee.  Lockhart  v.  PkllipSy 
1  Ired.  Eq.,  342. 

20.  It  is  a  general  rule  that  a  court  of  equity  will  not  go  be- 
yond the  income  of  a  ward's  estate  for  his  maintenance  and  edu- 
Ccttion;  but  there  is  no  doubt  that  the  court  may  apply  a  part 
of  the  capital  for  a  child's  apprentice  fee  or  otherwise  putting 
him  out  in  life;  and  tiiat  even  for  maintenance,  as  a  matter  of 
necessity,  the  capital  may  be  applied  where,  fnun  the  possession 
of  property,  the  infant  cannot  be  entitled  to  maintenance  as  a 
pauper,  and,  from  mental  imbecility  or  want  of  bodily  health  or 
strength,  he  cannot  be  maintained  from  the  profits  ofhis  proper- 
ty, nor  put  out  apprewtice  and  maintained  by  his  master.  Loruj 
T.  Noreoin,  2  Ired.  Eq.,  354. 

21.  The  court  of  equity  has  the  power,  though  it  may  seldom 
be  willing  to  exercise  it,  to  take  the- capital  of  the  ward' and  ap- 
ply it  for  maintenance,  either  future  or  past.  But  in  ordinary 
cases,  the  court  could  not  relieve  a  guardian,  who,,  without  its- 
previous  sanction,  had  made  expenditures  for  the  maintenance 
and  education  of  his  ward  beyond  the  income  of  the  estate, 
though  he  might  have  acted  from  the  best  motives.     Ibid. 

22.  The  court,  however,  will  reimburse  the  guardian  out  of 
the  estate  of  his  ward,  wlien  the  expenditures  were  demanded 
by  such  circumstances,  amounting  indeed  to  physical  necessity, 
as  would  have  compelled  any  court  to  authorise  them  without 
a  moment's  hesitation.     Ibid. 

23.  The  father,  or  his  trustee,  in  settling  his  ad^ounts  as  o-uar- 
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dian  for  his  children,  has  no  right  to  chai'g-e  the  children  forth© 
amount  expended  for  their  education,  provided  he  was  of  suffi- 
cient ability  to  maintain  and  educate  them;  for  it  was  his  duty, 
'if  able,  to  maintain  them,  and  if  notable,  he  should  liave  had' 
the  sanction  of  the  proper  court  to  an  application  of  the  chil- 
■dren's  property  for  that  purpose.  Walker  v.  Crowder,  2  Ired. 
Eq.,  478. 

24.  Where,  upon  a  settlement  made  by  a  guardian  of  a  ward 
with  a  succeeding  guardian,  the  former  gave  the  latter  his  bond 
for  the  balance  found  due  to  the  ward,  upon  the  latter  agreeing 
to  credit  the  bond  with  certain  notes  received  from  the  adminis- 
trator of  the  ward's  father,  which  were  alleged  to  be  bad,  upon 
the  former  guardian's  delivering  tliem  up;  and  after  the  bond 
was  due,  the  latter  guardian  paid  the  bond  over  to  the  ward, 
without  having  givin  the  credit,  and  the  Ward  collected  the 
whole  amount  by  sftit  at  law:  Jwld  that  the  former  guardian  was 
entitled,  upon  showing  that  these  notes  were  worthless,  to  relief 
against  the  latter  guardian  to  the  amount  of  these  notes,  and  to 
the  same  remedy  against  an  assignee  to  whoili  the  bond  h?d 
been  assigned  after  it  was  due,  notwithstanding  the  former  guar- 
dian had  not  tendered  the  notes  for  several  years,  nor  until  after 
suit  was  brought  against  him.  Drake  v.  Rids,  2  Ired.   Eq.,  565. 

25.  When,  upon  the  petition  of  the  sureties  of  a  guardian 
tinder  the  act  of  assenibly,  new  sureties  are  ordered  to  be  given, 
the  obligation  of  the  bond  given  by  the  new  sulreties  extends  to 
the  entire  guardianship,  retrospective  as  well  as  prospective. 
Such  a  bond  is  at  least  an  additional  and  cumulative  security 
tor  the  ward.     Bell  v.  Jasper,  2  Ired.  Eq.,  597. 

26.  When  the  guardian  of  a  ward  who  had  resigned  came  to 
a  settlement  with  a  succeding  guardian,  and,  to  secure  the  bal- 
ance found  due  to  the  ward,  executed  a  deed  of  trust  (jf  a  slave, 
■and  afterwards  died>  bequeathing  this  slave  to  the  ward,  and 
leaving  sufficient  other  property  to  discharge  his  debts:  held 
that  this  slave  belonged,  in  equity,  to  the  ward,  and  that  the 
succeeding  guardian  had  no  right,  without  necessity,  to  cause 
the  slave  to  be  sold  under  the  deed  of  trust,  and,  in  ^o  doing, 
and  becoming  himself  tlie  purchaser,  although  he  gave  a  full 
and  fair  price,  he  acted  without  that  hona  fides  which  would  en- 
title him  in  a  court  of  equity  to  hold  the  property  against  his 
ward.     Love  v.  Lea,  2  Ired.  Eq.,  627. 

27.  The  court  will  never  undertake  to  dictate  to  the  guardian 
t)f  a  ward  to  whom  he  shall  leiid  money,  nor  how  long  he  shall 
lend  it  to  a  particular  person.  The  investments  of  the  ward'a 
money  are  in  the  guardian's  discretion,  as  they  are  upon  his  re^ 

-  sponsibility.      Gary  v.  Cannon.,  3  Ired.  Eq.,  64. 

28.  An  inflmt's  action  at  law  on  a  bond  due  to  liim  by  his 
guardian  is  not  even  suspended  by  such  guardianship,  and  the 
infant  may  suo  onit  by  his  next  friend;  but  even  if  suspended, 
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the  suspension  would  not  work  an  extingnishinent  of  the  debt, 
but  would  cease  with  the  guardianship,  as  in  the  case  of  a  debt- 
or administering'  on  his  creditor's  estate.  Winhorn  v,  Gorrell, 
3  Ired.  Eq.,  117. 

29.  Certainly  in  a  court  of  equity  such  an  extinguishment 
would  not  be  permitted,  but  every  security  necessary  for  the 
Batisl'action  of  the  debt  would  be  kept  on  foot,  against  any  act 
of  the  dt-ibtor  himself     Ibid. 

30.  A  being  indebted  to  certain  infants,  of  whom  B  was  the 
guardian,  agreed  with  B  that  he  would  give  his  note  to  C  for  a 
debt  which  B  owed  the  latter,  and  accordingly  did  so,  taking 
from  B  a  discharge  for  the  debt  due  to  his  wards  for  that  amount. 
Held  that  C  having  no  notice  of  this  arrangement  between  A 
and  B  was  not  responsible  to  the  wards  for  the  amount  so  re- 
ceived from  A.     Bill  v.  Johnston,  '3  Ired.  Eq ,  432. 

31.  A  guardian,  having  personal  security  for  a  debt  due  to  his 
ward,  may  exchange  that  personal,  for  real  security;  and,  if  he 
does  it  bo)ia  jide^  he  is  not  responsible  to  his  ward.  And  if  this 
security  should  prove  insufficient,  the  ward  cannot  resort  to  the 
Buretie's  in  the  original  bond  lor  the  debt.      Christinan  v.   Wright, 

3  Ired.  Eq.,  549. 

32.  \\'liether  or  not  a  guardian  is  bound  to  go  to  another 
state  to  sue  a  former  guardian,  who  has  taken  of!"  his  ward's. 

Eroperty,  yet  when  such  former  guardian  had  given  a  guardian 
ond  in  this  state,  the  subsequent  guardian  is  bound  to  sue  on 
that  bond  to  recover  the  value  of  the  property  so  removed;  and 
if  he  neglect  to  do  so,  he  is  answerable  to  the  ward  for  the  prop- 
erty so  removed.     Norton  v.  Morton,  4  Ired.  Eq.,  54. 

33.  Where  a  bond  is,  on  its  face,  payable  to  a  guardian  for  the 
benefit  of  his  ward,  it  is  prima  facie  notice  to  one  who  takes  an 
assignment  of  it,  that  it  is  the  property  of  the  ward  and  subject 
to  his  equities.  More  especially  is  this  the  case  where  the  bond 
is  taken  in  payment  of  the  personal  debt  of  the  guardian,  and 
where  it  is  taken  at  an  oppressive   discount.     Exum  v.  Boicden, 

4  Ired.  Eq.,  281. 

34.  The  case  of  a  guardian  disposing  of  securities  for  money 
belonging  to  his  ward  is  stronger  against  him  than  that  of  an 
-executor  disposing  of  the  assets  of  the  estate;  for  it  is  not  so  ob- 
viously necessary  that  the  guardian  should  have  such  a  powt  r, 
as  that  the  executor  should,  because  infants  usually  come  to 
their  property  as  the  surplus  of  settled  estates,  and  can  hardly 
be  properly  in  arrears  to  their  guardian.     Ibid. 

35.  Where  a  guardian  bona  ^fide  transfers  to  another,  for  a  full 
consideration,  a  debt  due  to  his  wards,  the  assignee  is  entitled 
to  the  same  remedy  in  equity  to  recover  the  debt  as  the 
wards  would  have  had.     Neicsom  v.  Ncicsoni,  5  Ired.  Eq.,  122. 

66.  Whore  a  guardian  obtains  a  decree  of  a  court  of  equity  for 
the  sale  of  his  ward's  -laud,  to  make  him  liable  for  'any  loss  in 
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eonseqiience  of  such  sale,  it  B-iiist  appear  that  he  wilfully  prae- 
ticed  a  deception  on  the  court  by  false  allegations  and  false  evi- 
dance,  or  by  industriously  concealing  material  facts.  Harrison  v. 
Bradley,  5  Ired.  Eq.,  13(3. 

37.  A  guardian  is  not  bound  to.  have  the  money  ready  to  pay 
his  ward  when  he  comes  of  age,  but  the  ward  is  bound  to  take  a 
bond  in  discharge  of  the  guardian,  which  the  latter  properly 
took  and  has  not  made  his  own  by  fraud  or  laches.  Such  a  bond, 
in  truth,  belongs  to  the  ward,  just  as  much  a&  a  specific  chattel. 
Goodson  V.  Goodson,  'i  Ired.  Eq.,  2o8. 

38.  A  receipt  under  seal  will  not  avail  as  a  defence  to  a  bill 
brought  to  have  an  account  against  a  guardian  by  his  former 
wards,  oil  the  ground  of  a  mistake,^  which  the  defendant  admits. 
Nor  will  the  la'pse  of  time  bar  such  bill,  when,  during  the  greater 
part  of  the  time,  the  plaintiffs  were  under  age  and  under  cov- 
erture; and  especially  where  the  defendant,  claiming  the  benefit 
of  such  lapse,  was  ihe  trustee  of  the  plaintiffs.  Feltoii  v.  Long,S 
Ired.  Eq.,  224. 

39.  Where  a  step-father  becomes  guardian  to  his  step-child,  he 
is  not  entitled  to  charge  for  board  and  other  necessaries  furn- 
ished to  his  ward  antecedently  to  his  appointment  as  guardian; 
the  infant  being  incompetent  to  contract  therefor.  B  irnes  v. 
Ward,  Bu«b.  Eq.,  93. 

50.  Where  such  a  guardian  procured  a  releai^e  from  the  hus- 
band of  his  ward,  soon  after  his  marriage,  of  all  his  jiability  to 
account  for  the  property  of  the  intant  converted  by  him,  and  the 
consideration  thereof  was  the  alleged  indebtedncKS  of  the  ward 
for  board,  &c.,  before  he  becam^e  guardian ;  if  was  held  that  equity 
would  restrain  him  from  availing  himself  of  such  release  in 
a  suit  at  law  by  the  ward  on  his  guardian  bond;  the  same  be- 
ing without  consideration.     Ibid. 

41.  Where  a  guardian,,  with,  means  in  his  hanc^s  amply  suffi- 
cient to  have  educated  his  ward,  failed  to  have  him  sent  to 
school,  or  to  be  in  any  manner  instructed,  but  permitted  him  to 
hire  his  own  slaves  and  rent  his  own  land  and  to  carry  on  the 
business  of  farming  during  the  last  three  years  of  his  minority, 
during  which  time  he  became  indebted  to  nearly  the  value  of 
his  estate,  and  on  the  day  of  the  wards  arrival  at  age  the  guar- 
dian sought  him  and  obtained  a  release  from  him,  without  mak- 
ing any  exhibit  of  items,  and  without,  in  any  manner,  account- 
ing with  his  ward;  it  loas  held  that  such  conduct  amounted  to 
gross  neglect  and  al)use  of  his  trust,  and  that,  in  accounting  in 
a  court  of  equity  with  his  ward,  every  inference  was  to  be  made 
against  him.     Boyett  v.  Hurst,  1  Jones,  Eq.,  166. 

42  In  such  a  case,  it  loas  held  further,  that  the  guardian  was 
accountable  to  his  ward  for  the  full  value  of  the  hires  of  his 
slaves,  and  the  rent  of  his  lands;  but  as  to  part  of  such  hires 
and  rent,  the  guardian  having  taken  the  bond  of  the  ward  with 
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a  surety,  and  the  ward  having  had  it  surrendred  to  him  and  not 
producing  it,  so  to  give  the  guardian  the  means  of  going  against 
the  surety,  the  ward  was  nat  in  a  situation  to  o-btaia  relief  with 
regard  to  it.     Ibid. 

43.  Where  a  guardian,  who  has  grossly  abused  his  trust, 
claims  a  credit  for  $500  for  his  ward's  expenditures,  but  files  no 
exhibit  of  the  item  of  these  expenditures,  and  does  not  make  it 
appear  thar  they  were  proper,  he  cannot  claim  a  credit  for  the 
amount.     Ibvh 

44.  Where  a  guardian  lends  the  money  of  his  ward  to  a  tra- 
ding firm,  compo.'^ed  of  two  partners,  and  takes  no  security  from 
thera.  he  will  be  responsible  to  his  ward  for  the  money  thus 
loaned  if  the  partners  become  insolvent,  thaugli  they  wei*e  con- 
eidered  good  when  the  loan  v\^as  made,  and  their  failure  was 
Budden  and  unexpected.     Ibid. 

45.  A  guardian,  who  pei-mits  a  sum  of  money  belonging  to  his 
wards  to  remain  in  the  hands  of  the  executor  of  the  estate  from 
wliicli  the  money  is  coming,  to  enable  him  to  defend  a  suit  which 
is  ponding  against  that  estate,  in  which  suit  his  wards  are  ma- 
terially interested  (the  amount  thus  retained  not  being  greater 
than  their  proportion,)  cannot  be  sul>jected  to  tlie  payment  of 
the  same,  on  the  ground  of  neg'ligence,  even  though  the  execu- 
tor was,  to,  the  knowledge  of  the  guardian,  intemperate  and 
wasteful,  and  in  tact  never  did  pay  theeosts  and  expenses  of  the 
suit.     Maiihcwfi  v.  Downs,  1  Jones  Eq.,  331. 

4''>.  A  gULiiviian  who  petitions  for  the  sale  of  his  ward's  estate, 
obtains  an  order  of  sale,  acts  as  the  agent  of  the  clerk  and  master 
in  niaking  it,  cries  tlie  sale,  takes  the  bonds  and  gives  informa- 
tion thereof  to  the  clerk  ami  master,  an  which  the  report  is  made 
and  the  sale  c(mfirmed,  will  not  be  allowed  to  hold  the  land  of 
his  Ward,  purchased  by  another  for  him  at  such  sale.  Patton  v. 
Thompson,  2  Jones  p]q.,  285. 

47.  A  court  of  equity  Avill  not  sanction,  under  ordinary  cir- 
curastancas,  an  expenditure  by  a  guardian  or  trustee,  bevond 
the  income  of  the  ward  or  cestui  que  trust,  except  in  a  case  of 
physical  necessity;  as  where  the  ward  or  cestui  que  trust,  horn 
weakness  of  body  or  mind,  was  unfit  to  be  an  apprentice 
Johrtston  v.  Colcmav,  3  Jones  Eq.,  2i)0 

48.  Where  the  same  person  w^as  the  administrator  of  a  hus- 
band and  guardian  to  the  heirs  of  his  wife,  and  took  a  receipt, 
upon  making  a  disbursement,  in  his  character  of  administrator, 
the  Dims  of  converting  it  into  a  voucher  against  his  wards  is 
upon  him.      GrrerJce  v.  MrDoivell,  3  Jones  Eq.,  325. 

49.  In  a  bill  filed  l>y  the  attorney  general,  or  a  solicitor,  against 
a  defaulting  guardian,  under  the  act  of  1844,  ch.  41,  (see  Rev. 
Code,  ch.  54,  sees.  14,  15,)  the  wards  are  not  required  to  be  made 
parties,  and  such  a  proceeding  is  not  made  by  the  law  conclu- 
sive upon  their  rights.     Becton  v.  Becton,  3  Jones  Elq.,  419. 

15 
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50.  The  payment  of  a  debt  to  a  guardian,  before  it  is  due,  is 
not  sufficient  of  itself  to  establish  an  iniiair  purpose  in  the  debtor, 
so  as  to  make  him  responsible  for  the  default  of  the  guardian, 

Wyhne  v.  BeJibury,  4  Jones  Eq.,  395. 

51.  Where  a  person  who  owed  a  debt  to  a  guardian  in  failing 
circumstances,  not  yet  due,  held  a  note  on  such  guardiaii,  which 
he  gave  to  an  attorney  to  collect,  with  express  instructions  not 
to  make  an  exchange  of  notes,  but  to  collect  the  note  given  hira 
in  money,  and  with  the  proceeds  to  take  up  the  bond  due  the 
guardian,  and  such  attorney  received  in  payment  a  check  on  the 
bank,  and  believing  the  money  to  be  in  the  bank,  and  that  the 
check  was  as  good  as  money,  he  returned  the  cheek  to  tlie  guar- 
dian as  so  much  money,  and  therewith  took  up  the  bond  he  held 
against  the  debtor;  it  was  held  that,  as  this  appeared  to  be  done 
bona  fide,  the  ward  could  not  make  the  debtor  liable  for  the  de- 
fault of  the  guardian.     Ibid- 

52.  Where  a  guardian  held  a  bond  for  a  large  debt  due  his 
ward,  and  the  principal  debtor  made  an  assignmt^nt  of  his  effects 
more  than  tv^^elve  months,  and  died  insolvent  several  months, 
before  the  failure  of  the  surety,  and  before  the  guardian  made 
the  least  effort  to  collect  the  debt,  if  wo s  held  that  the  guar- 
dian was  responsible  for  the  loss  of  the  debt,  although,  at  the 
time  the  principal  was  known  to  be  insolvent,  the  surety  was 
apparently  a   man   of  wealth   and  afterwards  failed  suddt^nly. 

Williamson  v.   Williams,  6  Jones  Eq.,  Q'l. 

See  (Limitations  and  lapse  of  time — When  the  statute  or  lapse 
of  time  wdl  bar,  ^'S.) 

in.       GUARDIAN    BONDS. 

See  (Jurisdiction — When  and  how  equity  will  relieve,  77-78.) 
(Surety  and  Principal,  36-51-52-5;)-54-()4.) 

IV.   HOW  THE  PROPERTY  OP  A  WARD  MAY  BE  TRANSFERRED  FROM  A 
GUARDIAN  IN  THIS  STATE  TO  THE  GUARDIAN  IN  ANOTHER. 

1.  The  act  of  assembly  (see  Rev.  Stat.,  ch.  54,  sec.  23,)  which 
authorizes  guardians,  who  have  been  appointed  in  another  state 
to  orphans  who  have  removed  to  that  state  and  have  guardians 
here,  to  demand  and  receive  of  the  latter  the  estate  of  their  wards, 
does  not  apply  to  testamentary  guardians  appointed  in  this  state. 
Fu'fn  v.  Mordecai,  6  Ired.  Eq.,  "61.  (See  Rev.  Code,  ch.  54,  sec. 
29,  which  is  so  amended  as  to  embrace  a  case  like  the  present.) 

2.  Where  it  appeared  that  the  property  in  this  state  of  a  ward 
who  resided  with  his  father  in  another  state,  consisted  of  good 
bonds  at  interest,  and  stocks  in  the  hands  of  his  guardian  here, 
a  part  of  which  arose  from  the  sale  of  land,  and  the  ward  was 
nearly  (  f  age,  and  there  was  no  special  necessity  sinnvn  for  ma- 
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king  a  transfer  of  the  property,  the  court  of  equity,  in  the  exer- 
cise of  its  discretion,  refused  to  order  a  transfer  of  the  estate  to 
the  hands  of  a  guardian  appointed  in  such  other  state.  Dorig- 
lass  V.  Caldwell,  (J  Jones  Eq.,  20. 

V.       COJniISSIONS    TO    BE    ALLOWED    GUARDLLNS. 

1.  An  ex  parte  order  of  the  county  county  court,  under  the  act 
of  assembly,  (Rev.  Code,  eh.  54,  sec.  28,)  allowing  commissions 
to  a  guardian,  is  not  conclusive  in  a  litigation  between  a  ward 
and  his  guardian  in  this  court.  Walton  v.  Enoin,  1  Ired.  Eq.. 
136. 

2.  The  jurisdiction  of  the  county  court  on  the  subject  of  com- 
missions to  guardians  is  not  exclusive;  but,  like  other  matters 
of  account  between  guardians  and  wards,  has  always  been  exer- 
cised by  the  courts  of  equity.     Ihid. 

3.  Where  a  guardian  had  received  nearly  the  whole  of  his 
ward's  estate  in  notes,  made  payable  to  him  as  guardian  by  the 
administrators  of  those  of  whom  the  wards  were  distributees,  had 
held  these  notes  until  he  resigned  his  guardianship  after  a  period 
of  six  years,  had  collected  but  little  interest  on  the  notes,  and 
had  then  paid  them  over  to  a  succeeding  guardian,  held  that  two 
and  an  half  per  cent,  was  an  ample  commission.     Ibid- 

4.  Possibly  there  may  be  cases  in  which,  the  office  being  trou- 
blesome, and  the  guardian  faithful,  and  dying  or  giving  up  his 
office  upon  some  necessity,  the  court  may  give  to  the  former 
guardian  a  full  commission,  and  also  reasonable  compensation  to 
his  successor.  But  the  case  ought  to  be  remarkable  in  its  cir- 
cumstances to  justify  such  a  proceeding.     Ibid. 

:>.  In  a  suit  in  eeiuity  against  a  guardian  for  an  account,  the 
allowance  of  commissions  has  always  been  made  in  the  first  in- 
stance in  tliat  court.     1  bid. 

6.  Guardian  accounts,  passed  by  a  county  court,  have  never 
been  pleaded  in  bar  to  a  suit  in  equity.     Ihid. 

7.  Where  no  account  of  receipts  and  disbursements  Avas  before 
the  court,  the  order  allowing  commissions  must  be  attributed  to 
surprise  or  undue  influence  on  an  ex  parte  motion.     Ibid. 

8.  Commissions  are  only  a  compensation  to  a  guardian  for  his 
time  and  trouble  in  managing  his  ward's  estate.     Hid. 

9.  Compensation  to  a  guardian  cannot  be  allowed  for  his  time 
and  trouble,  independent  of  his  commissions,  but  time  and  trouble 
may  bo  taken  into  consideration  in  settling  the  guantam  of  his 
commissions.     Shutt  v.  Carloss,  1  Ired.  Eq.,  232. 

10.  A  guardian  is  entitled  to  commissions  on  payments  made 
for  his  ward  for  goods  bought  of  a  firm  of  whic^h  the  guardian 
was  a  member,  but  not  on  charges  for  board  while  the  ward 
lived  in  his  family.      Williamson  v.  Williams,  G  Jones  Eq.,  G2. 
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1.  Lands  descended  in  Virginia  are  equitable  assets,  and 
charge  the  heir  in  this  state  witli  debts  of  his  ancestor,  due  by 
specialty  and  binding  his  heirs;  and  if  the  heir  has  sold  the 
lands  and  received  the  value,  a  decree  shall  be  made  against 
him  for  that  amount.  UamiUon  v.  Haynes,  Conf  Eep.,  413, 
(480.) 

2.  Where  a  decree  was  madeforthepayment  of  money  against 
an  administrator,  and  it  was  ascertained  by  the  decree  that  he 
had  no  assets,  it  was  held  that  a  sci.  fa.  under  the  act  of  1784 
(Rev.  Stat.,  ch.  63,  sec.  1)  was  confined  to  judgments  at  law,  and 
that  the  only  remedy  for  the  plaintiff  was  by  a  bill  against  the 
heirs  to  have  satisfaction  out  of  the  real  assets.  Jeffreys  v.  Yar- 
hrough,  1  Dev.  Eq.,  506.  (As  to  the  manner  in  which  debts  are 
now  to  be  collected  out  of  the  real  estate  of  deceased  debtors, 
see  Rev.  Code,  ch.  46,.  sec.  44  and  several  succeedijig  sections,) 

3.  At  law  the  heir  is  entitled  to  the  possession  of  land  descen- 
ded until  a  judgment  against  him;  and  so  in  equity,  as  against 
a  creditor  not  having  a  specific  lien,  he  is  entitled  until  a  de- 
cree.    Harrison  v.   Wood,  1  Dev.  and  Bat.  Eq.,  437. 

4.  A  right  to  have  dower  assigned,  without  an  actual  assign- 
ment of  it,  does  not  in  law  or  equity  repel  the  heir's  right  to  the 
possession.     Ibid. 

5.  Where  an  administrator  suffers  a  debt,  which  is  really  duo 
from  the  estate,  to  be  recovered  from  him  by  a  person  not  prop- 
erly entitled  to  it,  though  while  the  judgment  is  unreversed,  he 
will  be  protected  in  paying  it  out  of  the  personal  estate,  yet  it 
forms  no  ground  for  a  claim  of  the  administrator  against  the 
heirs,  as  for  money  disbursed  by  him  for  the  benefit  of  the  es- 
tate beyond  the  personal  assets  he  had  received.  Newsom  v. 
Newsom,  3  Ired.  Eq.,  411. 

6.  An  administrator  can  have  no  claim  against  the  heirs  for 
his  commissions,  though  he  may  have  expended  all  the  per- 
sonal estate  in  the  payment  of  debts.     Ibid. 

7.  Where  the  personal  estate  of  a  deceased  debtor  has  been 
exhausted  and  his  lands  have  also  been  sold,  creditors,  whose 
debts  remain  unsatisfied,  have  a  right  in  equity  to  have  satisfac- 
tion decreed  out  of  tlie  rents  and  profits  dei'ived  from  the  landa 
by  the  heirs;  at  least  of  so  much  as  remain  in  their  hands  unex- 
pended-    Washvhjton  v.  6^asser,  6  Ired.  Eq.,  336. 
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HOTCHPOT. 

1.  Devises  of  real  estate  by  a  parent  to  a  child  are  not  to  be 
brought  into  hotchpot  with  land  not  disposed  of  by  the  will,  but 
the  land  descended  is  to  be  divided,  as  if  that  were  the  whole 
real  estate  of  which  the  parent  had  ever  been  seized.  Johnston 
V.  Johnston,  4  Ired.  Eq.,  9. 

2.  Advancements  in  land  made  by  a  father  to  some  of  his  chil- 
dren are  not  to  be  brought  into  hotchpot  in  the  partition  among 
them  of  his  real  estate,  unless  he  has  died  totally  intestate  both 
as  to  his  personal  and  real  estate.  Jerkins  v.  Mitchell^  4  Jones 
Eq.,  207. 

3.  Under  the  Revised  Code,  chap.  3(S,  sec.  2,  an  estate  jo?/r 
autre  vie,  given  to  a  child  by  an  intestate  father,  is  subject  to  be 
brought  into  liotclfot  as  an  advancement,  in  the  division  of  other 
lands.     Dixon  v.  Coivard,  4  Jones  Eq.,  354. 

4.  One  half  of  an  estate  in  land  given  by  an  intestate  to  his 
daughter  and  her  husband,  is  subject  to  be  brought  into  hotchpot 
by  the  daughter  in  the  division  of  other  lands  among  the  heirs 
oi  the  intestate.     Ibid. 
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I.  What  is  to  be  deemed  a  marriage. 
II.  Of  marriage  settlements  and  agree- 
ments. 

III.  Convej'ances  to  the  separate  use  of 

the  wife. 

IV.  Of  the  wife's  power  over  her  sepa- 

rate estate. 
V.  liiits  by  a  liusband  to  bis  wife,  a;id 

contracts  with  her. 
VI.  Of  the  husband's   interest  in  his 
Avife's  estate. 
VII.  Wliat  interest  a  wife  may  acquire 
in  her  husband's  property. 


VIII.  Conveyances  in  fraud  of  marital 

rights. 

IX.  How  far  the  husband  is  bound  by 

debts  or  acts  of  his  wife. 

X.  Conveyances  by  husband  and  wife. 

XI.  Conveyances  to  husband  and  wife. 

XII.  Of  suits  by  and  against  husband 

and  wife. 
XIII    Efiect  upon  one  marrying  an  ex- 
ecutrix or  administratrix. 
XlV.  Divorce,    alimony    and    separate 
maintenance. 


I.       WHAT    LS    TO    BE    DEEMED   A    MARRIAGE. 


1.  Where  a  man  and  woman  live  together  as  man  and  wife, 
and  are  reputed  so  to  be  in  the  neighborhood  up  to  the  death  of 
one  of  the  parties,  and  have  children  which  they  treat  as  legiti- 
mate, a  court  will  not  declare  against  the  marriage  except  upon 
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the  most  overwhelming-  proof  that   there   was  no   marriage. 
Jackson  v'  Wiem,  6  Jones  Eq.,  141. 

II.       OF    MARRIAGE    SETTLEMENTS   AND    AGREEMENTS. 

1.  A  husband  is  neither  heir  nor  next  of  kin  to  his  wife;  he 
answers  not  to  a  description  used  in  a  marriage  settlement  of 
heir  of  the  Avife;  for  though  in  determining  the  quantity  of  an 
estate,  the  word  "heii's"  would  be  received  as  a  word  of  expan- 
sion or  limitation,  and  the  same  force  alloAved  it  as  if  the  words 
"  executors  and  administrators  "  had  been  used  in  reference  to 
personalty;  yet,  in  arriving  at  intent  in  the  construction  of  a 
marriage  settlement,  the  court  will  consider  the  common  mean- 
ing of  the  word  "  heirs,"  though  it  be  a  technical  word,  and 
where  it  is  not  used  technically  (as  Avhen  applied  to  personalty,) 
it  shall  be  taken  to  mean  bVod  relations,  and  is  the  same  with 
the  next  of  kin.      Tyson  v.  Tyson,  2  Hawks,  472. 

2.  A  post-nuptial  agreement,  made  upon  sufficient  considera- 
tion between  husband  and  wife,  will  be  enforced  in  equity. 
Liles  V.  Fleming,  1  Dev.  Eq.,  185. 

3.  Where  there  was  an  agreement  to  settle  property  on  the 
wife,  and  the  husband,  by  wall,  bequeathed  that  property  to  a 
stranger,  it  teas  held,  upon  the  wife's  dissenting  from  the  will, 
that  her  right  to  a  child's  part  of  the  personalty  could  be  de- 
feated only  by  a  satisfaction  in  express  words,  or  one  resulting 
from  a  necessary  implication,  and  there  being  neither,  that  she 

^  was  entitled   to  both  the  settled  property   and    a  child's  part. 
Ibid. 

4.  Where  a  marriage  settlement  does  not  conform  to  the  in- 
tention of  the  parties,  either  through  mistake  or  the  fraud  of 
one  of  the  parties,  it  will  be  corrected  in  a  court  of  equity. 
Scott  V.  Duncan,  1  Dev.  Eq.,  403. 

5.  Where,  however,  the  correction  interferes  with  the  rights 
of  the  husband  or  wife  or  issue  of  the  marriage,  it  Avill  be  made 
with  more  caution  than  wdien  it  interfered  with  the  interest  of 
collaterals  only.     Ibid. 

6.  These  are  volunteers  and  the  settlement  wall  be  reformed 
as  to  them,  if  it  has  been  obtained  by  surprise,  undue  influence 
and  abuse  of  confidence  by  a  trustee  entrusted  to  have  the 
deed  drawn  up,  or  by  the  mistake  of  the  parties  as  to  its  con- 
tents.    Ibid. 

7.  A  marriage  settlement,  which  does  not  conform  to  the  in- 
tention of  the  wife,  will  not  be  annulled,  so  as  to  leave  the  pro- 
perty subject  to  the  legal  control  of  the  husband;  but  it  will  be 
reformed  by  inserting  the  omitted  provision,  upon  the  same  prin- 
ciple as  that  on  which  articles  are  executed.     Ibid. 

a.  A  deed  whereby  a  husband  conveye^l  to  his  wife  several 
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slaves,  withoiit  the  intervention  of  a  trustee,  will  not  be  set  np 
in  equity,  where  the  parties  live  unhappily,  where  there  was  no 
evidence  of  a  delivery,  except  the  production  of  the  deed  by  the 
wife  after  the  death  of  her  husband,  and  where  she  had  never 
claimed  the  slaves  during  the  husband's  life,  but  had  permitted 
them  to  be  sold  by  his  administrator,  and  had  purchased  some 
of  them.     Elliott  v.  Elliott,  1  Dev.  and  Bat.  Eq.,  57. 

9.  Whether  a  defective  gift  from  a  husband  to  his  wife  will 
be  aided  in  this  state,  qurere.  But  certainly  it  will  n.ot  be,  un- 
less she  shows  merits,  and  a  clear  intenticm  by  the-  husband  to 
divest  his  title  and  hold  for  her  benefit.     Jbid. 

10.  The  presumption  of  a  deliveiy,  which  arises  from  the  ex- 
ecution and  attestation  of  a  deed  valid  at  law,  does  not  take 
place  as  to  one  by  a  husband  to  his  wife;  there  must  be  proof  of 
a  delivery  in  fact,  or  of  acts  or  declarations  of  the  parties,  from 
which  it  may  be  inferred.     Ibid. 

11.  A  post  nuptial  settlement  made  in  favor  of  a  wife  by  a 
husband,  in  pursuance  of  an  agreement  before  n^arriage,  will, 
if  variant  from-  such  agreement,  be  reformed  in  a  court  of  equity ; 
but  if  by  accident,  or  misapprehension  of  its  legal  import,  the 
husband  makes  such  settlement  ni  accordance  with  antenuptial 
agreement,  when  he  desigmed,  after  marriage  to  vary  it,  even 
with  the  consent  of  the  v/ife  he  cannot  be  relieved.  Koonce  v. 
Bryan,  1  Dev.  and  Bat.  Eq.,  227. 

12.  An  antenuptial  settlement  in  articles  is  in  equity,  if  reg- 
istered, valid  as  a  lien  upon  tlie  property  agreed  to  be  settled, 
against  tlie  general  creditors  of  the  settler,  and  of  course  is 
valid  against  one  claiming  in  place  of  a  creditor.'  Therefore  a 
purchaser  at  execution  sale,  of  the  property  included  in  the^'set- 
tlement,  is  bound  to  execute  it,  although  he  may  not  have  had 
notice  of  it  at  the  time  of  his  purchase.  Freeman  v.  Rill,  1 
Dev.  and  Bat.  Eq.,  ?m. 

13.  Where  the  slaves  of  a  feme  sol ^  were,  upon  her  marriage, 
agreed  to  be  settled  u])on  the  intended  husband  for  life,  and  in 
default  of  issue,  subject  to  a  power  of  appointment  in  the  wife 
by  writing  in  the  nature  of  a  will,  and  the  wife  died  having 
made  an  appointment,  and  an  executor,  and  a  creditor  of  hers  ob- 
tained one  judgment  against  the  husband  for  her  debt,  and  an- 
other judgment  for  a  differeiit  debt  against  her  executor,  and  at 
the  sheriff's  sale  first  purchased  tlie  interest  of  the  husband  un- 
der the  judgment  against  him,  and  then  that  of  the  wife  under 
the  judgment  against  her  executor,  he  has,  in  equity,  only  an 
estate  for  the  life  of  the  husband,  and  as  the  amount,  which  he 
bid  for  that,  extinguishes  ^ro  tanfo  the  first  debt,  he  cannot  hold 
the  slaves  against  the  voluntury  appointee  of  the  wife  until  it  is 
paid.  But  he  has  a  right  to  liold  the  slaves  as  a  security  for  the 
latter  judgment,  because  mider  it  lie  got  nothing.  Slrlitk^r. 
Gurey,  2  Dev.  and  Bat,  Eq.,  42. 
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14  The  act  of  1785  (Eev.  Stat.,  ch.  37,  sec.  30.)  directing, 
■upon  marriag-e  settleiDentR,  that  provision  shall  be  made  for 
creditors,  is  confined  to  the  estate  and  creditors  of  the  husband. 
Ihid.     (See  Rev.  Code,  ch.  37,  sec.  25.) 

15.  The  execntor  of  a  writing  in  the  nature  of  a  will,  made  by 
a  feme  covert  under  a  power,  takes  no  interest  in  the  property 
subject  to  it:  but  it  vests,  without  his  assent,  in  the  appointee. 
1  hid. 

16.  A  marriage  settlement  which  directs  the  trustee,  in  the 
event  of  the  wife  dying  with  issue  of  the  marriage  before  her 
husband,  to  transfer  to  him  all  her  property  excepting  her  land 
and  slaves,  and  to  convey  them  as  she  should  appoint;  in  the 
event  of  the  wife's  surviving  the  husband,  there  being  no  issue 
of  the  marriage,  held,  upon  the  recital  and  other  parts  of  it,  to 
create  a  trust  of  the  land  and  slaves  for  her  sole  and  separate 
use.      Gee  v.  Gee,  2  Dev.  and  Bat.  Eq.,  103. 

17._  Clear  proof  of  fraud  or  mistake  is  necessary,  to  reform  a 
marriage  settlement,  and,  in  the  absence  of  it,  the  deed  is  held 
to  be  conclusive.     Ibid. 

18.  Slaves  in  the  hands  of  an  administrator,  to  a  share  of  which 
?ifeme  sole  is  entitled,  it  seems,  pass  under  the  decription,  in  a 
marriage  settlement,  of  all  the  slaves  of  which  she  was  possessed. 
Ibid. 

19.  Upon  an  account  of  the  separate  estate  of  a. married  wo- 
man between  her  and  her  husband's  administrator,  the  latter  is 
not  entitled  to  credit  for  debts  ot  the  former  paid  by  his  intestate 
during  the  coverture.     Ibid. 

20.  Where,  under  a  marriage  settlement,  the  property  of  the 
wife  was  conveyed  to  a  trustee  upon  trust  "to  pay  to,  or  to  au- 
thorize and  empower  the  husband  to  take  and  receive  from  time 
to  time,  during  his  life,  as  the  husband  of  his  said  wife,  and  not 
longer,  or  after  he  shall  so  cease  to  be,  the  interests,  profits  and 
annual  produce  of  the  said  property  to  and  for  his  own  use,  and 
that  of  his  wife,  but  so  that  the  same  is  in  no  wise  to  be  subject 
to  his  debts,"  it  was  held,  that  the  wife  was  entitled  to  a  decent 
support  and  maintenance  out  of  the  means  placed  in  her  hus- 
band's hands,  only  so  long  as  she  remained  living  with  him,  un- 
less he  turned  her  away,  or  by  intolerable  ill-usage  compelled 
her  to  leave  him.      Wilcox  v.   Wilcox,  1  Ired.  Eq.,  36. 

21.  A  woman,  previous  to  her  first  marriage,  had  settled  to 
iier  sole  and  separate  use  certain  negro  slaves;  her  first  husband 
died;  the  widow  married  a  second  time,  and  her  second  husband, 
having  had  possession  of  the  said  slaves,  shortly  afterwards  died 
intestate,  leaving  one  child;  the  widow,  being  about  to  marry  a 
third  husband,  made  a  marriage  settlement,  and,  being  under 
the  impression  and  so  advised  by  her  counsel,  that  the  negroes 
secured  to  her  separate  use  in  the  first  marriage  settlement  con- 
tinued hers,  notwithstanding  her  second  marriage,  and  would 
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contiinie  to  her  separate  use  during  her  thii-d  marriage,  she  set- 
tled upon  her  son  by  her  second  marriage  all  her  distributive 
share  of  his  father's  estate.  These  negroes  and  the  distributive 
share,  as  she  supposed  it  to  be,  constituted  nearly  all  her  prop- 
erty. After  her  third  marriage,  it  being  determined  by  the  su- 
preme court,  that  the  negroes  included  in  her  first  marriage  set- 
tlement went  absolutely  to  her  second  husband  and  constituted 
a  part  of  his  per.sonaI  property,  she  and  her  husband  filed  this 
bill  for  relief  It  was  held  by  the  court,  that  they  were  entitled 
to  relief  on  the  ground  of  mistake,  but  to  what  specific  relief  the 
court  would  not  now  say,  as  the  case  came  before  it  upen  a 
demurrer  to  the  plaintiff's  bill      Watson  v.  Cox,  1  Ired.  Eq.,  389. 

22.  A  husband  and  wife  having  parted,  and  become  after- 
wards reconciled,  S.,  the  husband,  by  deed  conveyed  to  jMebaue 
certain  lands,  slaves,  &c.,  "  in  trust  that  said  Mebane  should 
hold  the  said  lands,  slaves,  &c.,  to  the  use  of  Nancy,  the  wife, 
for  and  during  her  natural  life  and  after  her  deatli,  to  the  use  of 
her  children  by  the  said  S.,  and  the  said  jMebaue,  in  execution  of 
t'le  trusts  hereby  intended  to  be  created,  may  lease  out  the  lands 
and  hire  out  the  negroes  aforesaid,  and  sell  the  household  and 
kitchen  furniture,  stock  of  cattle,  horses  and  sheep,  or  any  part 
thereof,  and  place  tlie  money  out  at  interest,  or  apply  the  same 
towards  the  maintenance  of  the  said  Nancy  during  her  life;  it 
being  the  object  and  intention  of  the  said  Steel  to  settle  in  the 
hands  of  the  said  Mebane  a  tlecent  maintenance  and  support  for 
his  wife  Nancy  over  and  above  her  claims  to  dower,  and  to  se- 
cure an  interest  in  the  property  aforesaid  in  remainder  to  the 
children  of  the  said  Steel  on  the  body  of  the  said  Nancy  begot^ 
ten."  Neld  that  by  this  deed  the  wife  took,  in  equity,  an  estate 
in  the  propeity  to  her  sole  and  separate  use.  It  necessarily  fol- 
lows, when  a  husband  makes  a  conveyance  to  a  trustee  for  the 
use  of  his  wife,  that  it  is  for  her  sole  and  separate  use.  Steel  v. 
Steel,  1  Ired.  Eq.,  452. 

23.  If  there  be  an  express  gift  to  the  husband  by  the  wife  of 
her  separate  estate,  or  if  one  can  be  implied,  as  from  the  receipt 
by  him  of  the  income  of  her  estate  by  her  direction  or  permis- 
sion, and  employnig  it  in  the  support  of  his  family,  including 
the  wife;  in  such  cases,  the  wife  cannot  charge  the  assets  of  the 
dead  husband  for  the  money  thus  received  and  applied;  or,  at 
most,  for  not  longer  than  the  year  next  before  his  death.     Ihid. 

24.  In  construing  marriage  articles,  courts  of  equity  are  not 
restrained  by  the  technical  rules,  which  prevail  in  limitations  of 
legal  estates  and  executed  trusts,  but  indulge  in  a  liberal  inter- 
pretation, so  as  to  secure  the  protection  and  support  of  those  in- 
terests, which,  from  the  nature  of  the  instrumentw  it  must  be  pre- 
sumed were  thereby  intended  to  be  secured.  Gause  v.  Hale,  2 
Ired.  Eq.,  241. 

25.  Where  articles  were  entered  into  before  marriage,  by  which 
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it  was  stipulated,  that,  when  the  marriage  took  place,  the  lanJss' 
and  negroes  therein  mentioned,  .should  be  conveyed  to  a  trustee- 
named  in  said  articles,  that  they  might  be  assured  to  the  wife 
during  her  natural  life,  and,  from  and  after  her  decease,  to  the 
use  and  behoof  of  the  heirs  of  said  wife  and  husband,  and  in  de- 
fault of  such  issue,  then  to  the  use  and  behoof  of  the  said  wife, 
her  heirs  and  assigns  forever;  it  loas  decreed^  on  the  bill  of  the 
said  trustee,  after  the  marriage,  and  against  the  expressed  wishes 
of  the  said  husband  and  wife  in  their  answer,  that  the  husband 
and  wife  should  execute  conveyances,,  by  which  there  should  be 
secured  to  the  wife  an  estate  during  her  life,  free  from  the  debts 
of  the  husband,  and,  during  the  coverture,  exempt  from  his  pow- 
er, with  a  limitation  to  such  children  as  might  be  born  after 
marriage,  equally  to  be  divided  between  them,  and  in  case  of  the 
death  of  any  of  them  under  age,  or,  if  females,  unmarried,  and  un- 
der age,  with  limitations  over  to  the  survivors  and  survivor,  and 
with  an  ultimate  limitation  over  to  the  wife,  in  case  there  should 
be  no  such  issue  of  the  marriage,  or  none  living  at  her  death. 
Ihid.  _  "  ^  _ 

2G.  To  constitute  a  conveyance  to  a  trustee  for  a  married  wo- 
man for  her  sole  and  separate  use,  no  technical  language  is  ne- 
cessary. But  it  must  appear  unequivocally  on  the  face  of  the 
instrument  to  the  satisfaction  of  the  court,  that  the  intention  was 
to  exclude  the  husband  from  any  interference  with  the  property 
conveyed.     Heafhinan  v.  H'dl,  3  Ired.  Eq.,  414 

27.  Where  a  conveyanc  Avas  made  to  a  trustee  of  certain  ne- 
groes in  trust  "  for  the  entire  use,  benefit,  profit  and  advantage 
of"  the  feme  covert^  it  tvas  held  that  the  sole  and  separate  ase  of 
the  property  was  conveyed  to  her.     Ihid. 

28.  The  specific  execution  of  marriage  articles,  and  the  refor- 
mation of  settlements  executed  after  marriage,  because  of  their 
not  conforming  to  articles  entered  into  before;  marriage,  are 
among  the  ordinary  subjects  of  equity  jurisdiction.  Dunn  v. 
Tharp,  4  Ired.  Eq.,  7. 

29.  Parol  agreements  in  consideration  of  marriage,  entered  in- 
to before  the  statute  of  1819,  are  valid  and  will  be  enforced  in 
equity.     Ihid.     (See  Rev.  Code,  ch.  50,  sec.  11.) 

30.  A,  being  about  to  be  married,  conveyed  certain  slaves  to  a 
trustee  in  trust  for  herself  and  her  future  husband  duri^ig  their 
joint  lives,  and  if  she  survived  her  husband  to  her  use  only;  if 
he  survived  her,  then  to  such  person  or  persons  as.  she  might 
bequeath  them  to  by  will,  and  if  she  made  no  will,  then  to  the 
use  of  the  husband  for  life,  remainder  "  to  the  use  of  her  next  of 
kin,  under  the  statute  of  distributions;"  and  it  was  held  that  A, 
having  died  without  executing  the  power,  the  husband  was  en- 
titled to  a  life  estate  only;  that  he  was  not  one  of  her  next  of 
kin  under  the  statute  of  distributions,  and  the  remainder  in  the 
slaves,  after  his  death,  belonged  to  her  nearest  relatives  of  her 
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blood,  who  were  such  next  of  kin  under  the  statute;  and  that, 
even  if  the  conveyance  had  been  to  "  her  legal  representatives, 
according  to  the  statute  of  distributions,"  the  husband  could  not 
have  taken,  because  he  is  her  legal  representative  jure  mariti, 
and  not  according  to  the  statute.  Peterson  v.  Wtbh,  4  Ired. 
Eq.,  56. 

31.  By  marriage  articles,  it  was  stipulated  that:  "  All  the  right, 
title  and  interest  of  the  property,  now  belonging  to  S.,  (the  in- 
tended wife,)  shall  nc^t  be  changed  or  so  altered  as  to  become 
subject  to  the  control  of  J.,  (the  intended  husband,)  as  respects 
being  subject  to  the  payment  of  any  debts  of  the  said  J.,  which 
he  may  now  owe,  or  may  hereafter  contract  in  any  way  what- 
ever, or  be  subject,  or  be  liable,  to  be  sold  by  the  said  J.  to  his 
use  and  benefit,  without  the  consent  of  the  said  S.  Neverthe- 
less the  said  J.  has  full  power  and  authority  to  the  property 
of  the  said  S.  at  all  times  in  such  manner  as  shall  be  most  con- 
ducive to  the  said  S.,  and  that  a  reasonable  portion  of  the  prop- 
erty as  aforesaid,  shall  be  made  use  oi  by  the  said  J.  for  the 
better  support  of  the  said  S."  It  laas  held  that  the  wife  had  no 
power,  by  virtue  of  these  marriage  articles,  to  dispose  of  tho 
property  by  will.     Jones  v.  Hurst,  7  Ired.  Eq.,  134. 

3*J.  Marriage  articles  are  not  considered  as  settlements,  and  as 
such,  to  be  taken  as  fully  and  duly  expressing  the  well  consid- 
ered and  final  family  arrangements  by  persons  about  to  enter  the 
marriage  state.     Hooks  v.  Lee,  8  Ired.  Eq.,  157.. 

33.  Such  contracts  are  considered,  iti  a  court  of  equity,  as  but 
notes  of  the  heads  of  an  agreement  in  its  nature  executory,  and 
the  trusts  created  by  it  are  to  be  favorably  moulded  by  the  court, 
so  as  to  effectuate  the  intention  of  the  parties,  in  reference  to  the 
provisions  for  themselves,  for  the  issue  of  the  marriage,  and  such 
other  persons  as  are  apparently  within  the  contemplation  of  the 
parties.     Ib'd. 

34.  They  may  be  modified,  so  as  even  to  have  the  chasms  in 
in  them,  in  not  providing,  for  example,  for  particular  events, 
supplied,  when  requisite  to  effectuate  the  general  intention,  if  it 
can  be  collected  either  from  the  language  of  the  inslrument  or 
from  the  stipulations  usually  inserted  in  such  agreements,  or 
from  the  condition  of  the  particular  contracting  parties,     lldd. 

35.  Whether  an  infant  female  can  or  cannot  bind  her  land  by 
a  marriage  contract,  yet,  if  lands,  to  which  she  is  entitled  with 
others  as  tenants  in  common,  be  sold  for  partition,  under  an  or- 
der of  a  court  of  equiry,  a  contract  made  by  lier.  she  being  still 
an  infant,  for  the  conveyance  of  the  fund  arising  from  such  sale,. 
in  consideration  of  marriage,  will  not  be  supported,  where  it 
appears  that  she  was  under  a  misapprehension  of  her  rights, 
and  believed  that  the  fund  constituted  personal  and  not  real 
estate.     Satfcrfield  v.  RiddicA;  8  Ired.  Eq.,  265. 

36.  An  infant  female  may  settle  her  personal  estate  at  mar- 
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riage,  on  the  ground  that  it  cannot  be  to  her  prejudice,  but  must 
be  to  her  advantage,  if  it  secure  to  her  or  her  issue  anything, 
since,  without  the  settlement,  the  whole  would  go  to  the  hus- 
band absolutely,  on  the  marriage.     Ihid. 

37.  Where  marriage  articles  were  never  mentioned  to  the  in- 
tended husband  until  the  parties  were  on  the  floor  to  be  married^ 
and,  having  been  executed,  were  kept  in  the  possession  of  the 
liusband  v/ithout  being  registered,  it  was  held  that  one  who  pur- 
chased from  the  wife  the  slaves  conveyed  in  those  articles,  but 
kept  his  deed  secret  from  the  husband  until  after  the  wife's 
death,  a  period  of  more  than  fifteen  years,  had  no  equity  against 
the  husband  to  compel  him  to  carry  the  articles  into  effect 
Taylor  v.  Eickman,  Busb.  Eq ,  278. 

38.  Antenuptial  agreements,  being  peculiarly  lial:)]e  to  misap- 
prehension and  misrepresentation,  will  not  be  enforced  in  our 
courts,  unless  the  court  l)e  entirely  satisfied  that  they  were 
made.  Hence,  when  a  bill  states  that  such  a  contract  was  made, 
but  states  also  that  it  was  not  reduced  to  writing,  "because  the 
parties  thought  its  provisions  were  already  embraced  in  the  will 
of  a  relation,"  from  whom  the  property  was  derived,  the  bill  will 
be  dismissed  upon  demurrer.  Montgomery  v.  Hcnderso'n,  3  Jones 
Eq.,  113. 

39.  A  limitation  in  a  deed  of  marriage  settlement  to  tlie  hus- 
band and  wife  during  their  joint  lives,  and  to  the  survivor,  and 
if  the  wife  should  survive,  then  the  trustees  should,  at  her  re- 
quest, convey  the  property  to  her,  and  if  she  should  die  without 
making  such  request,  then  to  such  child  or  children  as  she  might 
leave,  and  if  she  should  die  without  issue  then  to  her  next  of 
kin,  luas  held  to  make  all  three  of  the  latter  contingences  de- 
pendent on  the  event  of  the  wife's  surviving  her  husband;  and 
that  though  she  died  without  issue,  and  never  called  for  a  con- 
veyance from  the  trustees,  yet,  as  the  husband  survived  her,  he 
was  entitled  to  the  property  under  the  deed,  wdiioh  excluded  her 
next  of  kin.     McBrlde  v.   WilUcmifi,  4  Jones  Eq.,  2G8. 

40.  An  agreement  between  parties  previous  to  and  in  contem- 
plation of  marriage,  that  neither  of  them,  after  the  death  of  one, 
should  claim  any  thing  that  had  belonged  to  the  other  before 
marriage,  was  held  to  be  sufficient  in  equity  to  exclude  the  wife 
from  dower,  a  year's  provision  and  a  distributive  share,  out  of 
the  husband's  estate.      Conley  v  Laicson,  5  Jones  Eq.,  132. 

41.  Where  a  woman  and  her  intended  husband,  upon  the  eve 
of  marriage,  were  indiiced  by  her  brothers  to  execute  a  mar- 
riage agreement,  by  which  her  property  was  to  be  conveyed  to 
trustees,  in  such  a  manner  as  to  deprive  her  not  only  of  the  right 
to  dispose  of  the  rents  and  profits  thereof  during  coverture,  but 
of  the  right  to  dispose  of  the  property  itself,  both  during  the 
coverture  and  afterwards,  though  she  might  survive,  and  gave 
the  ultimate  remainder  over  after  her  death  without  issue  "  to 
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her  present  heirs,"  she  being-  at  the  time  past  the  usual  age  for 
child-bearing;  it  was  held  that  sncli  a  con(ii:act,  unless  proved 
by  the  clearest  testimony  to-  have  been  jkilij  landerstood  and 
freely  assented  to  by  the  intended  wife,  would  be  declared  to  be 
fraudulent  as  to  her,  and  also  inoperative  as  against  the  hus- 
band, except  so  far  as  it  could  be  shown  that  he  freely  assented 
to  it.     Sunderlin  v  Bohinson^  6  Jones  Eq.,  155. 

42.  Courts  of  equity  have  no  jurisdiction  to  reform  a  marriage 
settlement,  by  which  p-i-ojicrty  is  conveyed  to  the  separate  use  of 
the  wife,  when  the  bill  alleges  no  fraud,  imposition,  error  or 
mistake,  in  respect  of  the  contents  ot  the  deed  or  its  execution, 
and  there  is  no  allegation  tluit  any  provision  of  the  deed  has 
been  found  to  be  hurtful  io  the  fund,  prejudicial  to  the  interests 
of  the  parties,,  or  of  marked  inconvenience  in  the  execution. 
GrosshuvJ  V.  S/iobcr,  1  W'iiist.  Eq.,  10. 

4o.  In  a  marriage  settlement,  after  a  provision  for  the  husband 
and  wife  iliiring  their  lives,  the  property  wa.s,  at  their  deaths,  to 
be  equally  divided  among  all  the  children,"  whicli  th.e  wife  had 
by  a  former  marriage^  or  might  have  by  th-e  then  marriage,  it 
waji  held  that  grandchildren  were  embraced  under  the  term  chil- 
dren, when  other  parts  of  the  instrument  showed  that  grand- 
children M'ere  in  the  contemplation  of  rhe  parties;  and  that  this 
construction  was  the  more  readily  adopted,  because  such  instru- 
ments are  generally  intended  to  provide  for  tlie  oifspring  of  the 
parties.     Scott  v.  Bloore,  1  Winst.  Eq.,  98. 

See  (Contract — Of  executory  contracts,  92.) 

III.   CONVEYANCES  TO  TUB  SEPARATE  USE  OF  THE  WIFE. 

1.  A  husband  cannot  be  deprived  of  property  given  to  his  wife, 
except  by  clear  and  unequivocal  expressions  in  the  deed  of  gift 
or  devise,  leaving  no  reasonable  doubt  that  the  property  was 
given  to  the  separate  use  of  the  wite.  Ashcrccfc  v.  Little,  4  Ired.. 
Eq.,  23(). 

2.  Where  a  deed  of  gift  of  a  negro  was  made  to  a  married 
woman  and  her  children,  (two  sons,)  and  these  words  were  added, 
"  but  the  said  gift  to  extend  to  no  other  person,"  it  was  held 
(Daniel  J.  dissenting)  that  these  words  did  not  create  a  separate 
estate  in  the  wife,  especially  as  th-ey  extended  equally  to  the  gift 
to  the  sons,,  and  that,  therefore,  the  husband  was  entitled  to  the- 
share  of  the  negro  so  given  to  the  wife      Ibid. 

3.  Where  land  Avas  devised  to  a  trustee,  in  trust  "for  the  sole 
and  separate  use  of  A  B,  until  such  time  as  the  then  existing' 
debts  of  her  husband  should  have  been  by  him  discharged  and  sat- 
isfied, and  in  that  event  to  be  conveyed  to  him,"  it  was  held  that,, 
when  the  husband  died  without  having  discharged  such  debts, 
the  equital'le  fee  simple  rested  either  in  the  said  A  B,  or  in  lier 
for  life,  and  after  her  death,  iu  the  heirs  at  law  of  the  devisor,- 
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and  that  in  either  case  the  pui'chaser  of  tlie  land,  sold  nnder  a 
decree  of  the  courtjof  eqnity,  to  wliicli  the  said  A  B  and  the  said 
heirs  were  parties,  acquired  a  good  title  in  fee  simple.  Ashe  v 
Hale,  5  Ired.  Eq.,  55. 

4.  A  being  separated  from  her  husband,  it  was  agreed  between 
B,  the  brother  of  A,  and  the  husband,  that,  in  consideration  of 
two  hiuidred  dollars  and  other  considerations  from  B  to  the  hus- 
band, the  husband  should  deliver  three  negroes  to  B  for  the  sole 
and  separate  use  ol  A;  and  the  negroes  were  accordingly  so  de- 
livered. Afterwards  A  became  reconciled  to  her  husband ;  and 
it  was  held  that  B  held  these  slaves  for  the  sole  and  separate  use 
of  A  and  must  account  for  them  as  such,  with  the  right,  how- 
ever, to  be  reimbursed  such  sums  as  he  had  advanced  for  A. 
Rnntly  v.  Btmthj,  6  Ired.  Eq.,  514. 

5.  Where  in  an  agreement  in  contemplation  of  a  marriage  be- 
tween A,  the  intended  husband,  and  B,  the  intended  wife,  (no 
trustee  being  interposed)  it  was  stipulated  as  to  B's  property 
that  she  should  "have  and  hold  the  land,  negroes,  &c.,  to  the 
only  use  and  benetit  of  the  said  B  her  executors  and  assign^  for- 
ever;" it  was  held  that  these  words  "executors  and  assigns" 
could  not  mean  to  convey  the  property  to  her  "next  of  kin," 
for  "executors  and  administrators,"  taken  as  words  ot  purchase, 
never  mean  "next  of  kin;"  and  that  if  nothing  more  appeared 
in  the  deed,  the  wife  would  Take  an  absolute  estate,  which,  upon 
her  death  without  having  made  a  disposition  of  it,  would 
pass  to  her  husband  as  her  administrator,  or  to  such  person  as 
might  administer  for  her  husband.  Hoolis  v.  Zee,  7  Ired.  Eq.,  83. 

G.  But  where  in  the  same  deed  it  was  thus  stipulated  by  the 
intended  husband:  "I  the  said  A  do  hereby  assign,  &c.,  and 
have  by  these  presents  sold,  assigned,  &c.,  to  the  said  B  all  the 
right,  title,  estate,  interest  and  benefit,  which  I  may  by  law  ac- 
quire, derive  or  receive,  either  in  law  or  equity,  in  and  to  the 
said  real  and  personal  estate,  belonging  to  the  said  B  by  reason 
of  the  said  intermarriage,"  it  teas  held  that  A  had  thereby  re- 
nounced and  given  up  all  riglits,  which  he  would  otherwise 
have  been  entitled  to  either  in  law  or  equity,  after  the  death  of 
his  wife  as  her  husband;  and  of  course  could  claim  none  of  the 
property  so  secured,  in  that  capacity.  And  further,  that  this 
construction  was  not  varied  by  the  insertion,  in  the  clause  cove- 
nanting for.  further  assurance,  of  the  words  "  entirely  to  divest 
himself  of  right,  title  and  estate  in  and  to  the  land,  negroes,  &c., 
so  that  he  nor  liis  creditors  shall  have  any  right  to  sell  or  con- 
tract tliesame."     Ihid. 

7.  Although  a  deed  from  a  husband  to  his  wife  cannot  have 
the  effect  of  vesting  a  title  in  her,  yet  it  amounts  to  a  declara- 
tion of  trust  in  her  favor.     Huntly  v.  HuntJy,  8  Ired.  Eq.,  250. 

8.  Where  a  husband  executed  a  deed,  intending  thereby  to 
secure  certahi  property  to  his  wife  and  her  children  by  him;  he 
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having  theretofore  provided  for  his  other  children  by  a  prior 
marriag-e;  and  he  afterwards,  and  until  his  death,  recognized 
said  deed  as  passing  the  property  as  he  intended,  thongh  the 
same,  being  made  directly  to  the  wife,  was  insufficient  for  the 
purpose;  it  icas  held  that  these  circumstances  constituted  a  mer- 
itorious consideration,  by  which  a  court  of  ec^uity  would  hold 
the  husband's  representative  a  trustee  tor  the  widow.  Garner  v. 
Garner,  Busb.  Eq.,  1. 

9.  Where  a  wife  insists  that  her  husband  made  to  her  an  ac- 
tual gift  of  property,  so  as  in  ecpiity  to  bind  liim  and  his  per- 
sonal representatives,  she  must  show  herself  to  have  been  mer- 
itorious, and  show,  moreover,  a  clear  intent  on  the  part  of  her 
husband  to  divest  himself  immediately  of  the  property,  and  to 
invest  her  with  a  separate  estate  therein,  and  that  such  a  provis- 
ion was  reasonable.     Paschall  v.  Hall,  5  Jones  Eq.,  108. 

10.  Where  slaves  were  conveyed  to  a  feme  covert  by  a  deed  of 
gift,  and  the  first  clause  of  the  conveyance  passed  the  legal  es- 
tate to  her  absolutely,  it  teas  held  that  a  subsequent  clause  of  the 
conveyance,  restraining  the  husband  from  all  control  over  the 
slaves,  was  inconsistent  with  the  first  clause,  and,  therefore,  in- 
operative, and  that  the  slaves  vested  in  the  huahand  jure  mariii. 
Smith  V.  3Iortin,  6  Jones  Eq.,  179. 

11.  In  order  to  create  a  separate  estate  in  a  feme  covert,  there 
must  be  words  sufficient  to  raise  a  trust  for  her  benefit.     Il)id. 

12.  Where  A  bought  land  from  B,  paid  the  price  and  directed 
him  to  convey  to  a  trustee  for  the  sole  and  separate  use  of  As 
M'ife  and  children,  and  B  executed  a  deed  with  the  intention  of 
conveying  the  land  accordingly,  but  from  the  ignorance  of  the 
draftsman  the  deed  was  inoperative;  and  afterwards  A  conveyed 
the  land  to  secure  the  payment  of  a  debt  to  C,  and  then,  by  vir- 
tue of  an  execution  against  C,  his  interest  in  the  lahd  was  sold, 
and  B  bought  from  the  sheriff  and  took  a  deed  from  him  at  the 
price  of  $150;  A,  at  the  time  of  his  purchase  from  B,  was  great- 
ly indebted  and  some  of  those  debts  Avere  still  due;  if  icas  held 
that  A  and  his  wife  might  maintain  a  suit  in  equity  to  compel  B 
to  convey  fhe  land  to  her  sole  and  separate  use;  and  that  the 
deed  from  the  sheriff  to  B  was  a  security  for  the  sum  of  $150 
paid  by  B  and  not  for  the  amount  of  the  debt  due  from  C.  Has- 
kell V.  Freeman,  1  Winst.  Eq.,  34. 

See  (Husband  and  wife — Of  marriage  settlements  and  agree- 
ments, 8-26-27.) 

IV.   OF  A  wife's  rOWER  OVER  HER  SEPARATE  ESTATE. 

1.  Property  in  the  hands  of  a  trustee  for  the  sole  and  separate 
use  of  a  /e})'ie  covert,  and  subject  to  her  absolute  disposition,  will 
be  held  lialjle  in  a  court  oi  equity  for  any  debts  she  may  con- 
tract, with  an  understanding,  express  or  implied,  that  they  are  to 
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be  paid  out  of  snch  property.     Frazier  v.  Brownlow,  3  Ired.  Eq.. 
237. 

2.  Land  was  conveyed  to  a  trustee  in  trust  "  to  receive  and 
pay  over  the  rents  and  profits  of  the  land  to  A  B,"  a  married 
woman,  for  ber  sole  and  separate  use  for  life  and  then  for  the  use 
of  her  ciiildren,  "  that  is  to  say,  only  in  default  of  any  such  ap- 
pointment by  the  said  A.  B.  in  nature  of  a  will,  during  her  life 
time,  as  is  herein  before  mentioned.  But  if  the  said  A.  B.  shall 
make  any  appointment  in  writing,  witnessed  by  two  witnesses, 
therein  appointing  said  land  to  any  person  or  persons  whatso- 
ever, then  in  trust  to  convey  said  land  to  such  person  or  persons 
as  the  said  A  B  may  appoint^  by  or  in  an}-  such  appointment 
in  writing  as,  or  in  writing  executed  by,  the  said  A  B  as  afore- 
said," it  was  held  that  under  this  power  A  B  might  appoint  the 
land  to  any  person  she  chose,  by  deed  attested  by  two  witnesses, 
and  that  lier  po  ver  was  not  res-trained  to  an  appointment  l)y  a 
writing  in  the  nature  of  a  will.    Ex  parte  Britfon,  4  Ired.  Eq.,  3.^, 

3.  A  power  to-  the  wife  created  by  mirriage  articles  will, 
though  only  an  equitable  one,  bind  the  estate  to  wliich  it  refers 
and  be  supported  in  equity,  in  the  same  manner  as  if  proper  le- 
gal conveyances  had  been  made.  Ncwlin  v.  Freeman,  4  Ired. 
Eq.,  312. 

4.  Where  land  is  conveyed  to  a  married  woman,  or  to  a  trustee 
for  her  separate  use,  slie  has  no  ability  to  dispose  of  that  land 
by  will,  nor  otherwise  than  by  the  ordinary. mode  prescribed  for 
the  conveyance  of  land  by  femes  covert,  unless  a  power  to  that 
efiect  has  been  expressly  given  to  her  in  the  deed  of  conveyance; 
but  it  is  otherwise  in  respect  to  personal  property.     Ibid. 

5.  Where  by  marriage  articles  the  laud  luhich  the  wife  shovld 
have  at  the  time  of  the  marrioxfe,  and  other  property,  were  agreed 
to  be  reserved  to  the  separate  use  of  the  wife,  with  a  power  to 
dispose  by  will  or  otherwise  of  the  saidlaivl  and  otlioi-  property, 
and  the  wife,  after  the  marriage,  purchased^  out  of  the  proceeds 
of  her  separate  estate,  other  land,  it  was  held,  that  she  had  no 
more  right  under  the  marriage  articles  to  dispose  of  this  land 
than  if  the  marriage  articles  did  not  exist,  the  deed  of  convey- 
ance not  giving  her  any  power  to  divspose  of  it.     Ibid. 

6.  A  feme  covert,  entitled  to  a  separate  estate  in  personal  prop- 
erty, may,  unless  there  be  some  clause  of  restraint  on  her  do- 
minion, convey  it  and  do  al'l  other  acts  in  respect  to  it,  in  the 
same  manner  as  if  she  were  a  feme  sole,  whetlier  a  trustee  be 
interposed  or  not.     liirris  v.  Harris,  7  Ired.  Eq..  111. 

7.  Where  a  contract  in  writing,  made  in  contemplation  of 
marriage,  and  signed  by  the  husband  and  wife,  does  not  expressly 
exclude  the  intended  husl)and,  but  gives  him  a  joint  use  in  the 
property  with  the  intended  wife  during  her  life,  she  has  no  such 
separate  interest  in  it  as  to  make  her  bond  obligatory  on  her  in 
equity  in  respect  to  it,  though  the  debt  was  contracted  upon  the 
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credit  of  the  property  contained  in  the  settlement.     Freeman  v. 
Moses,  2' Jones  Eq.,  22. 

8.  The  separate  estate  of  a  married  woman  is  not  Hable  to  her 
personal  engagements  generally,  but  only  where  the  debt  is 
charged  specifically  upon  her  separate  estate,  with  the  concur- 
rence of  the  trustee,  if  there  be  one.  Dro.per  v.  Jordan,  5  Jones 
Eq.,  175.     S.  P.  Johnston  v.  3falcom,  6  Jones  Eq.,  120. 

V.       GIFTS  BY  A  HUSBAND  TO  HIS  WIFE  AND  CONTRACTS  WITH  HER. 

1.  Gifts  made  by  a  husband  to  his  wife  during  coverture  will 
be  supported  in  equity  against  the  representatives  of  the  deceased 
husband.     S)nith  v.  Smith,  1  Winst.  Eq.,  30. 

2.  Contracts  by  the  husband  with  the  wife,  made  for  a  valua- 
ble consideration,  will  be  enforced  against  his  representatives. 
Ibid. 

See  (Husband  and  wife — Conveyances  to  the  separate  use  oF 
the  wife,  7-8-9.)  (Husband  and  wife — Of  marriage  settlements 
and  agreements,  8.) 

VI.       OF    THE    husband's    INTEREST   IN    HIS    WIFe's    ESTATE. 

1.  A  husband  may  assign  the  distributive  share  of  an  intes- 
tate's estate  to  which  his  wife  is  entitled;  but  it  cannot  be  levied 
on  by  execution,  while  in  the  administrator's  hands.  Dozier  v. 
Muse,  2  Hawks,  482. 

2.  In  this  state,  the  husband  may  recover  if  he  can  his  wife's 
choses'  in  action,  and  she  has  no  equity  for  a  settlement  to  be 
made  to  her  out  of  them,  even  though  he  be  insolvent,  and  had 
not  made  any  settlement  upon  her  on  the  marriage.  Bryan  v. 
Bryan,  1  Dev.  Eq ,  47.  S.  P..  Lassifer  v.  Baivson,  2  Dev.  Eq., 
383. 

3.  By  marriage^  the  husband  acquires  all  the  personal  chat- 
tels of  his  wife  in  possession ;  and,  as  at  law  the  possession  of 
the  cestui  que  trust  is  the  possession  of  the  trustee,  so  in  equity 
the  possession  of  tlie  trustee  is  the  possession  of  his  cestui  que 
trust:  consequently,  in  equity  the  husl)and  will  be  |entitled  to 
all  the  personal  chattels  of  which  his  Avifo  is  the  beneficial  own- 
er, and  which  are  in  the  possession  of  her  trustee.  Murphy  v. 
Grice,  2  Dev.  and  Bat.  Eq.,  199. 

4.  If  a  man  marry  a  woman  having  an  interest  as  next  of  kin, 
in  slaves  bequeathed  for  life,  and  die  after  the  death  of  the  ten- 
ant for  life,  Init  before  reducing  the  slaves  into  possession,  his 
wife,  and  not  his  representative,  will  be  entitled  to  them.  Har- 
die  V.  Cotton,  1  I  red.  Eq.,  61. 

5.  Where  real  estate  was  devised  in  fee  to  a  woman,  who  af- 
terwards married,  but  it  was  directed  in  the  will  that  the  pos- 
session should  be  retained  by  A,  a  third  person,  and  the  renta 
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and  profits  received  by  him  until  a  certain  debt  was  paid,  hekh 
that  the  interest  of  this  possessor  could  not  be  regarded  as  of  a 
higher  character  than  a  term  or  chattel  interest,  that  the  posses- 
sion of  a  termor  is  the  seizin  of  him  who  hath  the  inheritance, 
and  that  in  such  a  case,  the  wife  having  had  issue  born  during 
the  marriage,  the  husband  is  entitled  to  be  tenant  by  the  curtesy. 
Eoherison  v.  Stevens,  1  Ired.  Eq.,  247. 

(1  A  legacy  given  to  a  married  woman,  or  a  distributive 
share  falling  to  her  during  her  coverture,  and  not  received  by 
the  husbanci,  or  disposed  of  by  him  in  his  life-time,  survives  tV? 
the  wife.     Polndexter  v.  BlacJdmrn,  1  Ired.  Eq.,  28G. 

7.  Where  property  is  conveyed  to  a  trustee,  in  trust  for  the  sole 
and  separate  use  of  a  woman  then  married,  and  she  survives  her 
husband  and  marries  a'  second  time,  the  wife  no  longer  holds 
the  property  to  her  sole  and  separate  use,  but  her  whole  interest, 
if  it  be  personal  property,  vests  in  her  second  husband.  Miller 
V.  Bingham,  1  Ired.  Eq.,  423. 

<S.  If  a  bond,  note  or  bill  be  given  to  the  wife,  or  to  the  hus- 
baiid  and  wife  during  coverture,  the  legal  title  vests  in  the  hus- 
band, on  his  assent,  and  he  may  sue  alone  or  elect  to  join  his 
wife.  So,  if  a  slave  be  conveyed  to  a  wife  during  coverture,  the 
legal  title  vests  in  the  husband,  if  he  assent  to  the  conveyance, 
and  possession  of  the  slave  for  a  length  of  time  is  evidence  of 
such  assent.     Little  v.  Marsh,  2  Ired.  Eq,,  18. 

y.  The  statute  of  distributions  does  not  apply  to  the  estates 
of /f^;«fs  covert  dying  intestate.  The  husband  is  entitled  to  ad- 
minister upon  his  wife's  estate  for  his  own  benefit;  and  if  any 
other  person  shall  administer,  such  administrator  is  considered 
in  equity,  with  respect  to  the  residue  after  paying  the  debts,  as 
a  trustee  for  the  surviving  husband  or  his  representative.  Hop- 
piss  V.  Eshridge,  2  Ired.  Eq.,  54. 

10.  Where  there  is  a  legacy  of  slaves  to  A  for  life,  and  after 
her  death  to  B  and  two  others,  and  the  husband  of  B  dies  in  the 
life-time  of  the  tenant  for  life,  the  share  of  B  on  the  death  of 
the  tenant  for  life  will  go  to  her  in  her  own  right,  and  not  as 
the  administrator  of  her  husband.  WhifeJiUrst  v.  Harker,  2 
Ired.  Eq.,  292. 

11.  The  slaves  of  a  female  ward  will  go  to  the  reprefSentatives 
of  heriiusband,  though  he  married  while  the  slaves  wc'e  hired 
out  by  the  guardian,  and  died  during  the  term  for  which  they 
were  hired.     Stephens  v.  Doak,  2  Ired.  Eq.,  348. 

12.  Where  such  slaves  were  held  in  common  with  others,  to 
whom  the  same  person  was  guardian,  and  after  the  marriage,  by 
agreement  between  the  husband  and  giiardian,  the  slaves  were 
again  hired  out  and  the  liusband  became  the  hirer  of  one  and 
gave  his  note  for  the  hire  to  the  guardian,  it  iva.s  held  tiot  to  af- 
fect the  right  of  the  husband  or  of  his  representatives.     Ihid. 

13.  A  husband  has  no  right  to  dispose  by  will  of  a  remainder 
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in  a  slave,  belonging  to  his  wife  after  the  expiration  of  a  life  es- 
tate.    McBride  v.  Choate,  2  Ired.  Eq.,  610. 

14.  The  real  estate  of  a  decedent  was  sold  nnder  the  act  of 
assembly  for  partition  among  the  heirs;  and  the  proceeds  were 
put  at  interest  under  the  direction  of  the  court,  and  upon  the 
investment  a  large  amount  of  interest  accrued.  One  of  the  fe- 
male heirs  married;  and  it  ivas  held,  after  her  death  under  age 
and  without  issue,  that  the  surviving  husband  was  not  entitled 
to  any  part  of  the  principal  money  so  invested,  but  was  entitled 
to  the  interest  accrued  before  his  marriage  as  the  administrator 
of  his  vdfe,  and  to  the  interest  a,ccrued  during  the  coverture  he 
was  entitled  in  his  own  right.     3Iehanev.  Yancey,  3  Ired.  Eq.,  88. 

15.  When  the  plaintiif  has  an  equitable  title  to  a  tract  of  land, 
the  legal  title  to  which  is  in  the  heirs  of  a^person  deceased,  and 
the  plaintiff's  wife  is  one  of  those  heirs,  he  cannot  have  a  decree 
against  her  to  compel  her  to  join  in  the  conveyance  of  the  legal 
title.  But  when  he  dies,  his  heirs  may  file  a  bill  against  her,  or 
if  she  die  first,  he  may  file  a  bill  against  her  heirs,  to  obtain  her 
legal  title.      fVomhle  v.  CheeJ^,  3  Ired.  Eq.,  405. 

1 G.  If  a  legal  remainder  in  a  chattel  be  left  to  a  woman  after 
the  expiration  of  a  life  estate,  a  sale  of  such  legal  interest  by  her 
husl)and  will  be  valid,  though  he  should  die,  leaving  his  wife 
survif  ing  hnn,  before  the  expiration  of  the  life  estate.  Howell 
V.  Howell,  3  Ired.  Eq,,  522. 

17.  A  husband,  however,  cannot  assign  his  Avife's  equitable  in- 
terest in  a  chattel,  in  which  she  has  not  the  right  of  immediate 
enjoyment.     Ibid. 

18.  Where  a  wife  and  her  husband  turn  her  land  into  money, 
and  she  does  not  place  the  money  with  some  indifierent  person 
for  her  and  as  her  separate  property,  but  sufters  the  whole  to  be 
paid  to  the  husband,  tlie  clearest  proof  is  requisite  to  rebut  the 
presumption  that  it  was  paid  to  and  accepted  by  the  husband  for 
Jnmselt;  and  not  in  trust  for  his  wile.  Temple  v.  Williaim  4 
Ired.  Eq.,  39. 

19  A  husliand  is,  in  equity,  entitled  to  slaves,  held  in  trust 
tor  his  wife  (not  for  her  separate  use,)  in  the  same  manner  as  he 
would  hi  law  have  been  entitled  to  such  as  she  legally  owned  and 
he  had  reduced  into  possession.     Bcall  v.  Harden,  4  Ired.  Eq.,  76. 

20.  A  debt,_  legacy  or  distributive  share  of  the  wife  is  under 
the  control  of  the  husband  >so  far  as  to  empower  him  to  release, 
assign  or  receive  it.  But  if  in  his  life  time,  he  neither  re- 
leases, conveys  nor  receives  her  cJioses  in  action,  but  leaves  them 
outstanding,  they  belong  to  the  wife.  Bogers  v.  Biimpass,  4 
[red.  Eq.,  385. 

21.  Where  a  husband  gave  his  bonds  to  the  executor  of  the 
father  of  his  wife,  of  whose  estate  she  was  a  legatee,  and  the 
bonds  were  given  for  certain  piu'chases  he  made  at  the  execu- 
tor's sale,  and  also  for  a  sum  of  money  lent  to  liim  out  of  the 
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funds  of  the  estate,  there  being  no  agreement  at  the  time  that 
tliey  were  to  be  regarded  as  payments  of  the  legacy  to  the  wife^ 
it  luas  held  that,  after  the  death  of  her  husband,  the  wife  was. 
entitled  to  recover  the  whole  of  her  legacy.     Ibid. 

22.  Though  a  husband  may  assign  or  release  a  wife's  choses  in 
action,  or  convey  her  expectant  legal  iijterest  in  personal  chattels, 
vet  if  he  do  not  assign,  release  or  convey  them  during  coverture, 
they  survive  to  her  or  her  representative.  JVeeks  v.  Weeks,  5- 
Ired.  Eq.,  111. 

23.  When  the  land  of  a/eme  covert  is  sold  by  order  of  a  court 
of  equity  for  partition,  the  husband  is  entitled  to  a  life  estate  in 
the  proceeds  of  the  sale,  in  the  same  maimer  as  he  would  have 
had  a  life  estate  in  the  land,  if  it  had  remained  unsold.  Forbes 
V.  Smith,  5  Ired.  Eq.,  369.     (See  Eev.  Code,  ch.  82,  sec.  7.) 

24.  In  North  Carolina,  a  Avife  has  no  right  to  have  a  provision 
made  for  her  out  of  a  distributive  share  accruing  to  her  during 
her  coverture.  And  the  husband  is  not  at  liberty  to  make  a  vol- 
untary disposition  of  such  distributive  share,  even  in  trust  for 
his  wife,  so  as  to  prevent  it  from  being  liable  to  the  claims  of  his 
creditors.     Allen  v.  Alien.  (^  Ired.  Eq.,  2{)d. 

25.  A  husband  has  such  an  interest  in  a  legacy  to  his  wife 
that  he  may  assign  it  for  the  payment  of  his  debts.  Barnes  v. 
Pearson,  6  Ired.  Eq.,  482._  "  ._  * 

26.  C,  a  feme,  was  entitled  to  a  legacy  of  a  life  estate  in  two 
tliirds  of  a  certain  undivided  number  of  slaves,  and  sold  part  of 
them,  and  with  part  of  the  proceeds  purchased  a  house  and  lot. 
She  afterwards  married  B  who  released  his  interest  in  the  touse 
and  lot  to  the  legatee  of  the  other  inidivided  third  of  the  slaves, 
and  received  a  portion  of  the  amount  due  for  the  price  of  the 
slaves  sold  by  his  wife.  B  then  conveyed  all  his  interest  in  the 
"  house  and  lot "  lo  a  trustee  to  secure  creditors.  It  was  held  that, 
as  B  had  not  elected  to  take  the  house  and  lot  as  a  part  of  his, 
wife's  les'acy,  the  deed  to  the  trustee  for  creditors  passed  no  title, 
legal  or  equitable.     Powell  v.  McDonald,  7  Ired.  Eq.,  58. 

27.  A  term  for  years  does  not  exclude  the  actual  seizin  of  the 
wife.  Avhether  she  and  her  husband  receive  rent  or  not,  since  the 
possession  oi  the  lessee  is  that  of  the  reversioner;  and  therefore, 
in  such  case  the  husband  is  entitled  to  curtesy.  Carter  v.  Wil- 
liams, 8  Ired.  Eq.,  177. 

28.  A  testator  devised  "  that  his  plantation  called  Eagle  Falls 
remain  in  possession  of  his  wife  during  her  widowhood,  or  until 
his  son  B  arrived  at  the  age  of  twenty-one;"  and  that  his  negroes 
should  be  kept  on  the  plantation  during  that  period,  or  until  one 
of  his  daughters,  j\I.  or  C,  should  marry.  He  then  directed  how 
his  negroes  should  be  divided  between  his  wife  and  children  up- 
on the  happening  of  eitlier  of  these  events.  He  then  proceeded : 
"  I  also  give  my  three  children  all  of  my  tract  of  land  called  Ea- 
gle Falls,  one  third  part  of  which  is  hereafter  devised  to  my  wife 
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xim-mg  her  life,  to  them  and  their  heirs  to  be  equally  divided; 
two  thirds  of  which  is  to  be  taken  possession  of  immediately  up- 
on the  marriage  of  my  wife,  and  the  other  third  at  her  death._  I 
give  to  my  \vife  one  third  of  the  plantation  Eagle  Falls,  during 
her  natural  life,  it  being  in  lieu  of  her  dower.  Should  either  of 
my  children  die,  my  will  is  that  the  portion  or  portions  of  the 
child  or  children  dying  shall  be  di\-ided  between  my  wife  and 
rny  surviving  chilcl  or  children."  After  the  death  of  her  father, 
the  daughter  jI.  married,  had  issue,  and  died  before  her  brother  B 
arrived  at  the  age  of  twenty-one,  and  in  the  life  time  of  her  moth- 
er, and  it  teas  held  that  as  to  one  third  of  the  plantation  left  to 
the  widow  of  the  testator,  ]\I.  never  had  any  seizin,  and,  there- 
fore, her  husband  had  no  right  by  curtesy;  that  as  to  the  other 
two-thirds  the  widow  had  only  a  term  for  years,  as  her  estate 
was  determinable  at  all  events  upon  her  son's  arrival  at  the  age 
of  twenty-one ;  that  the  seizin  in  the  freehold  was  therefore  in 
M.  as  one  of  the  devisees,  during  her  life  time,  and  consequently 
her  husband  was  entitled  to  his  estate  by  the  cvirtesy  therein; 
and  that  ihe  survivorship  mentioned  in  the  last  clause  of  the 
will  must  refer  to  the  death  of  the  testator.     Ibid. 

29.  The  husband  acquires  by  marriage  a  title  to  his  wife's  per- 
sonal chattels,  not  claimed  adversely  by  another  person,  whether 
he  reduces  the  same  into  his  actual  possession  or  not ;  and  her 
being  tenant  in  common  with  another  person  makes  no  differ- 
ence. Thus  where,  after  marriage,  certain  slaves,  the  property 
-of  the  wife,  remained  at  the  house  of  her  mother,  with  wdiom 
the  parties  lived,  as  she  did  at  the  time  of  marriage,  and  were 
understood  to  belong  to  her  and  her  brother,  it  was  held  that, 
though  the  husband  did  not  exercise  any  acts  of  ownership  over 
the  slaves,  nor  take  them  away  on  removing  to  another  place  of 
residence,  where  he  soon  afterwards  died,  yet  he  had  acquired 
title  to  them  by  virtue  of  his  marital  rights.  Caffey  v.  Kelly, 
Busb.  Eq.,  48. 

30.  The  assignment  by  a  husband  of  his  wife's  equitable  choses 
in  action,  though  made  bona  Jide  and  for  value,  gives  to  the  as- 
signee only  the  right  of  the  husband  to  reduce  them  into  pos- 
session during  the  coverture,  and  if  the  husband  die  before  the 
assignee  has  recovered  them,  they  will  survive  to  the  wife.  Ar- 
rington  v.  Yarhoro^igJi,  1  Jones  Eq.,  72. 

31.  Where  a  legacy  was  g'iven  to  a  trustee  for  the  use  of  a 
•married  woman,  who  died  without  having  received  the  same,  the 

Eersonal  representative  of  the  husband,  who  survived  the  wife, 
ut  who  also  died  without  having  received  the  legacy,  was  held 
to  be  entitled  to  a  decree  for  the  same,  against  the  wife's  ad- 
ministrator.    Coleman  v.  HaUowell,  1  Jones  Eq.,  204. 

32.  A  resident  of  this  state  bequeathed  to  A,  the  wife  of  B, 
certain  slaves  and  other  personal  property'-,  and  appointed  B  and 
his  wife  executors.     B  and  his  wife  were  residents  of  another 
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state,  and  though  B  caused  the  will  to  be  proved,  he  did  not 
give  the  bond  required  by  the  law  of  this  state,  (see  Eev.  Code, 
ch.  4G,  sec.  12,)  to  entitle  a  non-resident  to  letters  testamentary, 
nor  did  he  obtain  such  letters  himself,  but  took  possession  of  the 
property  bequeathed  to  his  wife,  and  after  using  it  as  his  own 
for  nearly  twenty  years,  died,  leaving  his  wife  surviving;  if  was 
held  that  such  230ssession  and  use  did  not  vest  the  personal  pro- 
perty in  him  as  husband,  but  it  belonged  to  his  surviving  wdfe. 
Whether  he  was  entitled  to  the  profits  so  received  and  used  by 
him,  quaere.     Hairston  v  Hairston,  2  Jones  Eq.,  123. 

33.  While  a  husband  is  entitled  in  equity  to  be  tenant  by  the 
curtesy  in  his  wife's  equitable  estate,  he  is  not  so  entitled  in  her 
mere  equitable  right.     Sentell  v.  Robeson,  2  Jones  Eq.,  510. 

34.  Personal  chattels  situate  in  another  state,  becoming  the- 
property  of  a  married  woman  who  is  domiciled  with  her  husband 
in  this  state,  belong  to  liivajure  mariti  of  this  state,  and  are  not 
governed  or  conti'olled  by  the  laws  of  the  State  where  they  may 
happen  to  be.     BIcLean  v.  Hardin,  3  Jones  Eq.,  294. 

35.  The  act  of  the  State  of  Mississippi,  entitled  "  An  act  for 
the  protection  and  preservation  of  the  rights  and  property  of 
married  women,"  together  with  the  supplemental  act  of  1846, 
was  intended  only  for  the  married  women  who  were  domiciled 
in  that  state,  and  not  for  those  who  were  citizens  of  other  states. 
Ibid. 

36.  Where  slaves  vvere  bequeathed  to  a  trustee  for  the  sole 
and  separate  use  of  a  feme  covert  for  her  life,  with  remainder  to 
her  children,  it  ivas  held  that  the  money  arising  from  the  hires 
and  profits  of  the  slaves  during  the  life  of  the  wife  would  belong 
to  her  personal  representative,  to  be  applied  in  tlie  first  place  to 
the  payment  of  such  of  her  debts  as  were  properly  charge- 
able upon  it,  and  then  to  go  to  her  husband.  Jure  mariti.  Powell 
V.  Colb,  3  Jones  Eq.,  456. 

37.  A  husband  has  a  right  to  assign'  a  legacy,  or  a  distributive 
share,  due  to  his  wife,  for  the  purpose  of  paying  his  debts,  and  if 
the  assignee  can  reduce  it  into  possession  during  the  life  time 
of  the  husband,  the  wife  surviving  cannot  recover  it.  Bryan  v. 
Sjjruill,  4  Jones  Eq.,  27. 

38.  Where  slaves  were  bequeathed  to  A  for  life,  and  then  to 
B,  a  married  woman,  the  husband  of  B  died,  leaving  by  her  one 
daughter,  and  then  she  married  a  second  husband  and  had  by 
him  another  daughter,  and  died,  and  then  her  husband  died,  all 
in  the  life  time  of  the  tenant  for  life,  it  was  held,  upon  the  ter- 
mination ot  the  life  estate,  that  the  administrator  of  B  was  the 
proper  person  to  take  her  share  of  the  slaves,  but  would  hold 
them  for  the  second  husban's  executor,  and  the  daughter  of  B 
by  her  first  husband  took  no  part  of  them.  Woodley  v.  Gallop^ 
5  Jones  Eq  ,  138. 

39.  An  estate  in  slaves  or  other  personal  chattels,  limited  by 
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■will  to  the  sole  and  separate  use  of  a  feme  covert,  without  any 
limitation  over  to  another,  devolves,  after  her  death,  to  her  hus- 
band J^re  mariti     Little  v.  3IcLendon,  5  Jones  Eq.,  216. 

40.  Where  a  husband  and  wife  brought  suit  in  a  court  of 
equity  for  the  distribution  of  a  fund  limited  to  the  wife  and 
others  by  deed,  as  joint  owners,  and  after  an  interlocutory  decree 
for  an  account,  but  before  the  account  was  taken,  the  husband 
died,  it  was  held  that  the  share  of  the  wife  in  the  fund  did  not 
go  to  the  husband's  representative,  but  survived  to  the  wife. 
Tafham  v.  Wilson,  6  Jones  Eq.,  250. 

41.  Money  arising  from  the  sale  of  the  wife's  land,  by  a  proper 
conveyance 'from  the  husband  and  wife,  loses  the  characteristics 
of  real  estate,  and  belongs  to  the  husband  Jwre  ma)%i.  Rouse  v. 
Lee,  (3  Jones  Eq.,  352. 

42.  "Had  the  money  been  secured  to  the  separate  use  of  the 
wife  alone,  it  would,  upon  her  death,  have  gone  to  the  husband 
as  her  personal  representative.     Ihid. 

See  (Conversion,  3.)  (Partition — Of  real  estate,  5-6-7-8-9- 
10-12-13.)     (Trustees  and  Trusts,  57-71.) 

Vn.       WHAT    INTEREST   A  WIFE    MAY    ACQUIRE  IN   HER  HUSBAXd's  PROPERTY. 

1.  Where  a  husband  permits  his  wife  to  have  and  make  profit 
of  certain  articles  of  his  property,  either  for  her  own  use,  or  in 
consideration  of  her  supplying  the  family  with  particular  kinds 
of  necessaries,  or  where  he  makes  to  her  a  yearly  allowance  for 
keeping  his  house,  the  profits  in  the  one  case  and  the  savings  in 
the  other  will,  in  equity,  be  considered  as  the  wife's  own  sepa- 
rate estate,  although,  at  law,  they  belong  to  the  husband.  Kee 
V.  Vasser,  2  Ired  iEq.,  553.  (See'the  comments  on  this  case  in 
McKir.non  v.  McDonald,  4  Jones  Eq.,  1.) 

2.  Courts  ot  equity,  in  modern  times,  have  held  that  a  wife 
cannot  acquire  separate  property  from  her  husband  in  her  sa- 
vings, except  by  a  clear  irrevocable  gift,  either  to  some  per- 
son as  a  trustee,  or  by  some  clear  and  distinct  a-^t  of  his,  by 
which  he  divests  himself  of  the  property.  Where  the  husband 
acknowledged  that  the  savings  were  the  separate  property  of 
the  wife,  where  they  kept  separate  accounts  at  the  stores,  where 
bonds  for  money  loaned  were  taken  in  her  name,  in  the  pre- 
sence and  with  the  consent  of  the  husband,  and  where  he  had 
borrowed  money  from  her  himself ;  these  facts  satisfy  the  re- 
quirements of  the  modern  decisions,  and  prove  that  she  was  en- 
titled to  the  money  as  her  separate  estate.     Ibid. 

3.  The  English  cloctrine  that  a  wife,  by  an  arrangement  with 
her  husband,  caR  become  a  "free  trader,"  and  hold  the  proceeds 
of  her  labor  to  the  exclusion  of  his  creditors,  does  not  hold  ia 
this  state.     McKinnon  v.  3IcL)onald,  4  Jones  Eq.,  L 
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See  (Distribution  2,)  (Executors  and  Administrators — Of 
their  liability  to  creditors  51.)     (Widow.) 

VIII.       CONVEYANCES    IN    FRAUD    OF    MiiRITAL    RIGHTS. 

1.  Where  a  woman,  who  was  about  to  be  married,  made  a 
voluntary  conveyance  of  all  her  valuable  property,  on  the  day 
before  the  marriage,  without  the  assent  or  knowledge  of  her  in- 
tended husband,  to  a  son  by  a  former  marriage,  and  it  was 
agreed  that  this  couA'-eyance  should  be  kept  secret,  it  was  held 
that  a  court  of  equity  would  consider  it  a  fraud  upon  the  ex- 
pected rights  of  the  husband,  and  would  declare  it  void  against 
him.     Loijai^Y.  Simmons,  3  Ired.  Eq.,  487. 

2.  Such  a  fraud  can  only  be  relieved  against  him  in  a  court  of 
equity,  because,  at  law,  the  conveyance  being  good  against  the 
wife, 'is  also  good  against  the  husband,  who  claims  through  her. 
Ihid. 

3.  Whether,  if  a  woman,  during  the  course  of  a  treaty  of  mar- 
riage, make,  without  notice  to  the  intended  husband,  a  convey- 
ance of  any  part  of  her  property,  such  conveyance  would  in  it- 
self be  fraudulent,  quoere.  It  certainly  would  be  so,  if  designed 
to  deceive  the  intended  husband.     Ihid. 

4.  A  knowledge  of  the  facts  sliown  clearly  to  exist  in  the 
husband  after  the  marriage,  and  acquiescence  in  any  thing  done 
under  the  conveyance,  cannot  purge  the  fraud  and  set  up  the 
conveyance,  but' it  would  be  evidence  tending  to  show  a  com- 
munication of  the  facts  before  marriage.     Ihid. 

5.  If  a  woman,  on  the  eve  of  marriage,  and  without  the 
knowledge  or  consent  of  her  intended  husband,  convey  her  pro- 
perty to  her  children,  it  is  a  fraud  on  his  marital  rights,  and  the 
deed  ot  conveyance  will  be  set  aside.  Goodson  v.  Whitfield,  5 
Ired.  Eq.,  163. 

6.  Where  a  woman,  just  before  marriage,  secretly,  and  with 
intent  to  deceive  her  intended  husband,  conveyed  her  property 
to  her  children  by  her  first  husband,  it  was  held  that  the  convey- 
ance was  void  as  to  him,  though  the  children,  to  whom  it  was 
conveyed,  were  themselves  innocent.  Tisdale  v.  Bailey,  6  Ired. 
Eq.,  358. 

7.  When  a  volutary  deed  of  her  property  is  made  by  a  woman 
in  contemplation  of  marriage,  without  its  existence  being  made 
known  to  the  intended  husband,  it  is  fraud  upon  him,  if  the 
marriage  be  afterwards  consummated.  Strong  v.  Menzise,  6 
Ired.  Eq.,  544. 

8.  Where  a  woman,  on  the  day  before  an  intended  marriage, 
made  secretly  a  conveyance  of  her  property  to  a  distant  relation, 
which  was  carefully  concealed  from  her  husband  dm-ing  his  life, 
while  he  was  permitted  to  use  and  treat  the  property  as  his  own 
4m-ing  that  whole  time,  the  fact  that  he  had  heard  a  rumor^ 
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which  he  did  notbeheve,  that  his  wife  had  thus  intended  to  con- 
vey, ivas  held  not  to  be  a  sufficient  assent  by  him  to  the  convey- 
ance to  make  it  vaHd.     Spencer  v.  Spencer,  3  Jones  Eq.,  404. 

9.  A  deed  made  in  contemplation  of  marriage  by  a  wife  to  a 
third  person  cannot  bar  the  rights  of  the  husband,  unless  he  had 
knowledge  of  the  particular  deed  and  gave  his  assent  to  it.  Ihid. 

10.  Where  parties  have  entered  into  an  executory  contract  to 
marry,  neither  can  give  away  his  or  her  property  without  the 
consent  of  the  other,  and  notice  before  the  marriage  of  such  gift    V' 
will  not  hinder  the  party  injured  from  impeaching  and  setting 
aside  the  conveyance.     Poston  v.  Gillespie,  5  Jones  Eq.,  258. 

11.  Where  a  father,  with  whom  his  widowed  daughter  resi- 
ded, and  who  was  under  his  influence  and  control,  urged  upon 
her,  two  days  before  the  time  fixed  upon  for  her  marriage,  to 
sign  a  deed  giving  away  her  property  to  her  child  by  her  former 
husband,  which  slie  did  with  reluctance,  and  with  earnest  protes- 
tations against  the  act,  it  was  held  that  the  conveyance  was  void 
and  of  no  effect  as  against  the   husband.     Ihid. 

12.  A  conveyance  made  by  a  woman  after  an  engagement  to 
marry,  and  upon  the  eve  of  the  solemnization  of  the  marriage,  is   .  , 
a  fraud  upon  the  rights  of  the  intended  husband,  and  will  not   X 
be  upheld  unless  it  apjiear  clearly  and  unequivocally  that  the 
husband  had  full  knowledge  of  the  transaction  and  freely  assen- 
ted to  it.     Johnston  v.  Peterson,  6  Jones  Eq.,  12. 

See  (Assignment,  11.) 

IX.      ,HOW  FAR  THE  HUSBAND  IS  BOUXD  BY  THE  DEBTS  OR  ACTS  OF  THE  WIFE. 

1.  Although  the  debt  of  the  wife  does  not  survive  against  the 
husband,  unless  reduced  to  a  judgment  during  their  joint  lives, 
yet  if  the  husband  be  the  administrator  of,  or  guardian  to  the 
creditor,  the  debt  is  to  be  taken  as  having  been  received  by  him. 
Lamb  v.  Gatlin.  2  Dev.  and  Bat.  Eq.,  37. 

2.  A  husband's  estate  after  his  death  is  not  liable  for  the  debts 
of  his  wife  contracted  by  her  dumsola;  and  although  such  estate 
may  get  the  very  property  for  which  the  debt  was  contracted,  and 
upon  the  insolvency  of  the  wife  the  surety  may  have  to  pay  the 
debt,  yet  he  cannot  have  any  relief  in  equity.  Cureton  v.  Moore, 
2  Jones,  Eq.,  204. 

3.  The  wife  may,  by  the  authority  of  the  husband,  sell  a  ne- 
gotiable bond  and  deliver  it  to  the  purchaser,  and  such  authori- 
ty may  be  inferred  from  circumstances.  Edwards  'V.  Parks,  1 
Winst.  Eq.,  49. 

X.       CONVEYANCES    BY   HUSBAND   AND    WIFE. 

1.  A  married  woman  can  be  bound  as  to  her  land,  where  there 
is  no  marriage  settlement,  only  by  her  deed  executed  in  the  pre- 
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scribed  form,  or  by  the  decree  or  judgment  of  a  court,  and  if 
her  deed  be  informal,  it  cannot  be  aided.  Green  v.  Branton,  1 
Dev.  Eq.,  500. 

2.  Where  the  husband,  with  the  wife's  privity  and  consent, 
sold  her  land,  and  she  received  and  enjoyed  the  purchase  money, 
upon  her  bill  to  be  relieved  agains-t  an  obstacle  to  her  in  asser- 
ting her  right  to  the  same  land,  her  conduct  does  not  bar  her; 
and  an  outstanding  estate,  which  otherwise  she  had  a  right  to 
remove,  will  not  be  held  up  as  a  security  for  the  purchase 
money.     Ibid. 

3.  The  deed  of  husband  and  wife,  where  the  privy  examina- 
tion ot  the  latter  was  taken  before  the  acknowledgment  of  both, 
is  void.     Gilchrist  v.  Buie,  1  Dev.  and  Bat.  Eq.,  346. 

4.  In  taking  the  probate  of  the  deed  of  a  married  woman  by 
a  judge  out  of  court,  it  is  not  necessary  that  the  husband  should 
personally  acknowledge  before  the  judge  his  execution  of  the 
deed.  It  is  sufficient  if  liis  execution  is  proved  by  witnesses. 
Joyner  v.  Faulcon,  2  Ired.  Eq.,  386. 

5.  Nor  is  it  necessary  that  the  certiiicate  of  such  probate 
should  set  forth  tliat  the  deed  was  proved  before  the  Avife  was 
privily  examined,  the  whole  probate  appealing  to  have  been  ta- 
ken at  the  same  time.     Ibid. 

6.  The  deed  of  husband  and  wife  for  her  land,  without  her 
privy  examinatioji,  is  so  entirely  void  as  to  her,  that  even  if  an 
agreement  be  incorporated  in  it  for  her  benefit,  she  cannot  ob- 
tain a  specific  performance.     Asl:ew  v.  Daniel.,  5   Ired.   Eq.,  321. 

See  (Contract— Of  executory  contracts,  6-7-8.) 

XL   CONVEYAXCES  TO  HUSBAXD  AND  WIFE. 

1.  Where  a  deed  is  made  to  husband  and  wife,  they  are  seized 
of  the  entirety  as  one  person,  and  the  survivor  will  take  the 
whole  estate.      Todd  v.  Zachary,  Busb.  Eq.,  286.  * 

2.  Where  a  deed  was  made  conferring  a  life  estate  upon  A 
and  his  wif ,  and  soon  afterwards  A  conveyed  the  land  in  fte 
and  died,  it  was  held  that  the  right  to  the  land  survived  upon 
the  death  of  A  to  his  wife  for  life,  and  that  consequently  the 
possession  of  A's  vendee  did  not  become  adverse  to  the  remain- 
derman, until  the  death  of  A's  wife.     Ibid. 

Xn.       OF  SUITS  BY  AND  AGAINST  ffUSBAND  AND  WIFE. 

1.  A  wife  is  in  all  cases  barred  by  a  judgment  against  her 
husband  and  herself,  obtained  during  the  coverture,  unless  ob- 
tained by  a  combination  between  the  other  party  and  the  hus- 
band in  fraud  of  the  wife's  rights ;  and  if  the  husband  for  his 
own  convenience  declines  to  defend  the  suit,  tlie  wife   cannot 
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have  the   judgment   reversed   simply   because  it  was  unjust. 
Green  v.  Branton,  1  Dev.  Eq.,  500. 

2.  Thus,  where  the  husband  and  wife  were  served  with  a  sci. 
fa.  to  subject  her  land  to  her  father's  debt,  and  the  husband,  with- 
out collusion  with  the  plaintiff  or  the  father's  administrator,  de- 
clined defending  her  interest,  it  icas  held  that  the  wife  was 
barred  by  the  judgment.     I  hid. 

3.  A  deed  to  a  feme  covert,  conveying  slaves  to  her  after  the 
death  of  the  donor,  creates  an  interest  which  survives  to  her, 
and  she  or  his  administrator  must  be  joined  with  her  husband 
in  a  bill  by  him  seeking  relief  upon  her  title.  Kornegay  v.  Car- 
roiuay,  2  Dev.  Eq.,  403. 

4.  In  suits  by  married  women,  &,  procliein  amy  is  necessary  not 
only  to  secure  the  costs,  but,  where  her  husband  is  a  defendant, 
to  interpose  a  suitable  adviser;  and  this  rule  is  not  dispensed 
with,  even  where  the  wife  sues  in  forma  nanperis.  Ward  v. 
Ward,  2  Dev.  Eq.,  553. 

5.  As  all  the  acquisitions  of  a  feme  covert,  made  by  her  ovrn 
act  during  the  coverture,  enure  to  the  husband,  a  bilfseeking  to 
enforce  the  execution  of  an  agreement  for  the  purchase  of  prop- 
erty, and  the  conveyance  of  it  to  the  sole  and  separate  use  of  it 
by  a  married  woman,  her  husband  not  joining  in  it,  will  bo  dis- 
missed.    Lanier  v.  Boss,  1  Dev.  and  Bat.  Eq.,  39. 

(3.  The  husband  must  join  the  wife  in  a  bill  filed  to  recover 
slaves  alleged  by  her  to  have  been  conveyed  to  a  trustee  for  her 
separate  use.      Wilson  v.  Wilson,  6  Ired.  Eq.,  236. 

7.  Where,  by  marriage  articles,  it  was  agreed  that  the  wife 
should  have  the  use  of  her  slaves  for  life,  and  that  they  should 
then  go  to  her  children,  it  teas  held  that  the  husband  who  had 
mai-ried  the  only  child  of  the  parties  to  the  marriage  agreement, 
during  the  life  of  her  mother,  could  not  sue  the  executor  of  her 
father  for  the  slaves  in  his  own  name,  but  must  join  the  name 
of  the  wife  with  his  own  name.  Harrington  v.  McLean,  5  Jones 
Eq.,  135. 

XUI.       EFFECT    UPON    ONE   MARRYING   AN    EXECUTRIX    OR  ADMINISTRATRIX. 

1.  One  marrying  an  administratrix  is  trustee  of  the  intestate 
property,  in  the  same  manner  as  his  wife  was,  especially  if  he 
have  notice  that  it  was  the  property  of  the  intestate.  Falls  v. 
Torrence,  4  Hawks,  412. 

XIV.       DIVORCE,    ALDIONY    AND    SEPARATE    MAINTENANCE. 

1.  In  a  bill  by  a  wife  for  alimony,  it  is  most  proper  that  the 
husband  be  held  to  bail  at  first;  but  if  that  has  not  been  done, 
upon  proper  affidavits  by  the  wife,  the  husband's  property  may 
be  sequestered  until  he  gives  security  for  the  performance  of  tho 
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decree.  Anonymous,  1  Hay.,  347.  (The  affidavit  must  be  that 
the  husband  is  about  to  remove  kis  effects  from  the  State.  See 
Rev.  Code,  ch.  39,  sec.  8.) 

2.  But  a  sequestration  will  not  be  granted  where  there  is  a 
is  a  mere  suggestion  that  the  husband  is  wasting  his  property. 
SpiUer  V.  Splller.  1  Hay.,  482,  (555.) 

3.  If  the  husband  be  banished  under  the  penalty  of  high  trea- 
son, his  wife  may  transfer  her  property  and  be  considered  as  a 

feme  sole.     Troughton  v.  Hill,  2  Hay,,  406,  (614.) 

4.  A  married  woman  may  file  a  bill  for  a  separate  maintenance 
against  her  husband  in  her  own  name  without  a  procliein  ami. 
KnigJd  V.  Kniqht,  Tay.,  120,  (71.)  But  see  contra,  Ward  v.  Ward, 
2  Dev.  Eq.,  553. 

4.  The  court  may  decree  a  divorce  a  vinculo  matrimonii  for 
adultery,  but  is  not  bound  to  do  so.  It  may,  in  its  discretion, 
either  dissolve  the  marriage,  or  decree  a  separation  of  the  par- 
ties.    Collier  v.  Collier,  1  Dey.  Eq.,  352. 

5.  Where  Si  husband  admits  his  wife  to  conjugal  embraces 
wicli  knowledge  that  she  has  committed  adultery,  he  may,  not- 
withstanding, seek  a  divorce  for  her  subsequent  misconduct. 
Ilrid. 

6.  Where  a  marriage  was  solemnized  in  South  Carolina  be- 
tween persons  resident  there,  and  they  afterwards  removed  to, 
and  acquired  a  domicil  in,  Tennessee,  whence  the  wife  removed 
to  this  state,  if  was  held  that  a  decree  dissolving  the  marriage 
made  by  a  court  in  Tennessee,  upon  the  petition  of  the  husband, 
exhibited  six  years  after  the  removal  of  the  wife  to  this  state, 
and  without  personal  service  upon  her  was  a  nullity;  and  that  a 
marriage  contracted  by  the  wife  before  the  death  of  this  husband 
was  void.     Irby  v.  Wilson,  1  Dev.  and  Bat.  Eq.,  568. 

7.  The  domicil  of  the  husband  is  that  of  the  wife  for  some  pur- 
poses, as  for  regulating  her  claim  to  distribution  of  his  estate  in 
case  of  intestacy.  But  where  husband  and  wife  have  adversary 
interests  in  a  suit  between  them,  her  domicil  is  where  she  actu- 
ally resides.     Ihid. 

8.  The  charge  of  *■'  ill  treatment  "  by  a  ^iie  against  her  hus- 
•band  is  too  vague  to  be  a  foundation  for  a  judicial  sentence. 

Wilcox  V.  Wilcox,  1  Ired.  Eq.,  36. 

9.  Idiocy  or  lunacy  is  an  insuperable  impediment  to  the  con- 
tracting of  marriage.     Johnson  v.  Kincade,  2  Ired.  Eq.,  470. 

10.  A  court  of  equity  in  this  state,  under  the  powers  conferred 
by  the  act  of  assembly,  Eev.  Code,  ch.  39,  has  authority  to  pro- 
nounce a  marriage  null  and  void  from  the  beginning,  for  want 
of  capacity  in  one  of  the  parties,  and  to  decree  a  divorce  on  that 
account,  there  having  been  a  marriage  de  facto.     Ibid. 

11.  Whether  a  marriage,  where  one  of  the  parties  is  an  idiot, 
be  void  at  the  common  law,|and  whether  therefore  it  may  be  un- 
necessaiy  to  have  its  nullity  declared  bj  a  judicial  sentence;  yet 
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it  seems  fit  and  convenient  that  the  invahditv  of  such  a  marriage 
Bhould  be  directly  the  subject  of  judicial  sentence.     Ibi^. 

12.  An  inquisition,  finding  idiocy  or  lunacy,  is  open  to  being 
rebutted  by  an  opposing  party.  Whether,  in  this  state,  in  the 
absence  of  opposing  testimony,  it  is  sufficient  iWima  facie  evi- 
dence, on  ^vhich  to  found  a  decree  of  nullity  and  divorce,  qucere. 
In  England,  it  seems  the  ecclesiastical  courts  look  on  a  finding 
of  this  fact  as  only  a  part  of  the  requisite  proof  of  unsoundness 
of  mind,  and  demand  direct  evidence  to  be  taken  in  the  cause  of 
that  fact.     Hid. 

13.  The  marriage  of  a  lunatic  during  the  period  of  lunacy  is 
absolutely  void,  and  may  be  so  declared  by  a  court  of  equity. 
And  upon  an  application  for  a  divorce  on  that  ground,  when  the 
fact  of  incapacity  is  established,  the  court  has  no  discretion,  but 
is  bound  to  pronounce  a  decree  of  nullity  of  marriage.  Crump 
V.  3Iorgan,  3  Ired.  Eq.,  91. _ 

14.  In  a  case  of  alleged  insanity  at  the  time  of  the  marriage, 
subsequent  acquiescence  during  long  or  frequent  periods  of 
undoubtedly  restored  reason  would  b^  cogent  proof  of  compe- 
tent understanding  at  the  time  of  the  marriage:  but,  if  the  in- 
sanity at  time  be  established,  so  that  the  marriage  was  void  ipso 
facto',  it  seems  that  neither  acquiescence,  long  cohabitation  and 
issue,  nor  the  desire  of  the  parties  to  adhere  can  amend  the  orig- 
inal defect.     1  hid. 

15.  The  canon  and  civil  law,  as  administered  in  the  ecclesias- 
tical courts  in  England,  are  parts  of  the  common  law,  were 
brought  here  by  our  ancestors  as  such,  and  have  been  adopted 
and  used  here  in  all  cases  to  which  they  were  applicable,  and 
whenever  there  has  been  a  tribunal  exercising  a  jurisdiction  to 
call  for  their  use.     Ibid. 

16.  A  suit  for  nullity  of  marriage  on  the  ground  of  insanity 
may  be  brought  either  in  the  name  of  the  lunatic  by  her  guar- 
dian, or  in  the  name  of  the  guardian,  though  the  former  is,  for 
some  reasons,  the  preferable  course.     Ibid. 

17.  No  appeal  will  lie  from  an  order  of  the  court  of  equity  un- 
der the  act  of  1852,  chap.  53,  allowing  alimony  pendente  lite  to 
a  wife  Avho  sues  for  divorce  and  alimony.  Earj)  v.  Uarp,  1 
Jones  Eq.,  118.  (Such  an  appeal  is  now  allowed  under  certain 
restrictions.     See  Eev.  Code,  chap.  39,  sees.  15  and  16.) 

18.  In  a  petition  for  a  divorce,  it  is  not  necessary  to  negative- 
the  fact  of  the  petitioner's  receiving  the  ofiending  party  to  con- 
jugal embraces,  aftei-  coming  to  the|knowledge  of  the  adultery 
••omplained  of,  because  this  is  a  ground  of  defence.  Especially 
is  it  unnecessary  to  negative  this  fact  when  the  prayer  of  the 
petition  is  only  for  a  separation  from  bed  and  board  and  for  ali- 
mony.    Ea-qj  V.  Earp,  1  Jones  Eq.,  239. 

19.  Under  the  act  (1  Eev.  Stat,  ch.  39,  sec.  5,)  concerning 
*'  divorce  and  alimony,'"^  a  cause  cannot  properly  be  taken  to  the- 
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.supreme  court,  until  the  material  ilicts  charg:ecl  shall  have  been 
found  by  the  verdict  of  a  jury,  dliks  v.  lililes^  2  Jones  Eq.,  21,. 
(See  Rev.  Code,  ch.  39,  sec.  6.) 

20.  The  three  years  residence,  required  by  the  act  of  assembly, 
(see  Rev.  Code,  ch.  39,  sec.  7,)  before  a  petitioner  can  file  a  bill 
for  divorce,  must  be  an  actual  residence  in  the  state  ibr  that  pe- 
riod, and  Tvdien  the  wife  sues,  the  legal  maxim  that  "  her  domi- 
cil  is  that  of  her  husband  "  cannot  avail  in  the  stead  of  an  actual 
residence.     Schomvald  v.  Scho7iwald,  2  Jones  Eq.,  3(57. 

21.  To  entitle  the  wife  to  a  divorce  a  mensa  et  thoro,  it  is  not 
necessary  that  the  indignities  complained  of,  as  rendering  her 
condition  intolerable  and  her  life  burdensome,  should  be  a  stri- 
king or  even  touching  of  her  person,  but  fold  and  injurious  ac- 
cusations often  repeated,  with  a  withdrawal  of  all  intercourse, 
refusing  to  bed  with  her  and  a  denial  that  she  is  his  wife,  with 
threats  against  her  life,  are  sufficient  indignities  to  entitle  her 
to  this  relief     Coble  v.  Coble,  2  Jones  Eq..  392. 

22.  A  court  of  equity  will  not  decide  the  question  of  "  nullity 
of  marriage  on  account  of  hnbecility,"  incidentally,  but  will  stay 
proceedings  in  the  suit  in  which  such  an  issue  is  made,  that  it 
may  be  determined  directly  by  a  sentence  in  a  suit  instituted  for 
the  purpose,  in  either  a  superior  court  of  law  or  a  court  of  equity. 

JVilliamson  v.  Willia7ns,  3  Jones  Eq.,  44(5. 

23.  Where,  in  a  petition  for  a  divorce  by  a  Avife,  a  siibpwMU 
was  issued  and  returned  executed,  but  before  an  appearance  was 
made,  or  an  alias  issued,  an  order  for  alimony  pendente  lite  was 
made,  it  ivas  held  good.      Gaylord  v.  Gaylord,  4  Jones  Eq.,  74. 

24.  An  affidavit  of  the  petitioner  annexed  to  her  petition,  in 
which  she  had  stated  the  amount  of  the  defendant's  property, 
and  of  what  kind  it  consisted,  was  deemed  ^nWicibwi  prima  facie 
to  authorize  the  court  to  make  an  order  for  alimony.     Ibid. 

25.  Where  the  petitioner  sets  out  in  lier  petition  that  "the  hus- 
band is  then  removing,  or  about  to  remove  his  efl;ects  from  the 
State,"  the  wife  is  excused  by  the  8th  sections  of  the  act  concern- 
ing "divorce  and  alimony,"  (see  Rev.  Code,  ch.  39,)  from  stating 
that  the  cause  of  complaint  existed  six  months  before  the  filing 
of  her  petition.     Ibid. 

2(5.  The  statute  concerning  "  divorce  and  alimony"  requires 
that  the  acts,  which  are  alleged  to  amount  to  an  indignity  to  the 
person,  shall  be  set  out  particularly  and  specially,  so  that  an  issue 
may  be  taken  upon  each  severally,  and  the  court  will  not  tole- 
rate generality  in  making  the  charges.  Erioin  v.  Erwin,  4  Jones 
Eq.,  82. 

27.  Where  a  petitioner  for  a  divorce  alleged  that  lier  husband 
had  become  jealous  of  her  without  a  cause,  had  shaken  Jiis  fist 
in  her  face,  and  threatened  her,  and  declared  to  her  face  and 
published  in  the  neighborhood  that  the  child  with  which  she 
was  pregnant  was  not  his,  that  her  condition  from  such  treat- 
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ment  had  become  intolerable,  ?nd  her  life  burdensome,  and  that 
she  had  been  compelled  to  quit  his  house  and  seek  protection  ot* 
her  father;  it  vj  is /.eld  that  she  had  properly  set  forth  facts 
enough  to  entitle  vher  to  an  order  for  alimony  pendente  lite. 
lUd. 

'2?).  It  is  not  competent  in  the  superior  court,  on  a  petition  for 
divorce  and  alimony,  for  the  defendant,  on  the  question  of  al- 
lowing- ^\\monj  jxndente  lite,  to  read  his  answer,  much  less  affi- 
davits in  support  of  it.  But  it  is  otherwise  upon  the  question 
of  the  amount  of  the  allowance,  for  in  that  not  only  the  answer 
but  affidavit?  may  also  be  read.  Shearin  v.  Shear  in,  5  Jones 
Eq.,  233. 

29.  Where  a  wife  filed  a  petition  for  divorce  and  for  alimony, 
it  icas  held  that  a  court  of  equity  would  not  in  her  favor  restrain 
an  assignee  from  reducing  into  possession  her  chose  in  action, 
assigned  by  the  husband  for  value,  and  without  notice  by  the 
assignee  of  any  cause  for  the  divorce  and  alimony.  Gilmore  v. 
Gilmore,  5  Jones  Eq.,  284. 

30.  Where  a  husband  assigned  a  chose  in  action  of  the  wife 
for  value,  without  any  notice  of  a  cause  of  divorce  in  the  wife, 
and  the  assignee  conmienced  a  suit  in  a  court  of  competent  ju- 
risdiction to  reduce  it  into  possession  and  got  a  decree  for  the 
same;  it  teas  held  that  ihe  Uling  of  a  petition  for  divorce  and 
alimony,  by  the  wife,  did  not  constitute  such  a  lis  ijeadens,  as 
would  be  a  ground  for  restraining  the  assignee  from  reducing  it 
into  possession.     Ihid. 

31.  There  are  circumstances  under  which  the  strikino-  bv  a 
husband  of  his  wife  with  a  horsewhip  or  switch,  and  infiictino' 
bruises,  would  not  be  the  ground  of  a  divorce.  When,  there" 
fore,  such  violence  was  made  the  ground  of  an  application  for  a 
divorce,  it  vms  held  to  be  necessary  that  the  bill  or  petition 
should  set  forth  "particularly  and  specially  "  what  she  did  and 
said  immediately  prior  to,. and  during  the  use  of  such  force. 
Joyner  v.  Joyner,  6  Jones  Eq.,  322. 

_  32.  Impotency  in  a  husband  does  not  render  a  marriage  by 
him_  void  ah  initio,  but  only  voidable  by  sentence  of  separation,  and 
until  such  sentence,  it  is  deemed  valid  and  subsisting.  Smith  v. 
Moreltead,  6  Jones,  Eq.,  360. 

33.  The  domicil  of  the  husband  draw^s  to  it  that  of  the  wife; 
therefore,  according  to  the  Rev.  Code,  ch.  32,  sec.  3,  rule  14,' 
where  both  parties  are  residing  in  this  state,  a  bill  by  the  wife 
for  a  divorce,  on  the  ground  of  the  husband's  impotency,  must 
be  brought  in  the  county  where  he  resides.     Hid. 

See  (Jurisdiction — Of  the. Supreme  Court,  4.)  (Jurisdiction 
— When  and  how^  equity  will  relieve,  61-62.) 
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IDIOTS  AND  LUNATICS. 

1.  The  jirrisdiction  in  lunacy  is  strictly  territorial;  and  a  court 
of  equity  in  this  state  can  neither  charge  the  land  of  the  lunatic 
in  another  state,  nor  its  proceeds  in  the  hands  of  his  heir 
here,  for  the  payment  of  money  expended  in  his  support.  Alli- 
son V.  CamphvV,  1  Dev.  and  Bat.  Eq.,.  152. 

2.  The  estate  of  a  lunatic  cannot  be  subjected  for  his  support, 
by  processs  against  eitlier  him  or  his  heirs;  but  relief  can  only 
be  administered  by^an  order  of  the  court  having  jurisdiction  in 
eases  of  lunacy.     Ihid. 

3.  If  a  person  contracts  with-  a  lunatic  in  good  faith,  without 
taking  advantage  of  his  situation,  and  without  knowledge  of 
his  lunacy,  although  the  contract  is  legally  void,  the  court  of 
equity  will  not  interfere  to  deprive  such  person  of  the  advan- 
tages he  has  obtained,  withoiit  restoring  to  him  whatever  bene- 
fit the  estate  of  the  lunatic  has  received  by  the  contract.  Carr 
V.  Hollidaij,  1  Dev.  and  Bat.  Eq.,  344. 

4.  A  court  of  equity  will  not  entertain  a  bill  against  a  lunatic 
by  his  guardian,  for  a  settlement  of  the  latter's  accounts,  and 
for  payment  ot  what  may  be  found  to-  be  due  to  him  from  the 
lunatic — the  proper  method  of  proceeding  in  such  case  being 
by  petition.     Tally  v.  Tally,  2  Dev.  and  Bat.  Eq.,  385. 

5.  If  a  person  maintain  a  lunatic  for  a  number  of  years,  with- 
out being  appointed  his  guardian,  he  camiot  sustain  a  suit  in 
equity  against  the  lunatic  for  the  necessaries  furnished — his 
remedy,  if  he  have  one  at  all,  being  by  an  action  of  assumpsit 
at  law.     Ibid. 

6.  A  suit  in  equity,  to  recover  what  belongs  to  a  lunatic,  may 
be  brought  either  in  the  name  of  the  guardian  or  committee,  or 
in  the  name  of  the  lunatic  by  his  guardian  or  committee.  Shaur 
v.  Bnrney,  1  Ired.  Eq.,  148.  S.  F.,  Latham  v.  JVisivall,  2  Ired. 
Eq.,  294. 

7  .  Guardians  of  lunatics  are  responsible  for  compound  inter- 
est in  the  same  manner  and  to  the  same  extent  as  guardians  of 
infants;  and  bonds,  &c.,  payable  to  them  as  guardians,  bear 
compound  interest  in  the  same  manner  as  bonds  payable  to  the 
guardians  of  infants.     Spark  y.  Long,  1  Iretl  Eq.,  426. 

8.  Where  upon  the  petition  of  the  guardian  of  a  lunatic,  un- 
the  act  of  assembly  (Rev.  Code,  ch.  57,  sec.  5,)  a  court  of  equity 
directs  a  sale  of  the  lunatic's  property,  no  creditor  of  the  luna- 
tic can  seize  any  portion  of  the  property  under  an  execution, 
the  teste  of  which  is  subsequent  to  the  date  of  the  decree.  La- 
thamx.  Wisicallr^  Ired.  Eq.,  294. 

9.  S«ch  a  decree  is  substantially  a  decree  in  rem  and  subjects- 
the  property  to  the  control  ol  the  court,  which  will  enjoin  all 
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creditors  from  interfering  with  it,  except  under  the  direction 
and  with  the  sanction  of  the  court.     Ihid. 

10.  Even  a  purchaser  at  a  sale  under  an  execution  so  sued  out 
by  a  creditor,  after  the  decree  but  before  injunction  obtained, 
will  acquire  no  title  to  the  property  he  purchases,  so  as  to  defeat 
the  right  of  the  court  of  equity  to  make  such  disposition  as  it 
mav  tiiink  proper  of  the  lunatics's  estate.     Ihid. 

11.  Upon  the  petition  of  the  guardian  of  a  lunatic  for  the  sale 
erf  his  property,  the  court  of  equity  may,  upon,  affidavit,  award 
an  injunction  without  a  bill.     Ibid. 

12.  An  inquisition,  wiiich  merely  states  that  the  party  is  "of 
unsound  mind,"  does  not  shew,  even  prima  facie,  that  he  is  an 
idiot.     Christmas  v.  MifchsU,   3  Ired.  Eq.,  535. 

13.  But  any  inquisition  as  to  lunacy  or  idiocy  is  but  presump- 
tive evidence,  in  a  suit  inter  alias  jjartes,.  and  may  be  rebutted  by 
contradictory  evidence.     Ibid. 

14.  The  ancient  presumption  of  law,  that  one,  who  was  born 
deaf  and  dumb,  was  an  idiot,  does  not  now  exist.  But  if  it  did, 
it  might  be  repelled  by  evidence..    Ibid. 

15.  Before  a  court  of  equity  will  direct  any  of  the  property  of 
a  lunatic  to  be  applied  to  the  payment  of  his  debts,  it  will  set 
apart  a.  sutiicient  fuudfoi-  the  maintenance  of  the  bniatic,  and  his 
M-ife  and  infant  children^  if  he  have  any.  And  nothing  that  has 
been  advanced  for  the  prior  maintenance  of  the  lunatic  shall  be 
chargeable  on  this  fundi.  In  the  matter  of  La!hain,  4  Ired.  Eq.,. 
231. 

16.  An  inquisition  of  lunacy,  if  properly  taken,  is,  when  of- 
fered in  evidence,  but  presumptive  proof  against  persons  not 
parties  or  privies..    Bippy  v.  Gaiit,  4  Ired.  Eq.,  443. 

17.  ^Yhere  a  bill  was  Mled  to  set  aside  a  purchase  made  by  a. 
bniatic,  and  upon  the  report  of  the  master,  it  appears  that  the 
price  given  was  not  grossly  extravagant,  and  moreover  that  the 
lunatic  has  it  not  in  his  power  to  make  compensation  to  the  ven- 
dor, if  the  contract  should  be  set  aside,  the  bill  will  be  dismissed. 
Cnrr  V.  HolUdtiy.h  Ired.  Eq.,  107. 

19.  Wlien  the  land  of  a  lunatic  is  sold  on  the  petition  of  the 
guardian,  the  proceeds  are  under  the  direction  of  the  court,  and 
no  creditor  can  claim  a  prioritv.  Erparte,  Latham,  6  Ired.  Eq., 
40(;. 

'20.  When  the  lunatic  dies,  or  his  disability  is  removed,  then 
the  propei-ty  remaining,  or  its  proceeds,  is  to  be  delivered  over 
to  the  lunatic  himself  in  the  latter  case,  or  to  his  representatives 
in  the  former  case,  and,  of  course,  will  then  be  subject  to  the 
claims  of  the  creditors,  as  in  other  cases  of  individual  debtors.. 
Ibid. 

21.  The  ancient  doctrine,  that  persons  born  deaf  and  dumb 
were  to  be  considered  as  idiots,  has  Leen  abrogated  in  moderix 
17 
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times,  paid  the  legal  capacity  of  sucli  persons  is  now  fully  recog' 
nizecl.     Barneit  v.  Barneft,  1  Jones  Eq.,  221. 

22.  The  courts  of  equity  in  this  state  cannot  send  the  estate 
of  an  idiot  out  of  their  jurisdiction.  But  where  there  is  an  idiot 
residing  in  another  state,  and  having  a  gtiardian  in  that  state, 
who  has  funds  in  the  hands  of  a  guardian  residing  in  this  state, 
the  court  here  can  make  an  annual  allowance  for  the  idiot  to  be 
paid  to  his  'guardian  abroad  by  the  guardian  in  this  state.  Mc- 
Neely  v.  Jamison,  2  Jones  Eq.,  186. 

23.  The  guardian  of  an  idiot  or  lunatic  cannot,  without  the 
jjermission  of  the  court,  exceed  the  annual  income  of  the  estate, 
in  expenditure  for  and  an  account  of  his  ward.  Fatton  v.  Tliomp- 
son,  2  Jones  Eq.,  411. 

24.  A  court  of  equity  has  no  authoiity  to  make  an  order  for 
an  inquisition  by  a  jury  to  try  whether  a  person  be  an  idiot  or 
lunatic  or  not;  that  jurisdiction  having  been  exclusively  con- 
ferred on  the  county  court  by  the  act  of  1784.  (See  Rev.  Code, 
ch.  57,  sec.  1  )     Doicell  v,  Jaclis,  5  Jones  Eq.,  417. 


IGNORANCE. 

1.  The  maxim  '■'' ignorant i a  hg is  neminem  exvv.mt"  is  fotiitdecl 
upon  the  presumption  that  every  one  competent  to  act  for  him- 
self knows  the  law;  but  the  presumption  that  he  knows  it  is  not 
conclusive,  and  may  be  rebutted.  Therefore,  where  the  plaintiff 
alleges  in  his  bill  that  he  was  ignorant  of  the  law,  and  the  de- 
fendant demurs,  it  seems  that  the  latter  cannot  take  advantage 
of  the  maxim.     Hart  v.  Roper,  6  Ired.  Eq.,  349. 

2.  Where  parties  act  in  mutual  ignorance  of  a  fact,  the  court 
of  equity  will  relieve  for  the  purpose  of  carrying  their  intention 
into  effect.     Nixon  v.  Lindsay,  2  Jones  Eq.,  230. 


INCUMBRANCES. 

1.  It  is  a  general  principle  where  a  sum  of  money  is  due'iu 
respect  of  land,  and  there  is  no  contract  of  the  terre-tenant,  tliat 
the" land  alone  is  liable.  Joi.es  v.  Sherrard,  2  Dev.  and  Bat.  bq., 
179. 

2.  The  terre-tenant  of  land,  liable  to  incumbrance,  must  take 
care  that  such  incu  mbrance  does  not  accumulate  to  the  injury 
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of  those  who  are  to  come  after  him ;  but,  in  doing  this,  he  is  not 
bound  to  give  any  thing  for  the  relief  of  the  land,  more  than  the 
rents  or  actual  annual  value  of  the  premises  during  his  time 

3.  The  proportion,  which  a  life  estate  ought  to  pay  of  a  charge 
upon  land,  was  formerly  regarded  as  one-third  of  the  amount; 
but  that  rule  has  more  recently  been  disallowed ;  and  it  is  now 
usually  referred  to  the  master  to  inquire  what  proportion  of  the 
capital  the  life  estate  ouglit  to  pay,  regard  being  had  to  the  rate 
and  amount  of  interest,  the  annual  value  of  the  land,  and  the 
age,  state  of  health,  and  habits  of  the  tenant  for  life,  estimated 
upon  the  principle  ot  life  annuities./  Ibid. 


INDEMNITY. 

See  (Jurisdiction — When  and  how  equity  will  relieve,  67-68.) 


LNDIAJSr  LANDS. 

See  (Cherokee  Lands.) 


INFANTS. 

1.  Where  a  fraud  has  been  practiced  on  an  infant,  in  order  to 
procure  from  him  a  contract  for  the  sale  of  his  land,  a  court  of 
equity  will  neither  compel  him  to  execute  the  contract,  nor  will 
it  require  him  to  make  compensation,  if  the  infant  has  been 
guilty  of  no  fraud  himself     Griffis  v.  Younger,  6  Ired.  Eq.,  520. 

2.  As  a  general  rule,  infant  plaintiffs  are  as  much  l)ound  by  a 
decree  as  persons  of  full  age ;  but  they  are  not  bound  in  a  pro- 
ceeding by  an  official  plaintiff  suing  for  their  benefit,  though 
they  are  styled  relators,  for  such  they  cannot  be  properly,  as 
they  cannot  be  real  plaintiffs  without  a  procliein  amy.  Becton  v. 
Bectoii,  3  Jones,  Eq.,  419. 

3.  Where  the  friends  of  an  infant  made  an  exchange  of  his 
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slaves  for  others,  and  then  carried  otF  those  taken  in  exchange' 
and  sold  them,  and  afterwards  the  infant  withont  taking  any 
benefit  from  the  arrangement  repudiated,  sued  and  recovered  a 
judgment  in  trover  for  those  which  had  belonged  to  him;- it 
was  held  that  a  court  of  equity  would  not  interfere  to  restrain 
his  execution,  with  the  view  to  compel  liim  to  restore  the  slaves 
received  by  his  friends  ibr  him,  or  to  account  for  their  value^ 
Yarborongh  v.  Yardorough,  6  Jones,  Eq.,.  209.. 
See  (Compromise,.  1.) 


INJUNCTION  AND  SP:QUESTR7\TI0N. 

I.  When  an  injunction  or  a  sequestration  ]  III.  Practice  in  injunc'riou  or  sequestra- 
will  be  granted.  |  tiou-  cases. 
n.  Injunction  bonds.                                    1 

I.       WHEN   AN    INJUNCTION    OR    SEQUESTRATION   AVILIi    BE   GRANTED. 

1.  Equity  will  restrain  by  injunction,,  at  the-  instance  of  an 
administrator,,  a  former  administrator,  who  had  never  given  se- 
curity, from  receiving  any  more  of  the  bond  debt&  of  the  intes- 
tate, and  under  certain  circumstances  will  order  a  sequestration 
of  the  effects  of  the  intestate  in  the  hands  of  the  former  admin- 
istrator.    Anderson  v. ,  2  Hay.  22,  (177.) 

2.  If  a  tenant  for  life  of  slaves  tlireaten  to  remove  them-  from 
the  State,  and  there  be  good  reason  to  beheve  that  he  intends 
to  do  so,  he  will  be  restrained  by  an  injunction  until  he  gives 
security  not  to  remove- them,  as  the  same  relief  will  be  given  in 
the  case  of  stock  under  similar  circumstances.  Bellamy  v.  Bal- 
lard, 2  Hay.  361,.  (551.)  S.  P.  Coleman  v.  Coleman,  3  Hawks, 
200.      Wade  v..  Parh%  3  Hawks,  202, 

3.  Where  an  injunction  was  granted  against  a  judgment  at 
law,  obtained  on  a  bond  alleged  to  be  unconscionable  and  Avith- 
out  adequate  consideration,  the  injunction  will  be  continued, 
unless  the  defendant  sets  forth  the  consideration  particularly  in 
his  answer,  that  the  court  may  judge  whether  it  was  such  as 
alleged.      Tooley  v.  Ja^i'per,  2  Hay.,.  383,  (583.) 

4.  The  court  of  equity  will  issue  a,  writ  to  the  sheriff  to  take 
out  of  the  defendant's  possession  property  whicii  is  the  subject 
of  a  suit,  if"  it  appear  that  there  is  datsger  of  the  removal  of  the 
property,  unless  he  gives  security  for  its  production,  &c.  Spend- 
love  V.  Spendlove,  Conf  Rep.,  36,  (174.) 

5.  Where  a  bill  was  filed  to  enjoin  a  judgment  of  the  county 
court,  in  a  cause  in  which  equity  jurisdiction  had  been  conferred 
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upon  it  by  act  of  assembly,  it  was  dismissed  on  motion,  because 
the  county -court  had  jurisdiction  of  the  question,  and  there  was 
no  allegation  of  fraud,  surprise  or  mistake.  Holding  v.  Holding, 
1  Murph.,  9. 

6.  Where  a  contract  is  made  for  the  purchase  of  land,  and  no 
day  of  paymewt  is  expressly  stipulated,  aud  the  purchase  money 
is  in  part  paid,  equity  will  grant  the  purchaser  a  reasonable  time 
to  complete  the  contract;  and  therefore,  wlien  the  purchaser 
failed  to  pay  the  balance,  and  the  vendor,  after  tendering  to  him 
the  sum  paid,  recovered  in  ejectment,  equity  granted  the  pur- 
chaser an  injunction  against  the  judgment,  and  decreed  the 
vendor  to  convey,  upon 'payment  of  the  balance  within  a  short 
time,  the  purchaser  paying  the  costs  both  at  law  and  equity. 
Hartman  v.  McAUskr,  1  Murph.,  207. 

7.  Complainant  obtained  an  injunction,  and  died  before  the 
hearing  (jf  the  cause.  No  administration  being  had  on  his  es- 
tate, defendant,  having  put  in  his  answer,  moved  that  it  be  read 
and  the  injunction  dissolved.  Motion  overruled,  because  the 
complainant,  not  being  represented,  no  decree  can  be  made  upon 
the  merits  ot  Ihe  cause.     Hill  v.  Jones,  1  JNIurph.  211. 

8.  Complainant  having  neglected  to  plead  usury  to  an  action 
at  law  upon  his  contract,  and  having  in  his  bill  shown  to  th-e 
court  no  re;ason  for  this  neglect,  a  demurrer  to  a  bill  of  injunc- 
tion founded  on  the  usury  was  sustained,  and  the  bill  dismissed. 
The  bill  was  also  defective,  because  it  did  not  waive  the  penalty. 
Branfon  v.  Dickson.  1  Murph.,  225. 

9.  A  and  B,  citizens  ot  Virginia,  committed  a  fraud  in  selling 
a  horse  in  North-Carolina  to  C  and  D,  citizens  of  this  state. 
Judgment  being  recovered  a.gainst  C  and  p  tor  the  purchase 
money,  they  tiled  a  bill  of  injunction  charging  the  fraud — de- 
murrer to  the  bill  on  the  ground  that  they  had  relief  at  law  on 
their  own  showing:  Demurrer  overruled,  1st,  because  A  and  B 
reside  in  another'" state,  and  C  and  D  ought  not  to  be  sent  be- 
yond the  jurisdiction  of  our  own  courts  to  seek  relief;  2dly,  it 
being  a  case  of  fraud,  a  court  of  equity  will  at  once  take  cogni- 
zance of  it,  and  save  complainants  from  an  iniquitous  recovery 
at  law.     Hauser  v.  Marm,  1  Murph.,  410. 

10.  When,  in  an  answer  to  an  injunction  bill,  the  tacts  on  which 
the  plaintiff  grounds  his  equity  are  denied  positively,  or  when 
the  truth  of  thera  is  greatly  impaired  by  reason  of  the  facts  and 
circumstances  stated  in  the  answer,  and  the  defendant  swears 
that  he  has  no  knowledge  of  the  truth  of  the  plaintiff's  allega- 
tions, and  that  he  disbelieves  thera;  if,  from  the  facts  and  cir- 
cumstances so  set  forth  and  sworn  to,  the  plaintiff's  equity  is 
rendered  doubtful,  the  court  will  dissolve  the  injunction.  Mc- 
Farlaml  v.  McDoivell  i  Car.  L  R.,  110,  (15.) 

11.  Where  an  administrator  sells  at  vendue  a  slave  as  the  pro- 
perty ot  his  intestate,  and  recovers  judgment  on  the  bond  given 
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for  the  purchase  money,  and  the  son  of  the  intestate,  claiming 
the  slave  by  deed  of  gift  from  his  father,  threatens  to  sue  him 
for  it,  equity  will  prevent  the  suit  by  injunction,  as  the  parties 
are  now  all  before  the  court  and  fuU  justice  can  be  done  them; 
and  it  wull  also  prevent  the  administrator  from  taking  out  exe- 
cution, until  the  title  is  ascertained  or  the  purchaser  indemnified. 
Curtis  V.  Rartsjidd,  1  Car.L.  R,  501.  (114.) 

12.  Where  a  judgment  is  recovered  at  law  on  a  gaming  bond, 
equity  will  not  interfere,  if  no  fraud  was  used,  or  the  complain- 
ant was  not  pre^'ented  from  making  a  defence  at  law.  Jones  v. 
Jones,  N.  C.  Term  R.,  110,  (547.) 

13.  A  court  of  equity  will  not  interfere,  where  the  ordinary 
rules  of  law  afibrd  complete  and  adequate  relief;  for  the  object 
of  equity  is  to  supply  the  deficiences  of  the  law.  Therefore 
wdiere  a  person  has  a  right  to  a  ferry,  and  another  sets  up  a  free 
ferry  in  the  neighborhood,  whereby  the  owner  of  the  ferry  loses 
his  profits,  an  injunction  will  not  be  granted  to  stay  the  free 
ferry,  because  a  court  of  law  may  place  the  owner  of  the  ferry 
in  statu  qiio.    Long  v.  llerril,  N.  C.  Term  E.,  112,  (549.) 

14.  Where  a  defendant  at  law  might  have  had  adequate  re- 
lief, a  court  of  equity  will  not  sustain  an  injunction  filed  by  him, 
on  the  ground  that  he  did  not  attempt  to  prove  a  material  fact, 
in  consequence  of  the  advice  of  his  counsel  that  it  was  not  ne- 
cessary.    Fentriss  v.  Bohins,  N.  C.  Term  R.,  177,  (010.) 

15.  Where  adequate  relief  cannot  be  obtained  at  law,  equity 
will  sustain  a  bill  for  an  injunction ;  as  where  the  owner  of  a 
public  ferry  loses  part  of  his  rightful  pi'ofits,  by  means  of  a  ferry 
established  near  his,  without  right,  but  cannot  p-v-ocure  proof  to 
enforce  his  claim  at  law.  An  exclusive  legal  right  ought  to  be 
protected  in  equity  against  violations  of  hourly  repetition  and 
interminable  duration.  Long^.  Beard,  N.  C.  Term  R.,  256,  (684.) 
S.  C,  2  Murph.,  337. 

16.  Where  a  bill  charged  tliat  a  husband  before  marriage  had 
made  to  his  Avife  a  bond  payable  after  his  death  for  $30,000,  for 
the  purpose  of  defrauding  creditors,  and  that  after  his  death  his 
administrator,  by  collusion  with  the  wudow,  was  about  to  con- 
fess judgment  thereon,  before  the  creditors  could  sue  at  law,  and 
prayed  an  injunction  and  general  relief;  and  the  answer  admit- 
ted the  existence  of  the  bond  and  that  the  widow  had  sued  on 
it,  but  denied  the  design  to  defraud  creditors,  the  court  sustained 
an  injunction  and  continued  it  until  the  hearing.  IlolUday  v. 
Porter,  3  Hawks,  198. 

17.  Where  a  thing  already  exists,  which  is  alleged  to  be  a 
nuisance,  it  may  be  a  question  whether  this  court  will  interfere 
by  injunction  before  a  trial  at  law  establishing  the  fact  of  nuis- 
ance; but  where  the  object  of  the  bill  is  to  prevent  the  erection 
of  that,  which  will  be  productive  of  injury  serious  and  irrepara- 
ble, if  erected,  this  court  will  pass  upon  the  question,  and  inter- 
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pose  its  authority  to  avert  the  threatened  injury;  for  the  matter 
cannot  be  tried  at  law,  and,  should  this  court  refuse  its  aid,,  there 
would  be  no  remedy.     Bell  v.  Blount^  4  Hawks,  384. 

18.  In  this  case,  which  was  to  prevent  the  erection  of  a  mill 
and  dam  in  the  immediate  vicinity  of  the  town  of  Tarborough, 
the  Attorney  General  having  been  made  a  party  complainant,  a 
perpetual  injunction  was  granted.     Ihid. 

19.  Injunctions  are  not  awarded  by  courts  of  equity  for  the 
infringement  of  doubtful  rights,  until  they  have  been  established 
at  law.  But  when  the  right  is  clear  and  the  injury  irreparable, 
an  injunction  will  be  awarded,  although  the  right  has  not  been 
established  at  law.  Therefore  v/here  a  bill  charged  that  the  de- 
fendant's mill  dam  injured  the  health  of  the  relators,  inhabitants 
of  the  City  of  Raleigh,  an  injunction  was  perpetuated,  notwith- 
standing the  defendant  had  been  indicted  for  the  same  nuisance, 
on  which  there  had  been  a  mistrial,  and  although  an  indictment 
was  still  pending.     Attorney  General  v.  Hunter,   1  Dev.  Eq.,  12. 

20.  An  injunction  is  not,  as  a  matter  of  course,  waived  by  an 
amendment.  But  an  injunction  is  never  propped  by  an  amend- 
ment.    Barnes  v.  BlcJdnson,  1  Dev.  Eq.,  326. 

21.  As  money  lost  and  paid  on  a  gambling  consideration  can- 
not be  recovered  back,  equity  will  not  interpose  to  restrain  the 
collection  of  a  judgment,  obtained  on  a  bond,  void  because  of 
such  consideration  (no  resistance  having  been  made  at  law  to  its 
recovery,)  unless  it  could  be  shewn  to  have  been  obtained  by  a 
fraudulent  circumvention  of  the  defendant  at  law.  Dunn  v. 
Holloway, }  Dev.  Eq.,  322. 

22.  An  injunction  is  not  dissolved  of  course  upon  the  coming 
in  of  the  answer,  in  which  the  plaintiff's  whole  case  is  denied. 
The  statement  of  the  defendant  must  be  at  least  credible.  Any 
evasion  in  not  responding  to  the  charges  of  the  bill,  or  an  ex- 
treme improbability  in  the  statement  of  the  defendant,  will  in- 
duce the  court  to  retain  the  injunction.  Moore  y.  Hylton,  1  Dev. 
Eq.,  429. 

23.  Where  the  owner  of  land  adjoining  an  old  mill  site  sought 
to  enjoin  the  erection  of  a  new  mill,  and  it  was  ascertained  by  a 
verdict,  that  tlie  mill,  though  injurious  to  the  health  of  the 
plaintiff's  family,  was  advantageous  to  the  public,  relief  was  re- 
fused, especially  as  the  old  mill  was  erected  before  the  plaintiff 
purchased.     Uason  v.  Jerkins,  2  Dev.  Eq.,  38. 

24.  Where  the  right  affected  is  clear  and  long  previously  en- 
joyed, or  where  the  injury  is  irreparable,  injunctions  are  granted 
against  private  nuisai^ces,  originating  in  establishments  for  per- 
sonal gratification  or  private  profit  only.     Ibid. 

25.  Pjut  pi'ivate  right  must,  upon  adequate  compensation,  yield 
to  public  convenience ;  and  courts  of  equity  will  not  interfere 
by  injunction,  where  the  public  benefits,  resulting  from  such  an 
establishment,  exceed  the  private  inconvenience.     Ihid. 
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26.  The  erection  of  mills,  where  tbey  are  not  nuisances  to  the 
fieighhorhood,  being  authorized  by  law,  a  court  of  equity  will 
not  restrain  the  erection  of  one,  simply  because  it  affects  the 
health  of  one  family.     Ibid. 

27.  Where  a  judg-ment  was  confessed  to  the  prosecutor  by  a 
prisoner  confined  in  jail  on  a  charge  of  larceny  and  arson,  under 
circumstances  which  induced  the  court  to  enjoin  it,  but  withoiit 
any  misconduct  on  the.  part  of  the  prosecutor;  it  was  held  that  it 
should  stand  as  a  security  for  the  amount  which  might  be  re- 
covered in  another  action,  to  be  brought  by  the  prosecutor  for 
the  same  trespass.     Heath  v.Cohh,  2  Dev.  Eq.,   187. 

28.  A  court  of  equity  will  not  enjoin  a  suit  at  law  in  the  court 
of  another  State;  neither  will  it  direct  a  particular  order  t«  be 
made  in  a  chancery  suit  thus  pending,  unless  it  be  by  putting  a 
party  to  his  election.     Boi/d  v.  Bmvhius.  2  Dev.  Eq./329. 

29.  The  obligee  of  a  bond  in  suit  having  assigned  it  verbally 
as  a  security  to  a  creditor  and  given  him  the  custody  of  it,  with 
authority  to  conduct  the  suit,  and  the  obligor,  with  notice  of  the 
assignment,  having  paid  the  debt  to  the  obligee  and  taken  a  re- 
lease from  him,  inequity  the  interest  of  the  assignee  .will  be 
protected,  and  the  obligor  enjoined  from  pleading  the  release 
to  the  action  at  law.     Ellis  v.  Amason,  2  Dev.  Eq.,  273. 

30.  Notice  in  such  a  case  should  be  direct,  but  it  may  be 
proved  otherwise  than  by  a  personal  communication  from  the 
assignee.     Ibid. 

31.  In  remote  limitations  of  personal  property,  the  first  taker 
is  noi:  to  secure  the  forthcoming  of  the  property  to  answer  the 
ulterior  limitations,  unless  he  be  insolvent.  Bulloch  v.  Bulloch, 
2  Dev.  Eq.,  307. 

32.  A\  hen  the  defendant,  in  his  answer  to  an  injunction  bill,  ad- 
mits its  equity,  but  sets  up  matter  in  defence,  the  injuiiction  will 
be  continued  to  the  hearing.  Lindsmi  v.  Etheridqe,  1  Dev.  and 
Bat.  Eq.,  36.  ^  J  J^ 

33.  A  court  of  equity  does  not  interfere  with  judgments  at 
law,  because  they  are  erroneous  either  in  fact  or  in  law,  but 
simply  becase  they  are  unconscientious;  and  this  as  well  where 
they  are  regular  as  where  they  are  erroneous.  Dudley  v.  Cole,  1 
Dev.  and  Bat.  Eq.,  429. 

34.  When  a  party  practises  a  deception  upon  a  court  of  law, 
and  thereby  precludes  the  opposite  party  from  all  defence;  when, 
by  means  thereof^  he  gets  a  judgment  for  a  sura  of  money,  of 
which  no  part  is  due,  and  then  further,  by  concealment  and  false- 
hood, defeats  every  fair  effort,  made  by  the  ordinary  legal  means, 
for  re-examining  his  judgment,  a  court  of  equity  will  restrain 
such  a  party  from  the  unconscientious  use  of  a  legal  advantage, 
thus  fraudulently  obtained  and  thus  fraudulently  kept  up.  Ibid. 

35.  A  court  of  equity  will  not  enjoin  an  execution,  because 
the  defendant  at  Jaw  iias  paid  the  debt  on  which  the  judgment 
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was  founded,  when  he  might  have  proved  that  fact  on  tlic  trial, 
and  was  not,  by  fraud  or  surprise,  prevented  from  doing  so, 
Woodfin.  V.  Smith,  1  Dev.  and  Bat.  Eq.,  451. 

36.  Where  two  parties  claim  distinct  interests  in  a  note,  and 
one  claim  is  admitted  and  the  other  disputed  by  the  maker,  and 
a  judgment  is  entered  up  for  the  amount  of  the  first,  upon  an 
agreement  that  the  defence  to  the  last  shall  be  in  no  way  preju- 
diced thereby,  a  court  of  equity  will  not  permit  an  execution  to 
issue  for  the  disputed  claim,  until  its  merits  have  been  settled. 
MeN'imora  v.  Irwin,  2  Dev.  and  Bat.  Eq.,  13.  . 

37.  Where  an  answer  admits  the  equity  of  an  injiniction  bill, 
but  sets  up  an  avoidance  of  it,  the  injunction  will  be  continued 
until  the  hearing.     I  bid. 

38.  Threats  to  remove  slaves  out  of  the  State  b^^  one  having 
only  a  limited  interest  in  them,  though  idle,  may  afford  the  ab- 
solute owner  a  ground  for  claiming  security  to  prevent  their  re- 
moval; but  as  the  defendant  was  a  man  of  unembarrassed  for- 
tune, the  court  oidy  directed  an  injunction  to  that  effect.  Wil- 
cox V.   Wilcox,  1  Ired.  Eq.,  31!. 

39.  When  slaves  are  limited  to  one  for  life  with  remainder  to 
another,  the  latter  cannot  compel  the  former  to  give  secui'ity  for 
the  forthcoming  of  the  slaves  at  the  expiration  of  the  life  estate, 
unless  he  can  show  that  there  is  some  danger  of  his  being  de- 
prived of  his  estate  in  remainder,  by  some  act  or  contemplated 
act  of  the  tenant  for  life.     Saiton  v.  Craddock,  1  Ired.  Eq.,  134. 

40.  Where,  in  an  injunction  case,  there  is  a  probability  from 
the  flicts  stated  in  the  bill  and  not  denied  in  the  answer,  of  the 
plaintiffs  sustaining  his  claim  for  relief,  a  motion  to  dissolve  the 
injunction  upon  the  coming  in  of  the  answer  ought  not  to  be 
granted.     S/crriU  v  Harrell,  1  Ired.  Eq.,  11)4. 

41.  On  a  motion  to  dissolve  an  injunction,  usually  the  court 
can  look  at  nothing  but  the  answer  and  exhibits  filed  and  ad- 
mitted by. the  answer.  If  the  facts  and  circumstances,  Avhich 
make  the  plaintiff's  case,  are  dt^ied,  the  injunction  falls  of 
course.     Moore  v.  Heed;  1  Ired.  Eq ,  418. 

42.  Where  an  injunction  has  been  granted,  and  the  defendant 
puts  in  an  answer  which  is  apparently  deficient  in  frankness, 
candor  or  precision,  or  is  illusory,  the  injunction  will  be  contin- 
ued until  the  hearing.     Little  v.  Marsh,  2  Ired.  Eq.,  18. 

43.  Upon  a  motion  to  dissolve  an  injunction  against  a  judg- 
ment at  law,  it  is  improper  to  decree  that  the  injunction  be  made 
perpetual,  even  as  to  apart  of  the  judgment  admitted  by  the  an- 
swer to  have  been  paid.  The  proper  course  is  to  contiiuie  iintR 
the  hearing  the  injunction  as  to  such  part,  and  to  dissolve  it  as  to 
residue,  if  according  to  the  answer  it  ought  to  be  so  dissolved. 
McReynolds  v.  Harshaw,  2  Ired.  Eq.,  29. 

44.  The  court  of  aquity  will  grant  injunctions  to  prevent  un- 
doubted and  irreparable  mischief;  and  it  may  thus  act  on  the 
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application  of  individuals,  not  only  in  the  case  of  a  private 
nuisance,  but,  where  the  individuals  suffer  special  inji^rj,  in  the 
case  of  public  nuisances  also.  Barnes  v.  Calhoim,  2  Ired.  En., 
199. 

45.  But  the  court  will  only  exercise  this  power  in  a  case  of 
necessity,  where  the  evil  sought  to  be  remedied  is  not  merely 
probable,  but  undoubted.  And  it  will  be  particadarly  cautious 
thus  to  interfere,  Avhere  the  apprehended  mischief  is  to  follow 
from  such  establishments  and  erections  (as  for  instance,  a  pub- 
lic mill,)  as  have  a  tendency  to  promote  the  public  convenience. 
i  biol. 

(  46.  On  the  hearing  of  an  injunction  bill,  Avhen  a  reasonable 
doubt  exists  in  the  mind  of  the  court  whether  the  equity  of  the 
bill  is  sufficiently  negatived  by  the  answer,  the  court  will  not 
dissolve  the  injunction.  In  such  cases  much  must  depend  upon 
the  sound  discretion  of  the  court,  to  Avhora  the  question  of  dis- 
solution is  preferred.     James  v.  Lemhj.  2  Ired.  Eq.,  278.  ^ 

47.  A  court  of  equity  has  invariably  entertained  a  bill  by  one, 
entitled  to  a  personal  chattel  in  remainder  after  a  life  estate,  to 
have  the  property  secured,  when  it  .is  alleged  in  the  bill  that  it 
is  likely  to  be  lost  by  any  means  whatever.  Cheshire  v.  Cheshire; 
2  Ired.  Eq.,  569. 

48.  And  when  the  particular  property  has  been  converted  into 
another  species  of  property  by  the  tenant  for  life,  or  those  who 
claim  in  privity  Avith  liim,  the  remainderman  may  elect  to  follow 
and  take  the  fund  in  its  changed  form;  as  for  instance,  when  it 
4ias  been  removed  out  of  the  State  and  sold,  he  may  claim  the 
proceeds  of  the  sale.     Ibid. 

49.  A  having  a  judgment  at  law  against  B,  a  contract  was 
made  between  them,  by  which,  as  B  understood  it,  he  Avas  to  pay 
the  amount  of  a  note  or  bond  due  by  A  to  another  person.  B 
accordingly  so  paid  the  amount  and  had  a  credit  endorsed  on 
the  note  of  A  for  the  amount  of  the  payment.  But  A  declaring 
his  understanding  to  be  that  B  was  to  pay  the  Avhole  amount  of 
the  note  AAdiich  Avas  greater  Ikan  that  of  the  judgmeiit,  nnd  alle- 
ging that  he  claimed  no  benefit  from  the  credit  Avhich  had  been 
placed  on  the  note,  issued  an  execution  on  his  judgment, 
Avhereupon  B  obtained  an  injunction,  and  it  teas  held  that  upon 
these  facts  appearing  from  the  bill  and  ansAver,  the  court  Avould 
not  dissoh^e  the  injunction  upon  motion,  but  Avould  continue  it 
until  the  hearing.     DcdvympleY.  Shepixtrd,  3  Ired.  Eq.,  74. 

50.  On  a  motion  to  dissoh^e  an  injunction,  CA^ery  tiling  is  to 
be  presumed  against  the  defendant,  in  respect  of  any  matter,  to 
vvdiich  ho  could  ansAver  directly,  and  has  not  so  answered.  Parl'S 
V.  Spurgiii,  3  Ired.  Eq.,  153. 

51.  A  court  of  equity  will  not  support  an  injunction  against 
an  undoubted  creditor,  who  has  established  his  debt  at  law, 
merely  upon  the  ground  that  there  were  other  transactions  be- 
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tween  the  parties,  on  which,  possibly,  there  may_  be  a  sum  of 
money  comino-  to  the  party  obtaining  the  injunction.     Ihkl 

52/ A  strong  inference  "  will  be  drawn  against  a  plaintiff  m 
an  injunction  "bill,  from  yagueness  in  its  statements,  and  from 
snpjjressions  on  matters  pecuUarly  withui  the  plaintiff's  knowl- 
edge.    Ibid. 

o'd.  On  the  hearing  oi  a  motion  to  dissolve  an  injunction,  the 
defendant  is  the  actor;  and  although  the  contents  of  his  answer 
are  generally  to  be  taken  as  true,  it  must  tuUy  meet  the  plain- 
tift"'s  equity,"^  there  must  be  no  evasion,  no  disposition  shown  to 
pass  over  the  material  allegations  of  the  bill,  and  if  a  reasonable 
doubt  exist  in  the  minds  of  the  court,  whether  the  equity  of  the 
bill  is  sufficiently  answered,  the  injunction  will  not  be  dissolved 
but  continued  to  the  hearing.     3Iiller  v.   JVa-shburn,  3  Ired.  Eq., 

161. 

54.  Where  money  alone  is  the  demand,  the  common  law  se- 
curity is  the  person  of  the  debtor,  nor  will  equity  go  farther,  but 
wdieu  property  is  in  contest,  a  court  of  equity  wull,  when  the 
circumstances  authorize  its  interference  and  when  its  aid  is  in- 
voked, secure  the  property  itself  during  the  existence  of  the  con- 
troversy.    Ibid. 

55.  Especially  will  the  court  of  equity  in  this  state,  in  analogy 
to  the  practice  of  the  courts  of  chancery  in  England  in  cases  of 
waste,  exercise  this  preservative  power,  wdiere  the  property  in 
contest  consists  of  slaves,  and  retain  the  possession  of  the  slaves 
until  the  cause  is  finally  disposed  of     Ibid. 

56.  When  the  equity  of  a  bill  is  not  denied  by  the  answer,  but 
a  new  equity  is  thereby  introduced  to  repel  or  avoid  it,  the  in- 
junction, which  had  been-  granted,  should  not  be  dissolved  upon 
the  answer,  but  should  be  continued  to  the  hearing  of  the  cause. 
Lyerly  v.  Wheeler.,  3  Ired.  Eq.,  170. 

'57.  In  the  case  of  the  erection  of  a  mill  dam,  a  court  of  equity 
will  not  interfere  by  injnnction,  unless  it  be  shown  that  it  will 
be  a  public  nuisance,  or,  if  it  will  be  a  private  nuisance  only  to 
an  individual,  unless  it  manifestly  appears,  that  _so_  great  a  dif- 
ference Avill  exist  between  tlie  injury  to  the  individual  and  the 
public  convenience,  as  w^ill  bear  no  comparison,  or  that  the  erec- 
tion of  the  dam  \vill  be  followed  by  irreparable  mischief  At- 
torney General  v.  Lea,  3  Ired.  Eq.,  301. 

58.  The  general  rule  is  that  a  court  of  equity  takes  no  juris- 
diction in  cases  of  mere  trespass,  not  even  by  granting  a  tempo- 
rary injunction.  But  there  is  an  established  exception  in  the 
cases  of  mines,  timber  and  the  Hke,  in  which  cases  injunctions 
will  be  granted  to  restrain  the  continued  commission  of  acts,  by 
which  the  substance  of  the  estate  is  destroyed  or  carried  off. 
Irwin  V.  Davidson,  3  Ired.  Eq.,  311. 

59.  But  when  the  plaintiff",  seeking  an  injunction  in  such  cases, 
claims  to  be  the  legal  owner  of  the  property,  he  must  show  that 
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he  has  estabhshed  his  legal  title  by  the  jiidgnient  of  a  court  of 
law,;  or  that  he  is  prosecuting  his  suit  at  law,  and  the  injury 
which  he  will  sustain  by  the  acts  of  tlie  defendant,  before  he  can 
obtain  judgment,  will  be  irreparable;  and  in  the  latter  case,  the 
court,  in  continuing  the  injunction,  must  make  such  order  as 
will  insure  the  speedy  determination  of  the  suit  at  law.  A  court 
■of  equity  will  not  try  the  legal  rights  of  parties  to  real  estate, 
Ihiil 

()0.  If  the  plaintiff  be  a  mortgagor  and  the  defendant  a  mort- 
gagee, who  alleges  that  there  is  still  a  subsisting  claim  for  a  debt 
upon  the  mortgaged  property,  though  an  injunction  may  be 
granted  to  stay  a  wanton  or  improvident  waste  t)f  the  mortgaged 
estate  by  the  mortgagee,  who  has  taken  possession,  yet  the  plain- 
tiff must,  before  he  entitles  himself  to  relief,  bring  into  court  the 
-amount  due,  or  profess  himself  willing  to  do  so.     Ibid. 

(51.  It  is  a  rule  in  equity  on  the  subjec^t  of  injunctions,  that 
where  by  the  answer  the  plaintiff's  whole  equity  is  denied,  and 
the  statement  in  the  answer  is  credible,  and  exhibits  no  attempt 
to  evade  the  material  charges  of  the  l.)ill,  the  injunction  will  be 
dissolved.     Shnrpe  v.  King.,  3  Ired.  Eq.,  402. 

Q'l.  Where  a  party  referred  matters  in  contest  between  him- 
self and  another  to  arbitration,  and  after  the  award  was  made 
he  had  full  time  and  opportunity  to  examine  it,  and  then  gave 
his  bond  for  the  amount  awarded  against  him,  he  cannot  after- 
wards have  an  injunction  against  the  collection  of  the  bond  on 
the  ground  of  errors  in  the  award.  Equity  is  no  more  bound  to 
take  care  of  those  who  can  take  care  of  themselves  than  is  a 
court  of  law.     Ihid. 

63.  In  order  to  obtain  a  Avrit  of  sequestration  and  ne  exeat  at 
the  instance  of  the  remainderman  against  the  tenant  for  life  of 
personal  property,  it  is  not  suffi:^ient  for  the  remainderman  to 
state  his  fear  that  the  property  will  be  removed  beyond  the  ju- 
risdiction of  the  Slate,  or  destroyed  ;  he  must  also  show  reasona- 
ble and  sufficient  grounds  for  such  fear.  Howell  v.  Hoivell^  3 
Ired.  Eq.,  522. 

64.  Where,  to  a  bill  praying  for  an  injunction,  the  defendant 
admits  the  equity,  but  seeks  to  get  rid  of  it  by  setting  up  an 
equity  of  his  own,  the  injunction  must  be  continued  to  the  hear- 
ing.    Kerns  v.  Chambers,  3  Ired.  Eq..  576. 

65.  The  act  of  assembly  limiting  the  time,  within  which  in- 
junctions shall  be  granted  to  stay  executions  on  judgments  at 

law,  'does  not  apply  to  cases  where  the  cause  for  the  injunction 
originated  in  the  conduct  ot  the  defendant  after  the  rendition  of 
the  judgment.     Ibid.     (See  Rev.  Code,  ch.  32,  sec.  15.) 

{]{).  A  preliminary  injunction,  granted  ex  parte  upon  the  bill 
alone,  should  be  dissolved  upon  an  answer  den^ang  the  facts  up- 
on which  the  bill  rests  the  plaintiff's  equity.  A  general  allega- 
tion in  a  bill,  specifying  no  facts  upon  which  it  is  founded,  re- 
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quires  no  answer;  or,,  at  most,  a  general  denial  in  the  answer  in 
eutficient  to  meet  it.      Coivles  v.  Carter,  4;  Ired..  Eq.,  105. 

67.  When  a  defendant  asks  the  conrt  to-a^t  on  his  answer,  as 
he  does  when  he  moves  to  dissolves  an  injunction,  it  is  not  suf- 
ficient that  his  answer  should  merely  mot  admit  the  ground  of 
the  plaintiff'!^  equity,  but  it  must  set  forth  a  full  and  fair  discov- 
ery of  all  the  matters  within  his  knowledge,  or  i]i  his  power  to 
discover,  aud  then  deny  the  material  grounds  upon  which  the- 
plaintiff's  equity  is  founded.      Thompson  v.    31iUs,  4   Ired.   Eq., 

ai)o. 

GS.  An  answer,  which  is  evasive,  whio;h  declines  ad)nitting  or 
denying  a  fact  positively  when  it  is  in,  the  party's  power,  if  he 
will,  to  obtain  information  that  will  enable  him  to  admit  or  de- 
ny the  fact;  and  much  more  an  answer  that  keeps  baq^c  infor- 
mation that  is  possessed  by  a  party  upon  a  material  fact,  on  the 
pretence  that  the  defendant  cannot  give  the  information  with  all 
tJie  minuteness  of  which  the  subject  is  susceptible — such  an  an- 
swer ought  not  to  entitle  the  person  who  makes  it  to  any  favor 
Ibid. 

(39.  Where  there  was  a  public  sale  of  land,  at  wliich  the  ven- 
dor gave  notice  that  there  were  doubts  as  to  the  title,  but  that 
he  would  give  a  warranty  deed,  which  he  accordingly  did,  and 
the  purchaser  gave- his  bond  for  the  purchase  money,  upon  which 
the  vendor,  who  wa«  undoubtedly  able  to  answer  the  wai-rantv  . 
obtained  a  judgment,  it  ivas  held  that  the  purcliaser  had  no  right 
to  an  injunction  against  the  judgment,  that  the  court  of  equity 
would  not  look  into  the  title,  but  would  leave  the  purciuiser  to 
his  remedy  at  law  upon  the  warranty.  Merritt  v.  Hunt,  4  Ired 
Eq.,.406:  " 

70.  An  injux^tion  to  restrain  the  execution  of  a  decree  cannot 
be  granted.  But  though,  an  injunction  cannot  issue,  the  court 
of  equity  may,  upon  a  proper  case  supported  by  affidavits,  with- 
<lraw  any  process  it  has  issued,  or  stay  any  execution  by  grant- 
ing a  supersedeas.      Greenlee  v.  McDoicell,  4  Ired.  Eq.,  4<si. 

71>.  After  an  injunction  has  been  ordered  to  stand  luitil  the 
hearing,  it  seems  to  be  irregular,  in  efiect,  to  reverse  the  order, 
by  dissolving  the  injunction  on  motion  before  the  hearin^.. 
Smith  V.  Harldns,  4  Ired.  Eq.,  48(3. 

72.  It  is  a  rule  now  well  established,  that  when,  by  the  an- 
swer, the  plaintiff's  wliole  equity  is  denied,  and  the  statement  in 
the  answer  is  credible,  and  exhibits  no  attempt  to  evade  the 
material  charge  of  the  bill,  an  injunction  will,  on  motion,  be 
dissolved.     Perlcinsv.  HolhncelJ,  5  Ired.  Eq.,  24. 

73.  To  support  a  bill  of  injunction,  by  a  purchaser  of  land 
against  the  vendor,  to  restrain  the  collection  of  the  purchase 
money,  upon  the  ground  that  there  were  prior  liens  upon  the 
land,  (as  for  instance  for  taxes  due,)  the  j)laintiflf  must  set  forth 
in  his  bill,  as  nearly  as  he  can,,  the  amount  of  such,  liens;  and. 
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where  he  alleges  that  he  gave  more  for  the  land  than  he  other- 
wise  would  have  done,  in  conseqitencc  of  misrepresentations 
made  by  the  vendor  or  his  agent  at  the  time  of  the  sale,  he  must 
state  what  he  believes  to  be  the  amount  of  the  injury  he  has 
sustained  by  such  misrepresentations.  Ashe  v.  Male,  5  Ired. 
Eq,,  55. 

74.  Where  a  purchaser  is  entitled  to  compensation  merely,  he 
cannot  enjoin  the  vendor  from  collecting  the  purchase  money, 
or,  at  most,  he  can  only  enjoin  him  for  the  sum  which  he  alleges 
distinctly  in  his  bill  to  be  due  to  him  for  such  compensation. 
Ibid. 

75.  Where  an  executor  had  assented  to  a  legacy  of  personal 
property  to  A,  and  delivered  the  property  to  her,  and  afterwards 
obtained  an  order  of  court  to  sell  it  for  the  payment  of  the  debts 
of  the  testator,  it  was  held  that  A's  title  to  the  property  was  com- 
plete at  law,  that  she  had  a  full  legal  remedy  for  any  injury  to 
it,  and  therefore  had  no  ri^-ht  to  apply  to  a  court  of  equity  for 
an  injunction  to  prevent  an  apprehended  trespass.  Hoicell  v. 
Hoiuell,  5  Ired.  Eq.,  258. 

76.  A  court  will  not  interfere  by  an  injunction  to  prevent  a 
trespass,  except  where  the  damage  would  be  irreparable.     Ibid. 

77.  There  is  a  difference  in  the  course  of  the  court  upon  an 
injunction  to  stay  proceedings  at  law,  and  a  sequestration.  In 
the  former  the  injunction  Avill  be  dissolved  upon  the  coming  in 
of  the  answer,  if  the  equity  of  the  bill  be  denied  fully  and 
fairly,  and  a  dissolution  will  be  decreed,  iiut  in  the  case  of  a 
sequestration,  the  right  of  the  plaintiff  to  have  the  property  se- 
cured during  the  litigation  does  not  depend  upon  '"  the  equity 
confessed  by  the  answer,"  and  the  court  having  secured  the. 
funds  will  keep  it  secured  until  the  rights  of  the  parties  are  ad- 
judicated,  unless  the  sequestration  was  imprudently  granted,  or 
unless,  upon  the  coming  in  of  the  answer,  it  appears,  taking  the 
whole  together,  that  the  claim  of  the  plaintiff  is  unfounded,  or 
the  security  which  has  been  obtained  is  unnecessary.  McDan- 
iel  V.  Stoker,  5  Ired.  Eq.,  274.  S.  P.,  Ori//in  v.  Carter,  5  Ired. 
Eq.,  413. 

78.  In  an  injunction  case,  if,  upon  the  hearing  of  the  answer, 
the  statements  are  such  as  to  leave  in  the  mind  of  the  court  a 
reasonable  doubt,  whether  the  plaintiff''s  equity  is  sufficiently 
answered,  the  injunction  will  not  be  dissolved,  but  will  be  con- 
tinued to  the  hearing.     Monroe  v.  Mclntire,  6  Ired.  Eq.,  (55. 

79.  Where  A  upon  a  good  consideration  gave  to  B  a  power  of 
attorney  to  prosecute  a  suit  at  law  in  the  name  of  A,  but  for  the 
benefit  of  B,  the  latter  indemnifying  A  against  all  responsibility 
for  the  costs,  a  court  of  equity  will  enjoin  A  from  dismissing  the 
suit.     Ibid. 

80.  After  there  has  been  a  judgment  at  law,  at  the  instance 
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of  some  tenantB  in  common,  for  an  actual  partition  of  land,  the 
Other  tenants  or  any  of  them  may  have  an  injunctioa  against 
the  judgment,  npon  the  allegation  that  the  land  cannot  be  spe- 
cifically divided  Avithout  injury  to  tlie  owners,  and  the  injunc- 
tion will  be  continued  until  the  hearing,  that  the  court  may  de- 
cide upon  the  proofs,  whether  an  actual  partition  or  a  sale  of  the 
premises  will  be  most  for  the  interest  of  the  parties.  Gash  v. 
Lcdheiter,  6  Ired.  Eq.,  183. 

81.  Where  a  suit  abated  by  the  death  of  the  defendant,  and 
an  execution  issued  against  the  plaintiff  for  all  the  co&ts,  at  the 
instance  of  the  heirs  of  the  defendant,  the  execution  was  void, 
and  a  note  obtained  by  the  sheriff  from  the  plaintiff  for  the  pur- 
pose of  discharging  the  execution,  behig  without  consideration, 
the  plaintiff  was  held  to  be  entitled  to  relief  against  it.  Laclxiy 
V.  Cartis,  6  Ired.  Eq.,  199._ 

82.  Where  a  recovery  in  ejectment  has  been  effected  by  a 
combination  between  the  purchaser  at  a  sheriff's  sale  and  trus- 
tees, who  have  the  legal  title,  by  whicli  tlie  latter  were  induced 
to  comnjit  a  breach  of  trust,  it  ivas  held  that  the  cestuis  que  trusts 
were  entitled  to  an  injunction,  to  be  continued  to  the  hearing, 
to  prevent  the  plaintiff  in  ejectment  from  taking  possession  of 
the  land.     Irviin  v.  Harris,  6  Ired.  Eq.,  215. 

83.  In  injunction  cases,  where  the  answer  does  not  confess  the 
equity  set  up  in  the  bill,  and  is  not  evasive,  but  contains  a  fair 
response  to  all  the  allegations,  the  injunction  will  be  dissolved 
as  a  matter  of  course.     Green  v.  Phillips,  6  Ired.  Eq.,  223. 

84.  When,  in  an  injunction  bill,  the  answer  admits  the  equity 
charged  in  the  bill,  but  brings  forward  a  new  fact  in  avoidance 
of  it,  the  injunction  must  be  continued  until  the  final  hearing. 
^Strong  v.  Meiizies,  G  Ired.  Eq.,  544. 

85.  Where  there  is  a  tenant  for  life  and  a  remainderman  of 
slaves,  and  the  tenant  for  life  sells  the  slaves  to  a  third  person, 
who  threatens  to  convey  them  out  of  the  State,  the  remainder- 
man is  entitled  to  a  writ  of  injunction,  and  also  to  a  writ  of  se- 
questration if  it  be  necessary.  Brown  v.  Wilson,  6  Ired.  Eq., 
558. 

8(i.  Injunctions  to  prevent  persons  from  working  gold  mines, 
to  which  the  plaintiff  claims  title,  are  not  put  upon  the  same 
footing  with  injunctions  to  stay  executions  on  judgments  at  law, 
where  the  legal  rights  of  the  parties  have  been  adjudicated.  lu 
cases  of  the  former  class,  where  it  appears  that  if  the  defendant's 
allegations  be  true  the  injunction  can  do  him  no  harm,  but  if 
the  plaintiff's  allegations  be  true  he  may  sustain  an  irreparable 
injury,  the  injunction  should  be  continued  to  the  hearing,  that 
the  facts  may  be  investigated,     IJcBrayer  v.  Hardin,  7  Ired, 

87.  A  court  of  equity  will  restrain  by  injunction  the  assignor 
of  an  equitable   claim   from  dismissing   a   suit  at  law,  brought 
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by  the  assignee  in  tlie  name  of  the  assignor.     Deaver  v.  Eller,  7 
Ired.  Eq.,  24. 

88.  It  has  been  repeatedly  decided,  that  on  a  motion  to  dis- 
solve an  inj.iinction,  it  mnst  appear  that  the  answer  fully  meeta 
the  plaintiif's  equity,  it  must  not  be  deficient  in  frankness,  can- 
dor or  precision,  nor  must  it  be  illusory;     Ihid. 

89.  Equity  will  not  enjoin  a  tenant  for  life  of  slaves  from  re- 
moving them,  or  compel  him  to  give  security  ftn*  their  forth- 
coming, unless  good  ground  be  shown-  that  there  is  danger  of 
their  being- removctl  out  of  the  jurisdiction  of  the  court.  Clagon 
V.   Veasoj^l  Ired.  Eq.,  175. 

90.  Although  in  general,  a  tenant  for  life  of  slaves  is  entitled 
to  the  possesvsion  of  them,  yet  it  is  a  settled  rule  of  the  court  not 
to  allow  them  to  be  removed  beyond  the- jurisdiction  of  the  court. 
Hence,  when-  a  tenant  tor  life  of  slaves,  living  here;  threatens  to 
carry  them  away,  or  to  sell  them  to  another  with  a  view  to  their 
removal,  a  court  of  equity  will  lay  him  under  injunction  and 
bonds  not  to  remove  them,,  and  to  have  them  forthcoming  when 
required.      Cross  v.  Gamp,  7  Ired.  Eq.,.  193. 

91.  In  regard  to  new  matter,  introduced  by  a  defendant  in  his 
answer  to  a;n  injunction  bill,  there  is  this  distinction:  Where  tli« 
bill  charges  the  receipt  of  money  and  a  general  accountability, 
and  the  answer  admits  the  receipt,  and  seelcs  to  account  for  the 
money  by  alleging  its  application  to  some  particular  purpose, 
then  the'i'ujunction  will  not  be  dissolved' on  the  answer;  but 
where  the  bill  charges  a  payment  on  a  particular  account,  and 
the  answer  denies  that  any  payment  was  made  on  that  account, 
and  accompanies  the  denial  with  an  admission  that  a  certain 
sum  was  received,  as  a  payment  on  some-  other  account  tiie 
iujunction  will  be  dis.solvrd;  for  there  is  no  confession  and  avoid- 
ance by  new  mailer,  but  a.  positive- denial  of  the  allegation,  to- 
gether'with;  an  explanation  of  a  circumstanc;e  relied  on  to  give 
color  to  the   allegation.     Deaver  v.  Enviriy.  7  Ired..  Eq.,  250. 

92.  The  fears  and  apprehensions  o-f  a/emainderman,  that  prop- 
ertv  in  the  hands  of  a  tenant  for  life  will  be  destroyed  or  carried 
out  of  the  State-,  are  no  sulKcient  grounds  upon  which  to  grant 
a  sequestration  or  ne  exeat;  but  the  facts  must  be  set  forth  tt)  en- 
able  the  court  to  see  that  those  fears  and  apprehensions  are  well 
founded.     Lelimaii  v.  Logan,  7  Ired,  Eq.,  29(i. 

9o.  Where  a  bill  of  injunction  is  filed  to  prevent  irreparable 
injury,  and  the  c^ase,  as  it  appears  on  the  bill,  is  a  proper  one  for 
the  interference  of  the  court,  if  any  of  the  material  facts  are  de- 
nied in  the  answer,  the  court  will  not  dissolve  the  injunction  up- 
on the  bill  and  answer  alone,  but  hold  it  over,  until  proofs  are 
taken,  or  the  matters  in  dispute,  if  questions  of  law,  are  decided 
in  a  court  of  law..     Purcell  v.  Bamel,  8  Ired.  Eq.,  9. 

94.  The  jurisdiction  of  courts  of  equity  to  interfere',  by  injunc- 
tion, in  the  case  of  a  private  imisance,  is  of  recent  origin,  and  is- 
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always  exercised  sparingly  and  with  great  caution,  because,  if 
in  fact  there  be  a  nuisance,  there  is  an  adequate  remedy  at  law 
by  successive  actions  on  the  case.  Stmjjson  v.  Justice,  8  Ired. 
Eq.,  115. 

95.  Where  it  is  not  certain  but  only  contingent,  whether  the 
act  of  the  defendant  sought  to  be  enjoined  will  be  a  nuisance  or 
not,-  the  court  will  not  interfere  until  the  fact  of  nuisance  has 
been  established  in  an  action  at  law.     Ibid, 

9(3.  Where  a  party  does  not  take  out  an  injunction  in  the  first 
instance,  but  permits  the  other  party  to  go  on  erecting  the 
buildings,  itc,  from  which  a  nuisance  is  anticipated,  if,  at  the 
hearing,  he  prays  for  a  perpetual  injunction,  he  must  do  so,  on 
the  groinid  that  in  the  meantime  the  fact  of  "nuisance"  has 
been  established  by  an  action  at  law,  or,  at  all  events,  he  must 
support  his  application  by  strong  and  unanswerable  proof  of 
nuisance.     Ibid. 

97.  When  the  answer  to  a  bill  of  injunction  is  responsive  to 
its  allegations  and  not  evasive,  and  positively  denies  the  truth 
of  the  tacts  set  forth  in  the  bill,  the  injunction  must  be  dissolved. 
Dyrlie  V.  Patton,  cS  ired.  Eq.,  295. 

98.  Where  a  testator  bequeathed  certain  slaves  to  his  infant 
grandchild,  ancT  if  she  died  before  twenty  one  years  of  age,  then 
over;  it  was  held  that  such  particular  tenant,  by  her  guardian 
residingLin  another  state,  had  no  right  to  remove  the  property 
beyond  the  limits  of  the  State,  against  the  v/ishes  of  the  re- 
maindcnuen.  Eor,  the  ov.aiers  of  such  executory  bequests  and 
other  contingent  interests  stand  in  a  position  in  this  respect, 
similar  to  that  of  vested  remaindermen,  and  have  a  similar 
right  to  the  protective  power  of  the  court.  Brasivell  v.  More- 
head,  Bnsb.  Eq.,  2fi. 

99.  Upon  a  motion  to  dissolve  an  injunction,  staying  the  col- 
lection of  a  debt  recovered  by  a  judgment  at  law,  the  injunction 
will  be  dissolved,  although  the  answer  does  not  respond  to  an 
allegation  of  a  fact,  not  charged  to  be  within  the  knowledge  of 
the  defendant.      Capehart  v.  Mhoon,  Busb.  Eq.,  30. 

100.  The  rule  in  injunctions  of  this  class  is  that  the  injunc- 
tion must  be  dissolved,  unless  the  equity  of  the  bill  is  confessed 
by  the  answer,  or  unless  the  answer  is  unfair,  evasive  or  so  de- 
fective as  to  be  subject  to  exceptions.  But  it  is  otherwise  as  to 
injunctions  '^f  a  special  nature,  as  for  instance  to  stay  waste,  in 
\vhich  the  bill  may  be  read  as  an  affidavit.     Ibid. 

101.  On  a  motion  to  dissolve  an  injunction  of  a  special  nature, 
as  to  stay  >vaste  and  the  like,  where  the  injury  would  be  irre- 
parable, the  l)ill  may  be  read  as  an  affidavit  to  contradict  the 
answer.     Floyd  v.  Heath,  Busb.  Eq,,  39 

102.  When  every  material  allegation  of  a  bill  to  stay  waste  is 
expressly  ai  d  plainly  denied  in  the  answer,  and  after  considerinsr 
the  bill  as  an  affidavit  for  the  plaintiff  there  is  no  doubt  of  the 

18 
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truth  of  the  answer,  the  hijmiction  must  be  dissolved      JVrigId 
V.  Grisf,  Busb.  Eq.,  203. 

103.  The  question  of  the  defendant's  right  to  biing  an  action 
of  trespass  quare  dcmsum  /regit  against  the  plaintiff  is  exclu- 
sively a  legal  one,  and  cannot  be  considered  m  discussing  the 
propriety  oi  dissolving  an  injunction,     Ibid. 

104.  Where  an  injunction  had  been  obtained  against  a  trus- 
tee, forbidding  him  to  sell  slaves  whicli  were  a  part  of  the  trust 
fund,  upon  the  ground  that  the  purposes  of  the  trust  had  been 
fulfilled,  upon  the  coming  in  of  the  answer,  the  matter  be- 
ing dou])t1ul  whether  the  allegatioii  was  true,  the  injunction 
was  continued  until  the  hearing.  McNteh]  v.  Steele.,  Busb.  Eq., 
240.  ^ 

105.  In  order  to  sustain  an  injunction  against  destructive 
trespass,  there  must  be  a  title  in  the  plaintiff  admitted  or  proved 
at  law,  together  with  a  tres^^ass  by  the  defendant  inflicting  per- 
manent injury;  and  not  a  mere  ouster  or  temporary  trespass. 
Lyrehj  v.  fV/tesIer,  Busb.  Eq.,  267. 

206.  In  a  bill  lor  a  special  injunction  to  stay  the  cutting  of 
timber,  it  is  necessary  that  the  plaintiff  should  set  forth  not  only 
that  the  threatened  injury  would  be  irreparable,  but  he  must 
Bhow  it  would  be  so.  Thompson  v.  Williams^  1  'Jones,  Eq.,  176- 
S.  P.,  Bogeij  v.    Shute,  1  Jones  Eq.,  180. 

107.  In  a  contest  between  two  for  a  tract  of  land,  each  claim- 
ing the  legal  title,  and  the  person  in  possession  is  cutting  down 
timber,  and  building  in  the  ordinary  course  of  agriculture,  tlie 
court  of  equity  will  not  stay  the  operation  of  the  one  in  posses- 
sion, upon  the  ground  merely  that  he  is  insolvent.     Ibid. 

108.  Upon  a  motion  to  dissolve  an  injunction,  an  allegation  in 
the  bill  which  is  evaded  and  not  responded  to  in  the  an&wer  is- 
taken  to  be  true.      JViUon  v.  Hendricks,  1  Jones  Eq.,  2ii5. 

109.  It  is  no  ground  for  refusing  to  entertaiii  a  motion  to  dis- 
solve an  injunction,  that  one  of  the  defendants  in  the  suit  has 
not  answered,  where  it  appears  that  such  answer,  if  it  had  been, 
obtained,  could  not  affect  the  rights  of  the  party  enjoined. 
Ibid.     S.  P.,  Evans  v.  Lovengood,  1  Jones  Eq.,  298. 

110.  Where  the  material  allegations  of  a  bill  of  injunction  are 
directly  and  fully  denied,  so  far  as  the  defendants  have  any 
knowledge,  information  or  belief,  the  injunction  must  be  dis- 
solved.    Evans  v.  Lovengood,  1  Jones  Eq.,  298. 

111.  Where  a  bill  for  an  injunction  against  a  judgment  on  a 
note  alleged  that  the  note  had  been  paid  off  and  agreed  to  be 
surrendered,  yet  that  it  had  been  assigned  to  another,  and  it  ap- 
peared from  the  answer  that  the  plaintiff  had  the  possession  of 
an  obligation  from  the  defendant  given  at  the  time  of  the  agree- 
ment to  STirrender,  which  was  to  stand  in  lieu  of  the  note,  if 
not  surrendered,  and  the  bill  did  not  set  forth  the  said  obliga- 
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tion,  nor  ofter  to  surrender  it,  it  was  held  that  the  injunction 
must  be  dissolved.      Woodfin  v.  Johnson,  1  Jones  Eq.,  317. 

112.  Upon  a  question  o'f  dissolving  an  injunction  and  seques- 
tration to  prevent  the  removal  of  slaves  from  the  State,  the  bill 
of  the  plaintiff  will  be  considered  as  an  affidavit  sTistaining  his 
allegations ;  and  where  in  such  a  case  the  answer  of  the  defen- 
dant is  evasive  as  to  the  allegation  of  his  insolvency,  and  silent 
as  to  an  intent  to  remove  the  property,  and  puts  his  rights  upon 
a  question  of  law  which  is  doubtful,  the  court  will  continue  the 
injunction  and  sequestration  to  the  hearing.  Wilso7i  v.  Mace, 
2  Jones  Eq.,  5. 

113.  Upon  a  motion  to  dissolve  an  injunction  upon  '  the  bill 
and  answer,  if  the  answer  admits  the  equity  of  the  plaintiff's 
bill,  but  alleges  a  new  fact  in  avoidance,  the  injunction  will  be 
•continued  until  the  hearing.     Ibid. 

lU.  Where  to  a  bill  for  a  special  injunction  the  defendant, 
who  is  an  administrator,  makes  only  a  formal  denial  of  the  mat- 
ters alleged  "  according  to  the  best  of  his  knowledge  and  belief," 
and  also  alleges  new  matter  in  reply  to  the  plaintiff 's  equity,  the 
court  Avill  not  dissolve  aft  injunction  previously  granted:  as 
where  a  plaintiff  alleges  that  the  defendant's  intestate  agreed  to 
take_  certain  stock  in  a  railroad  company  off  his  hands,  and  the 
administrator  says  he  does  not  know  as  to  the  agreement,  but 
suggests  that  if  it  were  so,  the  plaintiff  was  to  work  in  company 
with  the  intestate,  and  was  to  be  paid  for  such  work  not  by  the 
intestate  but  l)y  the  plaintiff's  own  labor.  Ashe  v.  Johnson  2 
Jones  Eq.,  149.  #  ' 

115.  Where  one  of  two  defendants  has  agreed  to  do  a  specific 
thing  for  the  benefit  of  the  plaintiff,  and  the  other  defendant  is 
the  holder  of  a  covenant  under  which  it  is  to  be  done,  and  is  also 
the  holder  of  the  fund,  out  of  which  compensation  is  to  be  made, 
and  IS  about  to  part  with  the  fund  without  making  the  compen- 
sation, the  plaintiff  has  grounds  for  going  into  a  court  of  equitv 
to  restrain  the  fund  from  being  put  out  of  his  hands.     Ibid.     " 

IIG.  Contracts  to  convey  stocks  in  a  recently  chartered  rail- 
road company  are  to  be  viewed  in  a  very  different  light  from 
those  for  conveying  government  stocks  in  England,  which  have 
a  value  in  the  markets  of  that  country  readily  ascertainable 
Ibid. 

117.  Where  a  bill  for  an  injunction  is  answered  by  the  admin- 
istrator of  one  who  is  alleged  to  have  been  a  party  to  an  equita- 
ble contract,  and  such  administratx^jr  says  that  he  is  ignorant  of 
the  facts  alleged  in  the  bill,  but  that  he  has  understood  and  be- 
lieves them  to  be  totally  different  from  those  alleged,  and  such 
statement  is  corroborated  by  some  of  the  allegations  of  the  bill 
itself,  and  appears  probable  and  consistent,  the  injunction  will 
be  dissolved.  _  Clayton  v.  L7jle,  2  Jones  Eq.,  188. 

118.  An  injunction  to  stay  execution  at  law,  on  a  recovery  in 


268"  INJUNCTION  AND  SEQUESTRATION— L 

the  action  of  detinue,  is  as  mucli  an  ordinary  injunction  as  one- 
to  stay  an  execution  on  a  judgment  for  money.  In  both  in- 
stances they  come  within  the  rules  governing  ordinary  injunc- 
tions, unless  irrepao'cible  injury  be  alleged.  IJrofhers  v.  Harrell, 
2  Jones  Eq.,  209. 

119.  Where  an  irreparable  injury  is  alleged  by  the  plain tifi" 
and  is  made  apparent  by  the  allegations  in  his  bill,  the  court 
will  not  dissolve  a  special  injunction,  simply  on  the  denial  in  tlie 
defendant's  answer.      Troy  v.  Norment,  2  rfones  Eq.,  318. 

120.  Where  the  erection  of  a  public  mill  is  demanded  by  the 
necessities  and  convenience  of  the  public,  and  will  materially 
conduce  ■  to  the  advantage  of  the  owner  of  the  ite^ill-seat,  the 
possible  result  of  some  small  injury  to  two  of  the  adjacent  pro- 
prietors of  land,  by  overflowing  it,  and  slightly  aflecting  the 
health  of  their  families,  is  not  deemed  by  tlie  court  of  equity  a 
sufficient  ground  to  interfere  by  injunction  to  prevent  the  work, 
especially  as  those  proprietors  would  have  a  remedy  at  law,  if 
their  fears  should  be  realized.  Wilder  v.  Striddnnd,  2  Jones 
Eq,  386. 

121.  A  non-resident,  who  has  no 'property  or  effects  in  this 
state,  will  be  restained  by  injunction  from  collecting  a  bond 
given  to  him  for  a  tra.ct  of  land  to  which  he  had  no  title,  al- 
though the  purchaser  has  a  cause  of  action  at  law  upon  a  cove- 
nant of  warranty.      Green  v.  Campbell,  2  Jones  Eq.,  446. 

123.  Where  the  buyer  of  a  tract  of  land  has  a  full  and  com- 
plete remedy  on  a  covenant  of  quiet  enjoyment  contained  in  the 
deed  of  conveyance,  1:^  cannot  sustain  a  bill  in  equity  to  enjoin 
the  collection  of  the  purchase  money,  on  account  of  a  deficiency 
in  the  title  to  the  land.      WUhins  v.  Hogne,  2  Jones,  Eq.,  479. 

123.  An  injunction  to  prevent  the  setting  up  of  a  fraudulent 
deed,  embracing  the  whole  estate  of  an  old  man  past  the  age  of 
active  labor,  is  a  special  one,  and  the  lull  of  the  plaintiff  may  be 
read  as  an  affidavit  in  reply  to  tJie  defendant's  answer.  And  as 
in  such  a  case  the  mischief  might  be  irreparable,  the  injunction 
will  be  continued  until  the  hearing.,  Peter&on  v.  Maitlds,  o 
Jones  Eq.,  31. 

124.  A  non-resident  who  has  not  a  sufheiency  of  property  or 
effects  in  this  state,  to  make  good  the  damages  which  might  be 
recovered  for  the  breach  of  a  covenant  for  quiet  enjoyment,  will 
be  enjoined  from  collecting  the  purchase  money  for  land,  when 
the  title  is  defective.     Richardson  v.   Williams,  3  Jones  Eq.,  116. 

125.  It  is  against  conscience  to  enforce  the  collection  of  a  bond, 
the  consideration  for  Mdiich  has  entirely  failed,  and  such  collec- 
tion will  be  enjoined.     Ibid. 

126.  Where  a  bill  for  an  iujunc^tion  alleged  that  a  trespasser 
was  about  to  commit  an  irreparable  injury  by  boxing  and  work- 
ing turpentine  trees,  and  by  cutting  timber  andi  making  staves 
on  land  fit  only  for  those  purposes,  but  without  any  averment 
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■that  the  defendant  was  insolvent,  it  ivas  held  that  the  bill  could 
not  be  sustained.     Gaiisey.  PerJiins,  3  Jones  Eq.,  177, 

127.  On  a  motion  to  dissolve  an  injunction,  where  the  mischief 
arising  from  the  act  complained  of  Avould  be  irreparable,  the 
settled  practice  is  for  the  plaintiff  to  read  affidavits  in  opposition 
to  the  answer.     Swindall  v.  Bradley,  3  Jones  Eq.,  353. 

128.  Where,  in  a  bill  for  an  injunction  to  prevent  slaves  from 
being-  carried  out  of  the  State  by  a  tenant  for  life,  there  was  an 
allegation  that  the  defendant  was  about  to  sell  off  his  personal 
property  with  a  view  to  leave  the  State,  and  plaintiff  believed 
that  if  he  did  so,  he  would  carry  off  the  slaves  in  question,  and 
the  defendant  in  his  answer  denied  his  intention  to  remove,  but 
said  nothing  of  his  being  about  to  sell  his  personal  property,  it 
icas  held  that  the  injunction  should  be  continued.     Ibid. 

129.  Where  a  bill  was  fil^d  by  the  purchaser  of  land  at  a 
sherili's  sale  to  enjoin  the  defendant  from  cultivating  turpentine 
trees,  upon  the  allegationof  irreparable  mischief,  audit  appeared 
that  the  defendant  entered  under  a  leave  prior  to  the  plaintifi''s 
right,  it  teas  held  that  the  injunction  could  not  be  sustained,  and 
that  it  would  be  inconsistent  with  the  relief  prayed,  to  decree 
the  appointment  of  a  receiver  of  the  rent  in  order  to  secure  its 
payment  to  the  plaintifl"  who  had  acquired  the  title  of  the  rever- 
sioner.    Burns  v.  CampheU,  3  Jones  Eq.,  410. 

130.  The  court  of  equity  will  not  grant  an  injunction  against 
the  tenant  of  a  determinable  estate  in  slaves,  on  proof  of  only  an 
isolated  conversation  between  him  and  the  ulterior  owner,  in 
which  the  former,  under  the  excitemedt  of  spirits  and  of  an 
angry  quarrel,  made  a  threat  to  run  the  slaves  off,  and  defeat  the 
expectancy.     Airs  v.  Billups,  4  Jones  Eq.,  17. 

131.  An  injunction  is  a  secondary  process,  (except  it  be  for 
the  prevention  of  torts,)  and  must  be  asked  for  in  aid  of  some 
primary  equity,  which  must  be  disclosed  in  the  same  bill  that 
prays  it.      Wtuldneiton  v.  Emery,  4  Jones  Eq.,  29. 

132.  An  injunction  to  stay  proceedings  at  law,  because  another 
bill  was  pending,  which  embraced  the  same  cause  of  action  as 
that  asserted  in  the  suit  at  law,  was  held  to  have  been  improvi- 
dently  issued,  and  should  be  dissolved,  on  motion.  The  proper 
course  would  have  been  to  file  a  petition,  or  make  a  motion  for 
the  injunction  m  the  suit  already  pending.     Ihid. 

133.  AVhere  an  answer  to  a  bill  of  injunction  does  not  respond 
to  a  material  allegation,  the  court  will  not  dissolve  the  injunction 
on  the  coming  in  of  the  answer,  but  will  order  it  to  be  continued 
until  the  hearing.     Rich  v.  Thomas,  4  Jones  Eq.,  71. 

134.  Where  a  purchaser  of  mininglands,machinery  and  a  number 
of  slaves,  gave  a  mortgage  on  the  property  to  secure  a  balance 
of  the  purchase  money,  and  on  account  of  difficidties  as  to  the 
title  of  portions  of  the  property,  it  was  agreed  in  writing,  on 
^^t^ertain  conditions  as  to  paying  interest  and  a  sum  down,  that 
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the  payment  of  the  residue  of  the  purchase  money  should  be 
postponed  until  certain  suits  about  the  slaves  should  be  settled, 
and  it  appearing-  that  the  conditious  had  been  complied  with  by 
the  purchaser,  it  ivas  held  that  an  injunction,  to  restrain  the 
mortgagee  from  selling  for  the  purchase  money  due,  should  be 
continued  until  the  further  order  of  tJie  court,  and  that  a  motion 
to  dissolve  on  the  coming  in  of  the  answer  was  properly  refused. 
High  Shoals  Blining  and  Manufacturing  Company  v.  Grm%  4 
Jones  Eq.,  132. 

135.  A  bill  for  an  injunction  to  stay  destructive  waste  cannot 
he  sustained  against  a  person  in  exclusive  possession,  claiming 
colorably  the  absolute  estate,  where  no  action  has  been  brought 
or  contemplated.     Bogey  v.  Shute,  4  Jones  Eq.,  174. 

136.  Where  the  defendants  in  their  answers  to  a  bill  of  in- 
junction disclose  the  fact,  that  they  have  no  substantial  interest 
in  the  sulject  matter  of  the  bill,  but  that  a  third  person,  who  is 
not  a  party,  is  alone  interested,  the  court  will  not  dissolve  the 
injunction  upon  the  motion  of  the  defendants  or  either  of  them, 
for  the  benefit  of  such  third  person.  James  v.  Norris,  4  Jones 
Eq.,  225. 

137.  Where  slaves  were  given  to  one  person  for  life,  with  con- 
tingent limitations,  and  such  slaves  were  sold  and  removed  from 
the  State,' iY  ■?yas //e?rf  that,  though  the  persons  claiming  under 
the  ulterior  limitations  might  have  had  an  injunction  and  se- 
questration to  prevent  the  slaves  from  being  carried  out  of  the 
State,  yet  they  had  no  right  to  seize  and  sequester  other  property 
of  the  tenant  for  life,  foi-  the  security  of  their  contingent  interest. 
Williams  V.  Smith,  4  Jones  Eq.,  254. 

138.  Where  a  bill  for  an  injunction  alleged  that  tlie  notes 
sought  to  be  enjoined  were  given  as  a  consideration  that  the 
defendants  would  procure  and  make  him  a  title  in  fee  simple  to 
a  tract  of  land,  in  which  they  then  had  only  an  estate  p«r  avfer 
vie,  and  tliat  they  were  unable  to  procure  and  n^ake  such  title, 
and  the  plaintiff's  allegations  were  corroborated  by  the  terms  of 
ot  a  deed  which  they  did  make,  it  was  held  that,  though  the  de- 
fendants in  their  answer  denied  that  they  were  bound  to  make 
a  title  in  fee  simple,  yet  as  the  answer  was  evasive,,  and  gave  an 
improbable  version  of  the  agreement,  the  injunction  ought  to  be 
continued  to  the  hearing.     Jones  v.  Edwards,  4  Jones  Eq.,  257. 

139.  Although  courts  of  equity  usually  refuse  to  restrain  a 
trespass  by  a  writ  of  injunction,  yet  where  property  was  be- 
queathed to  the  separate  use  of  a  feme  covert  without  the  ap- 
pointment in  the  will  oi  a  trustee,  and  the  property  was  about 
to  he  sold  under  an  execution  against  the  husband  for  his  debt ; 
it  ivas  held  that  the  legal  estate  being  in  the  liusband,  and,  there- 
fore, there  being  no  one  to  sue  for  the  trespass,  the  court  of 
equity  would  interfere  to  protect  the  property  by  means  of  a 
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wi'it  ofiujimction.     Smith  v.  Bank  of  WadeshorougJi,  4  Jones 

Eq.,  303.  .    ,  , 

140.  A  lis  pendens  constitiTiss  a  lien  on  equitable  in-opertv,  m 
a  case  where  relief  can  be  properly-  songht  in  a  conrt  ot  equity ; 
and  it  is-  not  necessary  to  restrain  by  an  injunction  the  holder  of 
such  property  from  paA'iiig-  it  to  the  cestui  que  trust,  he  being  a 
party;  for  the  court  Will  make  all  proper  orders  for  the  proteo- 
tion'of  the  funds.     Tabb  v.  WiUiams,  4  Jones  Eq.,  352. 

141.  Although  it  is  error  in  the  court  below  to  refuse  to  hear 
affidavits  in  support  of  the  bill,  on  a  motion  to  dissolve  a  special 
iniunction ;  yet,  where  upon  an  appeal  to  the  supreme  court  such 
affidavits  are  offered  and  allowed  to  be  read,  and  show^  no  case 
for  an  injunction,  the  latter  court  wdll  not  Reverse  an  order  dis- 
solving it.     dlercer  v.  Byrd,  4  Jones  Eq.,  358. 

142.  To  induce  a  court  of  equity  to  interfere  with  a  tenant  for 
life  in  the  enjoyment  of  his  property,  by  an  injutiction  or  se- 
questration, it  "is  necessary  for  the  remainderman  to  allege  and 
prove  facts  and  circumstances,  showing  reasonable  ground  to 
apprehend  that  such  tenant  will  commit  a  fraud  and  defeat  the 
ulterior  estate,  by  destroying  the  property  or  removing  it  to 
parts  unknown.     Ibid. 

143.  A  limitation  over  of  slaves  by  will  "  to  a  daughter  and 
to  her  children  (should  she  have  any)  forever;  but  should  she 
die  without  children,  "  etc.,  then  to  another  daughter,  &c.,  is  a 
valid  contingent  interest  in  the  second  daughter,  and  a  court  of 
equity  will,  when  necessary,  protect  it  by  a  writ  of  sequestra- 
tion from  a  fraudulent  removal.  Bouthett  v.  Bodenhamer,  4 
Jones  Eq.,  444. 

144.  Relief  by  an  injunction  (except  in  some  few  cases  to  re- 
strain the  commission  of  torts)  is  ancillary  to  some  primary 
equity,  and  it  is  improvident  to  issue  the  writ,,  where  no  such 
primary  equity  is  alleged.  Thus,  where  it  was  simply  alleged 
in  a  bill  that  the  plaintiff  had  been  informed  of  a  superior  title 
to  the  land  for  which  the  bond  sought  to  be  enjoined  was  given, 
and  that  a  suit  was  pending  between  other  parties  which  might 
show  that  the  defendant's  title  Avas  not  good,  and  if  so  it  was 
doubtful  whether  the  defendant  w^as  able  to  make  good  the  dam- 
ages that  might  be  given  in  a  suit  on  the  covenants  in  his  deed; 
and  no  ulterior  proceeding  was  suggested  as  being  in  contem- 
plation, aiid  not  even  a  reference  of  the  title  wasasked;  it  ivas 
held  tliat  it  was  not  a  proper  case  for  an  injunction.  Patterson 
V.  Miller,  4  Jones  Eq.,  451. 

145.  Where  a  nuisance  apprehended  is  doubtful  or  contingent, 
a,. court  of  equity  will  not  interfere  by  injunction,  but  will  leave 
the  party  to  his  remedy  at  law.  Especially  is  this  the  case  w^hen 
tlie  nuisance  is  one  of  the  party's  own  seeking.  Ellison  v.  Com- 
missioners  of  Washington,  5  Jones  Eq.,  57. 

146.  Cemeteries,  in  which  the  dead  are  carefully  buried,  can- 
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not  be  considered  such  niiisances  as  to  induce  a  court  of  equity 
to  enjoin  the  locaxion  of  them  near  a  dwelling  house.     Ihid. 

147.  Equity  Avill  not  interfere  to  restrain  by  injunction  parties 
from  clearing-  their  marsh  lands,  upon  the  allegation  in  a  bill, 
that  it  Avill  impair  the  health  of  the  neighborhood.     Ibid. 

148.  Where  A,  ae  principal,  and  B,  as  surety,  gave  a  note  upon 
an  executory  contract  for  the  purchase  of  real  property,  in  which 
it  is  alleged  that  fraud  was  practiced  upon  A,  it  loas  held  that  a 
bill  filed  by  B  alone,  praying  for  an  injunction  to  stay  an  execu- 
tion at  law  on  a  judgment  obtained  upon  the  note,  and  setting 
up  no  ether  equity,  was  fatally  defective.  Dmnons  v.  McKesson, 
5  Jones  Eq.,  92. 

149.  It  is  no  ground  for  an  injunction  against  an  execution  of 
law  that  the  judgment  on  which  it  issued  was  irregular  and 
void,  for,  as  to  that,  the  court  of  law  could  give  complete  relief 
Ihid. 

150.  Where  the  slave  of  A  was  levied  on  under  an  execution 
against  B,  and  A  filed  a  bill  for  an  injunction  to  restrain  the 
sale  of  the  slave  by  the  sheriff,  without  alleging  any  irreparable 
injury,  or  any  suit  pending  or  about  to  be  brought  at  law,  or 
any  other  fact  showing  an  equitable  ingredient  to  distinguish 
the  case  from  an  ordinary  tort,  for  which  a  court  of  law  could 
give  adequate  damages,  it  loos  held  that  the  injunction  could  not 
be  granted.     DuPre  v.  Williams^  5  Jones  Eq.,  96 

151.  Where  it  was  alleged  by  .the  defendant  in  an  execution 
that  satisfaction  had  been  made  on  a  former  execution,  issued 
on  the  same  judgment,  it  ivas  held  that  a  bill  for  an  injunction  to 
restrain  the  second  execution  was  not  the  proper  remedy,  for 
that,  at  law,  a  motion  founded  on  a  notice,  in  ihe  nature  of  a 
writ  of  audita  querela,  to  call  in  the  second  execution,  and  have 
satisfaction  entered  of  record,  was  the  proper  mode  of  redress. 
McRae  v.  Davis,  5  Jones  Eq.,  140. 

152.  Where  a  party  bought  an  inland  bill  of  exchange  hona 
fide  and  in  the  regular  course  of  business,  but  without  endorse- 
ment from  the  payee,  and  brought  a  suit  at  law  in  the  name  of 
the  payee,  to  his  use,  against  the  drawer,  it  loas  held  that,  al- 
though the  drawer  and  payee  both  alleged  that  the  instrument 
was  forged,  yet,  on  such  payee's  receiving  from  the  beneficial 
claimant  a  bond  to  indemnify  him,  he  would  be  enjoined  from 
dismissing  the  suit  at  law,  and  that  the  defendant  would  be  re- 
strained from  using  a  release  in  that  court,  until  the  genuine- 
ness of  the  paper  might  be  tried.  Dibble  v.  Scott,  5  Jones  Eq., 
164. 

153.  Where  the  plaintiff  has  an  equity  to  enjoin  the  enforce- 
ment of  a  part  of  a  judgment,  but,  for  the  purpose  of  obtaining 
an  injunction  as  to  the  whole,  alleges  a  ground  of  relief,  which 
is  false  in  fact,  and  relies  upon  that  alone,  his  injunction  will  be 
dissolved  in  toto.    >  Ward  v.  Smith,  5  Jones  Eq.,  204. 
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154  Where  it  was  alleged  that  a  person  without  authority  and 
against  the  wishes  of  the  justices  of  the  county,  in  whom  the 
title  was  vested,  entered  upon  the  public  square  of  the  county 
town,  and  was  proceeding  to  build  a  house  for  a  court  house, 
which  would  very  impertectl}^  answer  the  purpose,  and  that  this 
was  a  trespass  which  would  produce  an  injury  "  irreparable,  or 
only  to  be  repaired  after  great  delay  of  time,  and  at  great  ex- 
pense," it  was  held  that  this  was  not  a  proper  case  for  an  injunc;- 
tion  to  restrain  the  erection  of  the  building.  Justices  of  Pitt  v. 
Coshi/,  0  Jones  Eq.,  254 

155.  If  an  execution  has  been  satisfied  by  a  levy  on  the  prop- 
erty of  the  defendant,  the  court  from  which  the  execution  issued 
will,  upon  a  writ  of  audita  querela,  or  upon  a  motion  and  notice, 
order  it  to  be  called  in,  and  satisfaction  entered  of  record,  so  that 
a  court  of  equity  has  no  jurisdiction  to  interfere  by  injunction  to 
prevent  a  second  satisfaction  of  the  same  execution.  Pa^'ker  v. 
Jones,  5  Jones  Eq.,  276. 

156.  An  injunction  can  only  be  issued  as  ancillary  to  some  pri- 
mary equity,  except  in  cases  to  stay  waste  or  to  prevent  irrepar- 
able injury.     Stocldon  v.  Bri(j(fs,  5  Jones  Eq.,  309.     S.  P.,   ScJio- 

Jield  V,  Van  BoH'elin,  5  Jones  Eq.,  342.      3IcMae  v.  Atlantic  and 
North  Carolina  Eailroad  Comixmy,  5  Jones  Eq.,  305. 

157.  A  court  of  equity  will  not  interfore  to  enjoin  the  collec- 
tion of  a  judgment  at  law,  upon  an  allegation  of  error  in  the  court 
Avhich  gave  it.  Where,  therefore,  in  an  action  at  law  for  the 
breach  of  a  contract,  the  breach  assigned  was  the  removal  of 
certain  machinery,  which,  by  the  terms  of  the  contract,  the  de- 
fendant was  to  leave  on  the  premises,  the  defendant  offered  to 
prove  that  the  contract  was  rescinded  by  mutual  consent,  and 
the  plaintiif  agreed  to  allow  the  defendant  to  remove  the  ma- 
chinery, and  the  court  held  the  evidence  inadmissible,  whereby 
a  verdict  and  judgment  passed  against  the  defendant,  it  teas  hell 
that  he  had  no  relief  in  a  court  of  equity  against  this  alleged  er- 
ror.    Ibid. 

158.  Where  A,  being  indebted  to  his  sister,  left  the  State,  hav- 
ing made  a  conveyance  of  certain  of  his  property  to  the  plain- 
tiff, and  the  latter  agreed  that  if  he  got  the  property,  or  enough 
of  it  to  satisfy  the  sister's  debt,  he  would  save  it  for  her,  and 
gave  his  bond  for  the  amount  thereof,  and  at  the  same  time  she 
gave  him  her  written  agreement  to  return  the  bond,  if  he  did 
not  succeed  in  getting  the  amount  of  the  debt  from  A,  it  was 
held,  on  a  bill  for  an  injunction  to  restrain  the  collection  of  the 
bond,  that  it  was  necessary  for  the  plaintiff  to  aver  that  he  had 
diligently  endeavored  to  collect  the  debt  from  A  and  had  failed 
to, do  so,  and  that  it  was  not  sufficient  for  him  to  allege  merely 
that  he  had  failed  to  get  the  property  assigned  to  him,  but  he 
must  state  how  and  why  he  had  so  failed.  Long  v.  Cross,  5 
Jones  Eq.,  323. 
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159.  Where  a  trustee,  appointed  by  deed  to  collect  money  and 
pay  all  the  debts  of  the  grantor,  resided  in  a  distant  State,  and, 
in  a  liill  by  a  creditor  to  enforce  the  payment  of  his  debt,  it  was 
alleged  that  he  was  about  to  remove  the  trust  funds  be.youd  the 
reach  of  the  court,  it  luas  held  that  an  injunction  was  proper  to 
restrain  such  removal.     Sijmons  v.  Beid,  5  Jones  Eq.,  327. 

1()0.  Where  one  of  several  creditors  secured  in  a  deed  of  trust 
filed  his  bill  to  enforce  the  satifciction  of  his  debt,  in  which  he 
called  on  the  trustee  to  set  forth  the  names  of  the  other  credi- 
tors, and  the  amounts  due  them,  and  the  general  state  of  the 
funcl,  and  the  answer  failed  to  make  such  discovery,  whereupon  the 
plaintift'excepted  to  the  answer,  and  the  exceptions  were  sustained, 
it  was  hi'ld  that  an  injunction  obtained  to  prevent  a  removal  of 
the  funds  should  be  continued  until  a  full  answer  should  be  filed, 
and  then  disposed  of  according  to  the  equity  confessed  in  the 
answers.     Ihid. 

161.  An  amendment  to  a  bill  may  supersede  an  injunction 
theretofore  granted  ex  parte,  but,  upon  the  answers  to  the  amen- 
ded bill  being  filed,  the  plaintiff  may  move  for  an  injunction 
upon  any  equity  that  may  be  therein  confessed.     Ihid.  " 

162.  Where  one,  coming  in  under  a  tenant  for  life  of  slaves, 
resides  in  another  state,  and  claims  the  whole  interest  in  the 
slaves  against  equit}-  and  conscienc;e,  it  'was  held  that,  without 
any  threat  to  remove  the  slaves,  the  remainderman  liad  sufiicient 
cause  to  apply  for  a  writ  of  sequestration.  Brardhj  v.  Kee,  5 
Jones  Eq.,  332. 

163.  Where  B,  protending  that  he  had  a  title  bond  for  land, 
sold  his  interest  in  the  hind  to  A,  taking  in  payment  part  cash 
and  part  A's  notes,  it  was  held,  on  its  appearing  that  B  had  no 
title  bond,  or  other  interest  in  the  land,  that  A  was  entitled  to 
an  injunction  to  restrain  the  collection  of  the  notes,  and  a  decree 
for  the  repayment  of  the  money  advanced,  but  that,  as  lie  had 
possession  of  the  land,  he  must  surrender  it  to  B  before  enforcing 
his  decree.     Brannum  v.  Ellison,  5  Jones  Eq.,  435. 

164.  Where  the  defendant  in  his  answer  to  an.  injunction  bill, 
filed  to  restrain  a  judgment  at  law,  admitted  that  the  cause  at 
law  was  referred  to  arbitrators. before  it  was  put  to  issue,  and 
that  after  an  award  in  favor  of  the  defendant  at  law,  he,  the  de- 
fendant in  equity  who  was  plaintiff  at  law,  had  the  reference 
stricken  out  without  notice  to  the  opposite  party  and  then  ob- 
tained his  judgment  at  lav/,  it  was  held  that  the  plaintifFin  equity 
had  a  right  to  have  the  injunction  which  he  obtained  continued 
until  the  hearing,     flyers  v.  Daniels,  6  Jones  Eq.,  1. 

165.  Where  a  woman,  being  under  an  engagement  to  marry, 
executed  a  week  before  the  marriage  a  volunta,ry  secret  convey- 
ance of  all  her  property,  including  some  slaves,  to  the  defendant, 
a  man  of  slender  means,  who,  after  the  marriage,  took  the  slaves 
into  his  possession,  claiming  them  as  his  own  under  the  convey- 
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ance,  and  refusing  to  deliver  them  up  on  demand,  it  was  Jteld 
that  the  iiusbaud  was  entitled  to  a  writ  of  sequestration,  to  re- 
strain the  defendant  from  taking  the  slaves  out  of  the  State,  al- 
though no  threat  to  do  so  could  be  proved.  Johnson  v.  Peterson, 
6  Jones  Eq.,  12. 

166.  Where  the  owner  of  a  life  interest  in  slaves,  an  immoral 
and  needy  man,  who  had  made  sale  of  all  his  other  property,  en- 
quired ot  a  person  whether  he  could  be  subjected  to  a  criminal 
prosecution  if  he  removed  the  slaves  out  of  the  State,  and  inti- 
mated to  another,  after  the  suit  was  brought,  that  if  he  could  get 
the  slaves  in  his  possession,  the  remainderman  should  never  re- 
ceive any  benefit  from  them,  it  ivas  held  that  the  remainderman 
was  entitled  to  the  writ  of  sequestration  against  the  tenant  for 
life  of  the  slaves.     Swindcdl  v.  Bradley,  6  Jones,  Eq.,  41. 

167.  Whenever  it  can  be  clearly  proved  that  a  place  of  sepul- 
ture is  so  situated,  tliat  the  burial  of  the  dead  there  will  endan- 
ger either  life  or  health,  by  corrupting  the  surrounding  atmos- 
phere, or  the  water  of  wells  or  springs,  a  court  of  equity  will 
grant  injunctive  relief.     Clark  v.  Lawrence,  6  Jones,  Eq.,  83. 

168.  Except  to  stay  waste,  or  to  prevent  some  irreparable 
injury,  the  writ  of  injunction  is  only  issued  as  ancillary  to  some 
primary  equity  which  the  bill  seeks  to  enforce.  Ehorn  v.  Waldo, 
6  Jones  Eq.,  111.     S.  P.  3Iartin  v.  Cooh,  6  Jones  Eq.,  109. 

169.  Where  it  appeared  that  a  contract  made  with  a  corpora- 
tion, to  do  certain  work,  was  fulfilled  to  "the  satisfaction  ot  the 
board  of  directors  managing  the  concerns  of  the  corporation, 
and  that  such  work  Avas  done  on  favorable  terms,  and  was  bene- 
ficial to  the  company;  it  was  held  that  a  court  of  equity  would 
not,  at  the  instance,  and  on  the  allegation  of  one  of  the  corpo- 
rators that  there  was  a  secret  agreement  between  one  of  the  di- 
rectors and  the  contractor  to  divide  the  profits,  enjoin  the  pay- 
ment of  the  stipulated  compensation.  Havens  v.  lioyf,  6  Jones 
Eq.,  115. 

170.  Where  a  person,  who  had  only  a  life  estate  in  land  exe- 
cuted a  deed  for  it  in  fee  simple  containing  a  warranty  in  fee, 
and  the  vendee,  knowing  of  the  defect  in  the  title,  gave  his  notes 
for  the  purchase  money,  and  judgments  were  obtained  on  them ; 
it  teas  held  that  a  court  of  equity  would  not  grant  an  injunction 
to  restrain  the  collection  of  the  judgments  or  any  part  of  them, 
but  would  leave  the  vendee  to  his  action  at  law  on  the  warranty, 
there  being  no  allegation  that  the  vendor  was  insolvent.  Henry 
V.  Eliott,  6  Jones  Eq.,  175. 

171.  Whei-e  a  bond  was  taken  from  a  trustee  under  an  order 
of  a  court  of  equity,  payable  to  the  clerk  and  master,  and  con- 
ditioned for  the  performance  of  the  trust,  it  was  held  that  the 
representative  of  the  cestui  que  trust  had  no  right  to  sue  on  such 
bond  without  the  leave  of  the  court  of  equity,  and  that  where 
an  unauthorized  suit  had  been  begun,  the  court  would  by  au  in- 
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junction  restrain  its  Inrther  prosecution  until  an  accouiat  of  the 
trust  could  be  taken.     Floyd  v.  Gilliam.,  6  Jones  Eq.,  183. 

172.  In  the  case  of  a  common  injunction,  where  the  answer  is 
full,  and  the  plaintiff's  material  allegatioiis  are  not  admitted  but 
■denied  in  the  answer,  the  injunction  must  be  dissolved.  Miins 
V.  JJcLcan,  6  Jones  Eq.,  200.  S.  P.,  Jones  v.  3IcI\enzie,  6  Jones 
Eq.,  203. 

173.  Where  the  obligee  in  a  bond  for  title  paid  a  material 
portion  of  the  purchase  money  down,  and  gave  a  note  for  the 
residue,  and  entered  into  possession  and  continued  so  up  to  the 
time  of  a  suit  in  ejectment  against  liim  by  the  obligor,  it  was 
held  to  be  a  strong  case  for  the  court  of  equity  to  interfere  by 
injunction,  to  prevent  the  obligee  from  being  turned  out,  under 
a  writ  of  execution  in  the  suit  at  law.  Allen  v.  Fearce,  6  Jones 
Eq ,  309. 

174.  Where  to  a  bill  for  an  injunction  the  defendant  answers 
bghtly  and  evasively  to  material  allegations,  the  injunction  will 
not  be  dissolved.     Ibid. 

175.  If  a  note  be  obtained  by  fraud  in  the  fadnm,  it  is  a  good 
defence  at  law,  and  cannot  afterwiu-ds  be  made  the  ground  of 
an  injunction  against  a  judgment  at  law  obtained  upon  the  note. 
Fartin  v.  Lutltrloh,  6  Jones,  Eq.,  341. 

17().  It  is  not  a  ground  for  an  injunction,  that  the  complain- 
ant was  not  a  party  to  the  suit  because  that  no  procees  had  been 
served  upon  him.  He  had  a  remedy  at  law  by  a  motion,  in  the 
court  where  the  iudffment  was  granted,  to  have  it  set  aside. 
Ibid.  ^  .  . 

177.  Where  a  person  has  no  particular  interest  in  an  alleged 
nuisance  caused  by  the  ponding  of  water,  he  cannot  sustain  a 
bill  for  an  injunction,  but  must  rely  on  the  remedy  by  intorma- 
tion  in  the  name  of  the  attorney  general.  Frizzle  v.  Patrick,  6 
Jones,  Eq.,  354. 

178.  Where  the  bill  alleged  that  the  plaintiff  had  conveyed 
his  land  and  his  horses,  mules,  hogs,  &c.,  wheat,  hay,  corn,  &c., 
to  the  defendant  by  a  deed  absolute  on  its  face,  but  which  was 
intended  to  be  only  a  security  for  the  payment  of  money,  and 
was  put  into  the  form  of  an  absolute  sale  by  the  fraud  and  op- 
pression of  the  defendant,  and  that  the  defendant  had  adver- 
tised a  public  sale  of  his  property,  it  teas  held  that  he  Avas  en- 
titled to  an  injunction;  and  although  the  answer  positively  de- 
nied any  fraud  or  imposition,  or  that  there  was  any  agreement 
or  understanding  that  the  plaintiff  should  have  any  right  of  re- 
demption, yet  as  the  answer  contained  admissions  which,  taken 
in  connection  with  the  allegations  of  the  bill,  furnished  a  pro- 
bable ground  of  belief  that  the  latter  were  true,  the  injunction 
ought  to  be  retained  until  the  hearing.  Feeler  v.  Barringer,  1 
Whist.  Eq.,  5. 

179.  The  iState  courts  have  no  power  to  enjoin  persons  from 
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acting  under  the  orders  or  judgments  of  the  Confederate  rourts, 
unlosH  tlioy  have  been  obtained  bv  fraud.  Whether  tliey  can 
enjoin  them  when  such  judgments  or  orders  have  been  obtained 
by  fraud,  (jucere.     McLane  v.  Planning,  1  Winst.  Eq.,  60. 

"^See  (Contract — Of  executory  contracts,  6,)  (Covenant,  5.) 
(Executors  and  Administrators — Of  refunding  bonds.)  (Ferry 
and  toll  bridge,  2.)  (Husband  and  Wife — Divorce,  alimony  ancl 
separate  maintenance,  30.)  (Idiots  and  Lunatics,  11.)  (Injunc- 
tion and  Sequestration — Injunction  bonds,  7.)^  (Pleading — Par- 
ties, 5^'-72.)  (Purchasers,  42,)  (Sheritt;  2.)  (Surety  and  Prin- 
I'ijDal,  56.)     (Tenants  in  common,  16-17.) 

H.       INJUNCTION    BONDSi 

1.  The  security  to  an  injunction  bond  is  liable,  whether  the- 
injunction  be  dissolved  on  the  merits,  or  in  consequence  of  the 
death  of  the  complainant,  or  of  of  his  neglect  to  sue  out  process 
in  due  time.  The  word  dissolution,  used  in  the  act  directing 
security,  is  used  in  a  general  sense,  and  includes  every  case, 
where,  on  account  of  any  thing  Avhatever,  the  injunction  is  dis- 
solved.    Jones  V.  Hill,  2  JMurph..  131. 

2.  By  the  act  of  18 '0,  bonds  given  upon  obtaining  injunctions 
are  put  upon  the  same  footing,  as  to  the  mode  ot  enforcing  them,, 
as  appeal  bonds,  and  the  proper  mode  of  proceeding  upon  them 
is  by  8ci,  fa.  Bozmaii  v.  Annisfead,  N..  C.  Terra,  E.,  183  and 
264,  (61 6  and  688.)    (.See  Kev.  Code,  ch.  32,  sec.  17.) 

3.  The  act  ol  1800  does  not  require  a  bo)id  of  any  particular 
form  to  be  given  on  obtaining  an  injuni'tion.    Therefore,  if  such 

a  bond  be  conditioned  "if  the  said  li.  G.  (the  plaintitf)  should 
dissolve  the  injunction  and  pay  the  sum  recovered  at  law  and 
interest,"  &c.,  the  words  "should  dissolve  the  injunction"  will 
be  rejected  as  insensible.  Gully  v.  Gully,  1  Hawks,  20.  (See- 
liev.  Code,.ch.  32,  sec.  14.) 

4.  It  is  no  objection  to  an  injunction  bond  that  it  is  taken  for 
double  the  amount  of  the  recovery  at  law;  nor  that  it  provides 
in  the  condition  for  the  payment  of  interest  on  the  sum  recov- 
ered, should  the  injunction  be  dissolved.     Ibid. 

5.  Where  both  the  sureties  to  an  injunction  bond  were  dead, 
the  supreme  court  granted  a  rule  on  their  administrators,  to 
show  cause  why  execution  should  not  issue  as  well  against  them, 
as  the  principal  on  the  injunction  bond,. and  on  thereturn  of  the 
rule,  refused  to  the  administrators  a  new  trial  of  the  issues,  ar.d 
de(^reed  against  them  de  bonis  iufestatorum.  Corrington  v.  Cur- 
rington,  2  Ilawks,  4*J4. 

6.  The  summary  remedy  on  injunction  bonds  given  by  the  act 
of  assembly  (Rev.  Stat.,  ch.  32,  sec.  13,)  upon  the  dissolution  of 
the  injunction,  applies  only  in  cases  of  injunctions  to  restrain 
executions  on  judgments  at  law.     In  other  casijs  of  injunction 
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the  proper  remedy  is  by  a  suit  at  common  law  on  the  bond. 
Jloore  V.  Beicf,  1  Ired.  Eq.,  41(S.  (For  the  remedy  now  given  on 
ijy'unction  bonds,  see  Rev.  Code,  eh.  32,  sec.  17.) 

7.  A  bill  to  enjoin  a  defendant  from  praying  judgment  and 
taking  out  execution  upon  an  injunction  bond,  after  the  injunc- 
tion has  been  dissolved,  is  a  proceeding  entirely  unknown  in 
equity  practice,  and  cannot  be  supported  on  any  principle.  Ob- 
jections to  the  bond,  if  there  be  any,  must  be  urged  when  the 
defendant  moves  for  execution  to  issue.  Mc Reynolds  v.  Harshcnv, 
2  Irud.  Eq.,  195. 

.'S.  When  such  a  motion  is  made,  and  it  is  objected  that  the 
bond  has  been  altered  in"  a  material  part  by  the  defendant's 
agent,  or  that  there  is  any  substantial  reason  why  execution 
should  not  issue,  the  court  may,  in  its  discretion,  continue  the 
motion  for  the  purpose  of  satisfying  itself  as  to  the  facts.     Ibid. 

*J.  The  court  may  ascertain  these  facts  either  by  affidavit,  or 
upon  an  issue  to  be  tried  by  a  ju.ry,  or  by  an  action  at  law  upon 
the  bond  to  be  ordered  by  them.     Ibid. 

10.  A  judgment  may  be  granted  upon  motion  on  an  injunc- 
tion bond,  given  upon  obtaining  an  injunction  to  stay  an  execu- 
tion at  law,  though  the  injunction  was  improvidently  granted. 
Emmons  v.  31cKesson,  5  Jones  Eq.,  92. 

11.  A  judgment  will  not  be  granted  upon  motion  on  an  in- 
junction bond,  given  upon  obtaining  an  injunction  to  prevent 
the  sale  of  a  slave  under  an  execution  at  law,  but  the  party 
must  take  his  remedy  by  an  action  at  law  tor  a  breach  of  the 
bond.     DuPre  v.  WiUiams,  5  Jones  Eq.,  96. 

See  (Surety  and  Principal,  37.) 

in.       PRACTICE    IX   IX.JUNCTION    OR    SEqUESTRATIOX  CASES. 

1.  A  bill  of  injunction  may  be  granted,  after  a  former  bill  for 
the  same  cause  has  been  dismissed  lor  not  having  been  served 
on  the  defendant  in  proper  time:  but  there  should  be  an  affi- 
davit of  some  particular  hardship,  and  no  omission  on  the  part 
of  the  plaintiff.  MayfieJd  v.  Hawldns.  Mar.  27,  (15.) 

2.  Upon  an  injunction  bill  being  dissolved,  and  the  bill  con- 
tinued as  an  original,  if  the  plaintiff  neglect  to  take  out  com- 
missions or  subpoena  Avitnesses,  the  suit  is  discontinued  at  the 
!-;econd  terra  after  the  injunction  is  dissolved.  Bizzell  v.  Biirke^ 
:vlar.  61,  (58.) 

3.  Where  the  plaintiff,  after  the  commencement  of  the  term, 
obtained  an  injunction  on  a  bill  returnable  to  the  next  term,  and 
the  defendant  moved  that  the  bill  and  answer  might  be  then 
read,  upon  an  affidavit  of  the  sheriff  that  he  had  informed  the 
plaintiff  of  his  having  an  execution  in  his  hands  against  him,  in 
time  for  the  bill  to  have  been  filed  returnable  to  that  term,  the 
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court,  after  some  hesitation,  allowed  it.     Hunt  v.   McKlnlay, 
Mar.  73,  (75.) 

4.  All  affidavit  of  an  agent,  not  a  party  to  tlie  snit,  cannot  be 
annexed  to  the  answer,  to  dissolve  an  injunction;  bat  the  conrt 
will  order  the  fact  intended  to  be  shown  by  the  affidavit,  to  be 
tried  by  a  jury  at  the  next  term.  CJtristma^  v.  CaiupJteJI,  1  Hay., 
123,  (i42.)  See  LeBoy  v.  Dlcldnson,  1  Car.  L.  K ,  497,  (llU.) 
Thompson  v.  Allen,  2  Hay.,  150,  (328.) 

5.  llule  adopted  by  the  court  that  where  an  injunction  bill 
and  answer  have  been  read,  and  the  injunction  dissolved,  and 
uo  replication  nor  commissions  within  two  terms  after,  the  bill 
shall  be  dismissed  for  want  of  prosecution.  Anonymons,  1  Hay., 
162,  (1S(^)  S.  P.,  Aveni  v.  Brunce,  1  Hay.,  372,  (427.)  Dawson 
V. ,2  Hay.,  29(3,   {U-2.) 

G.  The  second  term  is  to  be  accounted  one  of  the  two  termis, 
^vithin  which  a  complainant  must  proceed  alter  the  dissolution 
of  his  injunction,  and  if  he  has  not  proceeded  before  his  cause  is 
reg-ulariy  reached  at  that  term,  it  will  be  dismissed.  Anonymous, 
1  Hay.,  451,  (519.) 

7.  Where  the  answer  to  an  injunction  bill  is  not  entirely  sat- 
isfactory, the  court  will  permit  affidavits  to  be  filed  by  the  com- 
plainant in  support  of  his  bill,  and  thereupon  continue  the  in- 
junction.    Benton  v.  Gibson,  2  Hay.,  13G,  (306.) 

a.  Upon  the  dissolution  of  the  injunction,  (the  bill  C(mtinued 
afv!  an  original,)  it  is  of  course  to  retain  the  money  in  the  office, 
if  af&davit  be  made,  stating  circumstances  which  render  it  doubt- 
ful whether  the  same  may  be  recovered  out  of  the  estate  of  the 
defendant,  should  a  decree  be  against  him,  unless  he  will  give 
securitv  to  perform  the  decree.  Lnne  v.  Brown,  2  Hay.,  215, 
(389.)  '^S.  P.,  Chrkx.  _  Wdls,  2  Murph.,  3. 

9.  Where  the  plaintiff'moves  to  continue  an  injunc'tion,  and  de- 
fendan'ts  death  is  suggested,  that  fact  shall  be  tried  insfanttr. 
unless  the  court  be  satisfied  that  there  is  a  strong  probability  of 
hLs  death.     Thompson  v.  Allen,  2  Hay.,  237,  (419.) 

10.  Where,  upon  the  suggestion  of  the  death  of  the  defendant 
to  an  injunction  bill,  the  cause  was  continued,  and  the  plaintiff' 
took  out  a  sci.  fa.  in  equity  to  make  the  administrator  a  party 
to  his  bill,  so  as  to  keep  up  the  injunction  against  the  adminis- 
trator, and  he  answered,  the  injunction  was  dissolved.     Ibid. 

11.  If  the_ plaintiff  apply  to  the  clerk  and  master  for  a  dedim"S 
to  take  testimony,  within  two  terms  after  the  dissolution  of  an 
injunction,  the  cause  will  not  be  dismissed  or  heard,  but  contin- 
ued.    Daicson  v. ,  2  Hay.,  296,  (482.) 

12.  An  injunction  will  be  dissolved,  if  it  appear  that  the  pro- 
cess was  not  returned  to  the  return  term,  and  that  the  plaintiff' 
had  not  endeavored  to  have  it  served.  Hi'fhtour  v.  Bush,  2  Hay., 
361,  (552.) 
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13.  An  answer  to  an  injunction  Inll  may  be  referred  for  im- 
pertinence, but  the  report  of  the  master  should  be  made  at  the 
same  term  at  which  the  bill  stands  for  hearing.  McKinzie  v. 
Smith,  2  Hay.,  407,  (608) 

14.  After  the  answer  to  an  injunction  bill  has  been  filed,  the 
bill  cannot  be  amended  before  the  hearing.  l]\\st  v.  Coh%  1 
Murph.,  191. 

15.  Affidavits  will  not  bo  received  by  the  court  to  support  an 
injunction  bill.     If^vl. 

16.  If  an  injunction  be  sustained  on  bill  and  answer,  and  the 
complainant  regularly  takes  depositions,  they  may  be  read  on 
another  motion  to  clisgolve,  made  by  defendant  in  consequence 
of  the  introduction  of  an  amended  answer,  which  he  is  permit- 
ted to  file :  but  ex  parte  affidavits  are  not  admissible.  Leroy  v. 
Dickinson,  1  Car.  L.  R.,  497,  (110.) 

17.  The  affidavitSy  on  which  an  order  of  sequestration  is 
awarded,  should  state  po-sitively  the  existence  of  the  facts  on 
which  the  application  is  grounded,  or  if  only  matter  of  belief, 
then  the  grounds  of  that  belief  Though  a  bill  for  an  injunction 
or  sequestration  cannot  be  aided  by  the  defendant's  answer,  or 
l)y  proofs  in  the  cause,  where  it  is  deficient  in  matter,  yet  where 
sufiicient  matter  is  stated,  but  insiif/icieritlif  verified,  the  want  of,, 
sufficient  verification  may  be  supplied  by  admissions  or  proofs. 
Edwards  v.  Blassnj,  1  Hawks,  359. 

18.  An  injunctiou,  granted  upon  tlie  payment  of  the  money 
recovered  at  law  into  the  ofHce  of  the  master,  will  not  be  dis- 
solved, sim]jly  because  obtained  more  than  four  months  after  the 
rendition  of  tlie  judgment  at  law.  The  object  of  the  act  of  1800, 
on  the  subject  of  obtaining  injunctions,  waste  prevent  delay  and 
hazard  to  creditors,  and  this  was  accomplished  by  the  terms  pro- 
posed. Pugh  V.  3[cter,  4  Hawks,  362.  (See  Rev.  Code,  ch.  32, 
.sec.  15.) 

19.  Upon  the  partial  dissolution  of  an  injunction,  the  defen- 
dant in  equity  may  liave  an  execution  there,  for  the  sum  as  to 
which  the  injunction  is  dissolved;  but  if,  instead  of  that,  he  sues 
at  law  upon  the  injunction  bond,  he  cannot  afterwards,  upon  the 
total  dissolution  of  the  injunction,  have  an  execution  from  the 
court  of  eqnity,  his  only  remedy  being  upon  his  judgment  at  law 
on  the  bond.     Harrison  v.  Cfwf^?/,  1  Dev.  and  Bat.  Eq.,  322. 

20.  A  motion  to  dissolve  an  injunction  may  be  made,  notwith- 
standing exceptions  have  been  filed  to  the  answer;  and  the  mo- 
tion and  the  exceptions  will  come  on  to  be  argued  before  the 
court  together,  when  the  court  will  not  disregard  the  exceptions, 
but  will  look  into  them,  and,  if  found  not  to  be  frivolous,  Avill  give 
them  due  effect  in  repelling  the  defendant's  motion.  Smith  v, 
Thomas,  2  Dev.  and  Bat.  Eq.,  126. 

21.  Upon  a  bill  brought  for  an  injunction  and  relief  against  a 
deed  alleged  to  have  been  executed-  after  marriage,. but  anteda- 
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ted,  or  if  executed  before  marriage  to  have  been  done  in  fraud 
of  marital  rights,  allegations  that  the  husband  at  the  time  of 
the  marriage  had  a  good  estate,  and  that  children  were  born  of 
the  marriage,  are  not  material  to  the  main  points  of  inquiry,  and 
an  omission  to  answer  them  will  not  prevent  the  dissolution  of 
an  injunction  on  a  motion  made  for  that  purpose.     Ibid. 

22.  If  exceptions  to  an  answer  are  well  founded,  they  answer 
the  motion  for  a  dissolution  of  an  injunction.  But  per  se  they 
ought  not  to  have  that  effect.     1  hid. 

23.  Exceptions  to  an  answer  must  be  deemed  well  founded,  if 
the  defendant  submit  to  them,  or,  if  upon  a  reference  to  the  mas- 
ter he  report  in  favor  of  them,  until  the  report  be  overruled  by 
the  court.  But  if  the  defendant  do  not  submit,  nor  the  plaintiff 
move  for  a  reference  of  his  own  exceptions  in  time  to  get  a  re- 
port before  the  defendant  has  a  right  to  move  to  dissolve  an  in- 
junction, the  defendant  may  make  his  motion  notwithstanding 
the  injunction.     Ibid. 

24.  It  is  not  proper  to  say  "  the  case  coming  on  to  he  heard  up- 
on the  bill,  answer,  exhibits,  &c.,  it  is  ordered  and  decreed  that 
the  injunction  be  continued  until  thehearing"  because  it  is  an  ab- 
surdity in  terms ;  for  a  cause  can  only  be  heard  when  it  is  regu- 
larly set  down  for  hearing  according  to  the  course  of  the  court. 
A  motion  to  dissolve  an  injunction  is  a  mere  motion  in  the  prc>- 
gress  of  the  cause  preliminary  to  its  hearing.  Sherrill  v.  Har- 
rell,  1  Ired.  Eq.,   194. 

25.  After  a  bill  and  answer  have  been  filed  in  court,  it  is  irreg- 
ular to  grant  an  injunction  in  the  case  upon  a  petition  to  a  judge 
in  vacation.  If  an  injunction  is  desired  because  of  any  new 
matter  arising,  sucli  matter  should  be  disclosed  bv  a  supplemen- 
tal bill     3Ioore  v.  Beed,  1  Ired.  Eq.,  418. 

2(5.  An  amendment  to  an  injunction  bill,  after  it  is  sworn  to, 
cannot  affect  an  injunction  which  is  ordered  to  issue  upon  the 
bdl  as  amended,  and  after  it  has  been  amended  and  re-sworn  to. 
Lailiam  v.  Wisivall,  2  Ired.  Eq.,  294. 

27.  On  a  bill  for  an  injunction  and  relief  against  a  judgment 
at  law,  when  a  fact  in  issue  between  the  parties,  as,  for  instance, 
the  delivery  of  a  deed,  has  been  determined  by  the  verdict  of  a 
jury  and  judgment  of  the  court  of  law  between  the  same  par- 
ties, the  court  of  equity  will  not,  unless  under  peculiar  circum- 
stances, re-try  it.     Sasser  v.  Jones,  3  Ired.  Eq.,  19. 

2S.  It  is  an  established  rule  that  where  an  injunction  is  ap- 
plied for  to  stay  proceedings  at  law  on  a  money  bond,  the  plain- 
tiff must  agree  to  give  the  defendant  a  judgment  at  law  and  be 
])Ound  by  order  to  bring  no  writ  of  error.  Nelson  v.  Owen,  3 
Ired.  Eq.,  175.  '• 

29.  Except  in  afew'^Cases,  nn  the  coming  in  of  the  answer  to 
an  injunction  bill,  the  court  will  not  permit  the  plaintiff  to  file 
19 
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additional  aflidavits  for  the  purpose  of  foutvadictiiig  the  answer, 
Gentry  v.  Ilamilfon,  d  Ired.  Kq.,  37il 

30.  Tlie  act,  directing- that  iiijnnctioiiR  shal  is.s\ie  hiit  within 
four  months  after  the  roidition  of  a  judgment  at  law,  is  oidy 
directory  to  the  jndges,  and  lorms  no  gronnd  for  dissolving  an 
injunction,  after  the  defendant  has  appeared  and  put  in  an  an- 
swer to  the  bill.  Smith  v.  31cLeod,  3  Ired.  Eq.,  300.  (See  liev- 
Code,  eh,  32,  see.  15.) 

31.  Courts  of  equity  should  be  very  cautious  in  granting  in- 
junctions to  stop  mining  operations,  because  such  stoppage  is 
ahke  oi)posed  to  public  policy,  and  to  tlie  private  justice  due  to 
the  party,  who  might  ultimately  be  found  to  be  the  owner.  The 
better  course  is  not  to  prevent  the  working  of  the  mine  but  to 
aiipoint  a  receiver.  Bap  Bim-  Gold  Miitivg  Cvvrpany  v.  Fox,  4 
Ired.  Eq.,  61. 

32.  Where  a  bill  is  for  relief  upon  the  footing  that,  as  a  trust, 
the  subject  is  one  of  equitable  cognizance,  tlie  injunction  ought 
not  to  stay  the  trial  at  law,  but  only  the  suing  out  of  an  execu- 
tion, should  the  plaintiff  get  a  judgment.  Justice  v.  Scott,  4 
Ired.  Eq.,  1(«, 

33.  Where  there  are  two  defendants  in  a  bill  of  injunction^ 
and  one  ot  them  answers  that  he  is  ignorant  of  the  facts  charged, 
the  court  will  not  bear  a  motion  to  dissolve  the  injunction,  until 
the  answer  of  the  other  defendant  is  put  in.  Council  v.  Walton, 
i  Ired.  l{!q.,  155, 

34.  Where  a  bill  of  injunction  is  tiled  to  stay  the  execution  of 
a  judgment  at  law,  it  is  improper  to  make  the  clerk  who  issuer 
the  execution,  and  tiie  gheritf  who  has  recei\  ed  it,  parties  de- 
fendant. They  are  mere  ministers  of  the  law  and  have  no  in- 
terest in  the  controvei-sy,     Edney  v.  King,  4  Ired.  Eq.,  465. 

35.  If  the  sheriff  have  notice  of  fde  injunction,  it  is  aeon- 
tempt  in  him  to  proceed  with  the  execution ;  but  to  that  pur- 
pose a  notice  is  sufficient,  and  a  subp^x'ua  shoidd  not  be  served  oils 
him.     Ibi'.L 

oi).  It  is  the  usual  course  in  injunction  causes,  thnt  all  thf 
parties  defendant  shall  answer,  before  a  motion  to  dissolve  caiik 
be  made;  but  that  rule  may  be  dispensed  with  , under  peculiar 
circumstances,  as  where  the  party  not  answering  is  not  charged 
in  the  bill  with  any  pecuhar  knowledge  of  the  facts  alleged, 
and  the  parties,  who  have  answered,  were  so  charged.  Adhc  v.. 
Hale,  5  Ired,  Eq.,  55. 

37.  In  England,  where  exceptions  are  file<l  to  an  answer  to  an 
injuncti(m  bill,  the  exceptions  must  be  disposed  of  before  a  mo- 
tion to  dissolve  the  injunction  can  be  heard.  But  in  this  state, 
owing  to  the  shortness  of  the  terms  of  our  courts,  the  practice 
is  different,  and  tlie  exceptions  and  the  motion  to  dissolve  must 
be  heard  together.     L'dney  v.  3Jotz,  5  Ired.  Eq.,  233. 

o8.  Where  a  defendant  moves  to  dissolve  an  injunction,  and 
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the  motion  is  refused,  and  afterwards,  by  permission  of  the  court, 
he  amends  his  ansAver,  he  is  at  liberty  again  to  move  the  disso- 
lution.    Ibid. 

8SI.  On  a  motion  to  dissolve  an  injunction,  there  may  be  au 
order  for  its  dissolution,  or  for  its  continuance  to  tlie  hearing, 
but  the  bill  cannot  be  dismissed  upon  the  hearing.  Alhn  v. 
Smithermon^  0  I  red.  Eq,,  o41. 

40.  Where  an  iujunction  has  been  dissolved,  and  the  money 
has  been  collected  by  an  execution  at  law,  and  paid  into  tli'e 
court  of  l^w,  the  court  of  equity  will,  upon  proper  affidavits, 
direct  the  money  to  be  paid  into  the  ofiice  of  the  clerk  and  mas- 
ter of  the  court  of  equity;  and  Avhere  the  interests  of  the  plain- 
tiffs at  law  ?re  several,  the  court  will  direct  that  the  parts  be- 
iongiiag  to  those  who  are  insolvent,  or  removed  out  of  the  State, 
shall  not  be  paid  to  them,  until  they  have  given  bond  and  se- 
curity respectively,  that  they  will  refund  the  money,  if  the  court 
of  equity  shall  ultimately  make  a  decree  in  favor  of  the  plain- 
tiffs in  equity.  And  if  the  said  bonds  shall  not  be  given  after 
due  notice,  the  clerk  and  master  of  the  court  of  equity  shall  lend 
out  the  money  upon  bond  and  good  security,  to  be  subject  to  tlie 
future  orders  of  the  court  of  equity.  McDoioell  v.  Simms,  7  Ired. 
!■:(].,  50. 

41.  It  is  irregular  to  move  to  dissolve  an  injunction,  until  the 
defendant  has  filed  his  answer.  At  all  events,  such  a  m(.)tion 
(»ught  not  to  be  entertained,  after  a  general  demurrer  has  been 
sot  down  for  argument,  and  before  the  argument.  Hansom  v. 
fShnler,  8  Ired.  E(p,  304. 

42.  A  bill  can  only  be  read  as  an  affidavit  on  a  motion  to  dis- 
solve a  special  injunction.  But  where  the  cause  is  before  the 
court  for  a  final  decree,  although  the  bill  prays  for  a  special  in- 
junction, it  must  be  heard  upon  bill,  answer,  replication  and 
proofs  like  any  other  cause.  _  Airs  v.   Billnps,  4  Jones  Eq.,  17.. 

43.  It  is  tlie  ordinary  [)ractice  in  equity  to  enjoin  the  execution, 
but  allow  the  plaiiitiff  to  proceed  to  judgment  at  law,  and  it  i« 
only  upon  an  averment  in  the  bill  that  the  plaintiif  in  equity 
believes  the  answer  will  afford  discovery  material  to  his  defence 
at  law,  that  an  injunction  to  stay  the  trial  at  law  ought  to  be 
granted.      Williams  v.  Sadler,  4  Jones  Eq.,  378. 

44.  An  agent  who  makes  an  affidavit  on  behalf  of  a  corpora- 
tion, for  the  purpose  of  obtaining  an  injunction,  should  state 
'•  that  he  has  read  the  bill  or  heard  it  read,  and  knows  the  con- 
tents thereof,  and  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are  therein  stated  on  the  inform- 
ation or  belief  of  the  conq)lainants,  and  that  as  to  those  matters 
tlie  deponent  believes  them  to  be  true.  Justices  of  Pitt  v.  Coslnj,  5 
,Iones  Eq.,  254. 

45.  \Vhere  a  bill  was  filed  praying  to  have  a  nuisance  abated, 
and  an  injunction  to  restraiji  the  defendant  from  creating  it  in- 
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future,  and  the  act  complained  of  was  of  the  character  of  a  nui- 
sance, but  the  testimony  was  not  sufficient  to  satisfy  the  court 
that  it  amounted  to  a  nuisance  in  the  particular  case,  the  su- 
preme court  directed  an  issue  to  be  tried  in  the  superior  court  of 
law,  to  decide  the  fact.     Clark  v.  Lawrence,  6  Jones  Eq.,  83. 

46.  Where  new  matter  is  nitroduced  in  an  answer  in  avoid- 
ance of  the' plaintiff's  equity,  it  will  not  be  considered  on  a  mo- 
tion to  dissolve.     Allen  v.  Pearce,  6  Jones  Eq.,  309. 

47.  If  a  motion  to  dissolve  an  injunction  against  a  judgment 
at  law,  on  the  ground  that  it  was  not  applied  for  in  th§  time  pre- 
scribed by  statute,  be  made  in  the  court  below  and  be  not  dis- 
posed of  there,  but  the  cause  be  sent  to  the  supreme  court  to  be 
heard  upon  bill  and  answer,  the  latter  court  will  decree  upon  the 
merits,  without  noticing  the  motion  to  dissolve  the  injunction 
because  improvidently  granted.  Lloijd  v.  Wliitleij,  6  Jones 
Eq.,  316. 

48.  It  is  the  general  practice  of  the  court  of  equity,  on  appli- 
cations to  restrain  private  nuisances  by  one  injunction,  to  order 
an  issue  at  law  to  ascertain  the  fact  of  the  existence  of  such 
nuisance  before  the  court  will  act.  Frizzle  v.  Fati'ick,  6  Jones 
Eq.,  354. 

See  (Abatement,  5-6-7.)  (Contempt.)  (Injunction  and  Se- 
questration— When  an  injunction  or  sequestration  will  be  granted 
161.)     (Practice — Continuance.) 


INSOLVENT  DEBTORS. 

1.  If  a  debtor  who  has  been  arrested  upon  a  ca.  sa.  obtain  his 
liberty  by  the  act  or  consent  of  the  creditor,  the  debt  is  satisfied 
in  law,  and  the  creditor  can  no  longer  proceed  against  that 
person  or  any  other  for  the  same  debt.  JlaivkiTis  v.  Hall,  3 
Ired.  Eq.,  280. 

2.  But  where  the  person  arrested  has  given  bond  under  the 
insolvent  debtor's  act,  appears  at  court  accordingly,  is  surren- 
dered by  his  sureties  and  is  permitted  afterwards  to  go  at  large, 
simply  because  the  judgment  of  imprisonment  is  not  prayed 
against  him,  the  debt  is  not  discharged.     Ibid. 

3.  A  debtor,  alter  his  arrest  upon  a  ca.  sa.,  may  transfer  his 
property,  honaf.de,  for  the  purpose  of  discharging  any  debts  he 
may  think  proper.     King  v.  Trice,  3  Ired.  Eq.,  568. 

4.  A  bill  cannot  be  filed  to  obtain  satisfaction  of  a  debt  out 
of  the  debtor's  property,  while  the  creditor  is  proceeding  at  law 
against  the  debtor's  person  by  a  ca.  sa.     Ibid. 
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INTEREST. 

1.  An  executor,  who  has  delivered  over  a  share  to  a  legatee 
and  is  afterwards  sued  and  a  recovery  effected  against  him,  is 
not  entitled  to  charge  the  legatee  with  interest  on  the  amount 
so  delivered  over.     McKenzie  v.  Smith,  2  Hay.,  372,  (569.) 

2.  As  a  general  rule,  interest  upon  interest  is  not  allowable. 
But  where  the  sum  is  ascertained  and  the  annual  payment  of  it 
forms  part  of  the  contract;  where  it  is  so  specific  that  an  action 
of  debt  may  be  sustained,  and  interest  recovered  by  way  of  dam- 
ages for  the  detention;  and  particularly  where  the  payment  of 
tne  principal  sum  is  postponed  to  a  very  distant  period,  upon  the 
faith  of  a  regular  and  punctual  discharge  of  interest,  interest  up- 
upon  interest  ought  to  be  allowed.  Kemion  v.  DicJiins,  Conf 
Rep.,  357,  (435.)     S.  C.  Tay.,  231,  (103.) 

3.  A  debt  contracted  and  partly  paid,  before  the  mode  of  ap- 
plying payments  and  calculating  interest  was  changed,  was  held 
to" be  subject  to  the  present  rule  of  calculating  interest.  Yanc7j 
V.  jMutter,  Conf  Rep.,  513,  (560.) 

4.  A  bond  was  given  before  the  revolutionary  war  for  a  cer- 
tain sum,  proclamation  money.  During  the  war  a  tender  of  the 
debt  was  made  in  paper  money,  but  before  the  paper  money  de- 
preciated. In  1798  application  was  made  for  payment,  suit  was 
instituted  and  judgment  recovered.  The  defendants  at  law  filed 
their  bill  in  equity,  to  be  relieved  from  the  payment  of  interest, 
from  the  time  of  the  tender  to  the  time  application  was  made  for 
payment  in  1798,  and  charging  in  their  bill  that  they  knew  not 
where  the  bond  was,  until  this  application  for  payment  was  made. 
Complainants  are  entitled  to  be  relieved  against  the  interest  from 
the  time  of  the  tender  to  the  demand  for  payment,  for,  at  the 
time  the  tender  was  made,  paper  money  was  a  legal  tender,  and 
it  had  not  depreciated.     Jeter  v.  Littlejohn,  3  Murph.,  186. 

5.  An  administrator  defendant,  who  denies  the  right  of  the 
plaintiff,  and  neither  renders  an  account  nor  pays  money  into 
court,  nor  denies  that  he  has  used  it,  is  chargeable  with  interest 
from  the  time  the  plaintiff's  right  accrued.  Johnson  v.  Person, 
1  Dev.  Eq.,  364. 

6.  An  executor,  who  does  not  render  an  account  and  swear 
that  he  has  not  used  the  fund  himself  nor  loaned  it  to  others, 
but  has  kept  it  on  hand  for  the  purposes  of  his  trust,  is  to  be 
charged  with  interest  from  the  date  of  his  receipt  of  the  trust 
money.     Arnett  v.  Linney,  1  Dev.  Eq.,  369. 

7.  An  executor,  who  has  used  any  part  of  the  trust  fund  for 
his  own  advantage,  must  be  held  to  a  strict  interest  account,  un- 
less he  keeps  such  account  and  produces  and  verifies  it  before 
the  master.     Ibid. 

8.  A  debtor  is  liable  to  pay  interest  by  virtue  of  his  contract, 
whether  he  made  interest  or  not.     An  agent  or  trustee  is  liable 
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only  because  he  made  it,  or  might  have  made  it  but  for  gross 
neglect.     McNair  v.  Bagland,  1  Dev.  Eq  ,  516. 

9.  Interest  upon  rents  and  profits  is  not  usually  allowed  until 
an  account  is  demanded.  ]>ut  where  the  possession  of  the  prem- 
ises is  onala  p'de,  it  is  alloAved  from  the  receipt.  Benzein  v.  Roh- 
inetf,  2  Dev.  Eq.,  67. 

10.  An  executor  who  keeps  no  accounts  is  chargeable  with 
interest.     Fhi'-h  v.  Bfu/land,  2  Dev.   Eq.,  137, 

11.  An  executor  will  not  be  charged  interest  on  a  small  sum, 
too  inconsiderable  for  distribution,  which  he  honafide  keeps  on 
hand  for  a  general  settlement.  Nor  will  he  be  charged  interest 
on  a  large  smn,  received  after  the  filing  of  a  bill  for  an  account, 
wlien  he  makes  no  opposition  to  tJie  account,  and  retains  the 
money  to  ansAvcr  the  decree.  But  if  an  order  be  made  in  the 
cause,  authorising  him  to  pay  the  money  into  court,  and  he  neg- 
lects to  do  so,  he  will  be  charged  with  interest  on  it  from  the 
time  the  order  was  made.     Dow7ie]/  v.  iSndth,  2  Dev.  Eq.,  535. 

12.  Where  a  testator  leaves  the  same  person  executor  of  his 
will  and  guardian  of  his  children,  he  is  chargeable  with  simple 
interest  only  for  the  time  he  was  acting  as  executor;  but  from 
the  time  the  administration  of  the  estate  Avas  or  might  have 
been  concluded,  he  is  to  be  charged  with  compound  interest,  un- 
less he  can  shew  special  equitable  circumstances  to  discharge 
him  of  such  accountability.  Hod<ie  v.  llawhins,  1  Dev.  and  Bat. 
Eq.,  564. 

13.  Interest,  according  to  the  usage  of  our  courts,  follows  debt 
as  its  ordinary  attendant,  and  is  to  be  charged  against  an  exec- 
utor in  his  account,  without  sliowing  that  he  made  interest  or 
used  the  funds  himself.  And  an  executor  in  this  state  will  be 
charged  with  interest  on  notes  and  other  debts  from  the  time 
they  become  due,  and  upon  sales  from  the  expiration  of  tlie  time 
of  credit,  up  to  the  settlement  of  the  estate,  if  no  interest  ac- 
count were  kept  to  shew  that  less  interest  was  in  fact  received. 
Graham  v.  Davidson,  2  Dev.  and  Bat.  Eq.,  155. 

14.  In  calculating  interest  upon  payments  made  by  an  execu- 
tor, consisting  of  a  great  ninnber  of  small  items,  the  commis- 
sioner may  ascertain  the  amount  of  each  year,  and  allow  inter- 
est thereon  from  the  middle  of  that  year.     Jbid. 

15.  Executors  and  administrators  are  chargeable  with  interest 
on  balances  in  their  hands,  whenever  those  balances  have  accu-- 
mulated  beyond  the  exigencies  of  administration,  unless  it  ap- 
pears that  the  fund  has  been  kept  sacred  and  intact  for  the  cestuis 
que  trusts,  as  their  property,  ready  to  be  delivered  over  to  them, 
so  that  profits  could  not  have  been  made  thereof.  Peytmi  v. 
Smith,  2  Dev.  and  Bat.  i:q.,  325. 

16.  A  clause  in  a  \vill,  giving  "full  power  and  authority"  to 
the  executors  to  dispose  of  any  part,  or  all  of  the  property  de- 
vised or  bequeathed,  which  they  might  think  best,  and  from 
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time  to  time  make  distribution  among  the  wife  and  children  of 
the  testator,  does  not  enjoin  xipon  the  executors  the  duty  of 
putting-  out  the  baknces  in  their  hands,  from  time  to  time,  tor 
the  purpose  of  accurauhition,  so  as  to  charge  them,  upon  faihire 
to  do  so,  with  compound  interest.     Ihid. 

17.  An  executor,  who  is  chargeahk' with  interest  on  the  funds 
of  the  estate  in  his  hands,  will  iie  charged  with  interest  on  his 
receipts,  whether  they  be  of  principal  or  of  interest.     Ihid 

18.  If  it  appear  that  an  administrator  has  not  used  the  lunds 
of  the  estate,  and  has  not  made  any  profit  trora  them,  he  is  not 
(■hargeable  with  interest,  if  the  funds  were  not  wantonly  kept 
idle,  but  were  kept  for  the  purposes  of  the  trust;  and  they  shall 
be  taken  to  have  been  so  kept,  when  it  appears  that  a  bill  was 
filed  fur  the  settlement  of  the  estate,  and  the  funds  were  kept 
ready  to  be  paid  over  to  the  next  of  kin.  Spruill  v.  Cannon,  2 
Dev."  and  Bat.  ILq.,  400. 

19.  An  administrator,  who  is  also  one  of  the  next  of  kin,  is 
not  chargeable  with  interest,  on  a  sum  not  exceeding  his  share 
of  the  estate,  lent  out  after  he  was  ready  to  settle  the  estate,  when 
he  kept  a  large  amount  on  hand  to  be  paid  over  to  the  other  next 
of  kin.     Ihid. 

20.  Administrators  are  not  to  be  charged  witli  interest  on 
money  which  they  honestly  retained,  vmder  the  belief  that  it 
belonged  to  them, 'the  same'having  been  aUowed  them  as  com- 
missions by  the  county  court,  especially  when  they  interposed 
no  delay  in  a  suit  Ijrought  in  equity  for  the  ])urpose  of  correcting 
the  allowance.      Walton  v.  Avery,  2  Dev.  and  Bat.  Eq.,  405. 

21.  Where  one  transaction  between  two  persons  becomes  an 
item  in  account  between  tliem,  in  consequence  of  their  subse- 
quent dealings  as  princi])al  and  factor,  and,  as  such,  is  taken  out 
of  the  operation  of  the  sratutc  of  limitations,  by  the  acknowledg- 
ment and  promise  of  the  factor  to  settle  the  account,^ interest 
cannot  be  claimed  on  the  first  item,  unless  it  can  be  claimed  on 
the  transaction  between  the  parties  as  principal  and_ factor,  and 
that  cannot  be  done  where  there  are  circumstances  of  laches  and 
unfairness  on  the  part  of  the  principal.  Under  such  circum- 
Btances,  interest  is  allowable  only  from  the  time  of  bringing  the 
suit.     McLin  v.  McNamara,  1  Ired.  Eq.,  75. 

22.  The  State  is  not  bound  to  pay  interest,  unless  it  specially 
contracts  to  do  so.  Attorney  General  v.  Cape  Fear  Nav.  Comp., 
2  Ired.  Eq.,  444. 

23.  The  court  will  not  charge  an  administrator  with  the  inter- 
est on  moneys  bona  fide  collecfed  and  kept  for  the  benefit  of  those 
entitle<^l,  unless  there  be  a  plain  proof  of  misconduct  in  such 
collection  and  cust()d5^     Hester  v.  Hester,  3  Ired.  Eq.,  9. 

24.  Nor  will  the  court  inake  a  rest  in  the  account,  so  as  to 
charge  interest  on  both  the  principal  and  interest,  found  to  be  a 
balance  due  from  the  administrator  upon  an  account  taken,  when 
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the  suit  was  afterwards  continued  for  the  purpose  of  making 
new  parties.     Ihkl. 

25.  An  administrator  with  the  will  annexed  has  a  right  to 
charge  interest,  in  his  account  wnth  the  residuary  legatees,  from 
the  probate  of  the  will,  on  a  legacy  then  payable,  and  interest 
after  two  years,  where  no  time  is  prescribed  for  its  payment. 
Ihid. 

26.  In  a  suit  by  one  tenant  in  common  against  another  for  an 
account  of  rents  and  profits  received  by  him,  interest  shall  only 
be  allowed  from  the  time  of  an  actual  demand,  or  from  the  filing 
of  the  bill,  if  no  previous  demand  had  been  made.  Wcujstqff' 
V.  Smith,  4  Ired.  Eq.,  1. 

27.  The  general  rule  for  interest  on  accox:ints,  in  ordinary  deal- 
ings, is  that  it  is  chargeable  only  after  an  account  has  been  ren- 
dered, so  that  the  parties  can  see  which  is  the  debtor  and  what 
he  has  to  pay,  unless  it  be  agreed  otherwise,  or  the  course  of 
business  shows  it  to  have  been  otherwise  understood.  Holden 
V.  Peace,  4  Ired.  Eq.,  223. 

28.  A  dishonest  executor,  Avho  denies  the  receipt  of  the  as- 
sets, accounts  for  neither  principal  nor  interest,  but  converts  all 
to  his  own  use,  is  chargeable  not  only  for  interest,  but  for  inter- 
est at  the  highest  rate ;  and  therefore  an  infant  may  well  call 
for  annual  rests,  or  compound  interest.  Swindall  v.  Swindall,  8 
Ired.  Eq.,  285. 

29.  Where  a  fund  is  directed  by  a  will  to  be  equally  divided 
among  children,  if  any  advancements  out  of  the  fund  be  made 
to  some  of  the  children  prior  to  the  division,  interest  must  be 
calculated  upon  them  in  order  to  make  |the  division  equal. 
Daves  v.  Haytvood,  1  Jones  Eq.,  253. 

30.  It  is  a  general  rule  in  this  state,  that  interest  is  allowed 
whenever  a  certain  sum  of  money  is  not  paid  at  the  time  it  be- 
came due.     Harrison  v.  Boivie,  4  Jones  Eq.,    261. 

31.  Where  a  legacy  is  payable  out  of  a  fund  consisting  of 
bonds  and  notes  bearing  interest,  and  the  legatee  refuses  to  take 
the  securities  themselves,  he  is,  nevertheless,  entitled  to  interest 
from  the  death  of  the  testator,  but  on  account  of  his  refusal  to 
take  the  notes,  he  shall  not  recover  his  costs  in  a  suit  claiming 
the  interest.     Beasley  v.  Knox,  5  Jones  Eq.,  1. 

32.  A  general  legacy  will  not,  as  a  general  rule,  bear  interest 
until  the  time  specified  for  its  payment  to  the  legatee,  unless  it 
be  one  from  a  parent,  or  one  standing  in  loco  parentis,  to  his 
child.  Harrell  v.  Baveiiport,  5  Jones,  Eq.,  4.  S.  P.  Swann  v. 
Swann,  5  Jones  Eq.,  297.  Ballantijne  v.  Turner,  6  Jones  Eq., 
224. 

33.  Where  money  is  given  by  will  as  a  portion  to  a  child,  or 
to  one  to  whom  the  testator  stood  in  loco  parentis,  or  to  one  for 
whose  support  is  was  intended  to  make  a  provision,  or  where 
the  legacy  is  demonstrative  and  the  fund  is  productive,  the  leg . 
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atee  is  entitled  to  interest  on  his  leg-acy  from  the  death  of  the 
testator.     Mc  Williams  v.  Falcon.  6  Jones  Eq.,  235. 

34.  An  executor  is  not  liable  for  interest  on  the  money  which 
he  has  collected,  unless  it  appear  that  he  has  made  interest  on 
it.     Chambers  V.  Kerns,  6  Jones  Eq.,  280. 

35.  Where  the  legatees  in  a  will  are  the  testator's  wife,  chil- 
dren, grandchildren  and  a  great-grandchild,  and  the  assets  out  of 
which  the  pecuniary  legacies  are  to  be  paid,  are  bearing  inter- 
est, such  legatees  are  entitled  to  interest  on  their  respective  leg- 
acies from  the  testator's  death.    Mordecai  v.  Boylan,  G  Jones  Eq., 

365. 

See  (Legacy— Liability  of  legatees  to  refund  tor  creditors,  or 
for  an  after  born  child.)  (Legacy— Construction— Whether 
vested,  executory  or  contingent,  62-84.)  (Trustees' and  Trusts, 
49-50.) 


JUDGMENT. 

1.  An  ej;  par?e  judgment  against  the  person,  not  a  citizen  or 
inhabitant  of  the  country,  has  no  extra  territorial  obligation,  and 
ought  not  to  be  respected  by  the  courts  of  other  countries,  furth- 
er than  it  may  be  made  to  appear  to  be  right.  Battle  v.  Jones,  6 
Ired.  Eq.,  567. 

2.  Whether  under  the  act  of  1850  appointing  commissioners 
to  settle  the  claims  to  Cherokee  lands,  the  commissioners  are  not 
in  the  nature  of  arbitrators,  and  whether  under  any  circum- 
stances the  court  of  equity  could  interfere  with  their  judgments, 
quoire.     Burgess  v.  Lovengood,  2  Jones  Eq.,  457. 

See  (Assignment,  3.)  (Chose  in  action,  3.)  (Jurisdiction— 
When  and  how  equity  will  reheve,  79-80.)  (Limitations  and 
Lapse  of  time — When  the  statute  or  lapse  of  time  will  bar,  20.) 


JURISDICTION. 

I.  When  given  or  taken  away.  I IV.  Of  the  county    court  in   equitable 

II.  Of  a  defect  of  jurisdiction.  matters. 

III.  When  and  how  equity  will  relieve.      |  V.  Of  the  supreme  court. 

I.      WHEN   GIVEN   OR   TAKEN    AWAY. 

1 .  Statutes,  which  merely  give  aflfirmatively  jurisdiction  to  one 
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court,  do  not  oust  that  previously  existing  in  another  court. 
'J'he  jurisdiction  of  tlie  court  of  equity  or  of  the  higher  courts 
proceeding  according  to  the  course  of  the  common  law,  is  never 
taken  away  but  by  [)lain  words,  or  by  as  plain  an  intendment. 
JBarnawcU  v.    TlivemhjiU,  5   Ired.  Eq.,  f^l). 

2.  A  court  of  equity  will  not  take  jurisdiction,  simply  to  put 
a  construction  on  a  deed  or  devise  of  land;  because  that  is  a 
pnrely  legal  question.  But  when  a  case  is  properly  in  a  court  of 
equity,  under  some  of  its  known  and  accustomed  heads  of  juris- 
diction, and  a  question  of  construction  incidentally  arises,  the 
court  will  determine  it,  it  Ijeing  necessary  to  do  so,  in  order  to 
decide  the  cause.     Simmons  v.  Hendricks,  8  Ired.  Eq.,  84. 

n.       OF    A    DEFF.CT    OF    JURISDICTION. 

1.  A  defect  of  jurisdiction  exists  where  courts  of  a  particular 
Z/zHtfer^  jurisdiction  undertake  to  act  beyond  the  bounds  of  their 
delegated  authority;  or  where  a  superior  court  of  general  juris- 
diction passes  upon  subjects,  which,  by  the  constitution  or  laws 
of  tb.e  countiy,  are  reserved  for  the  exclusive  consideration  of  a 
different  judicial  or  poHtical  tribunal.  Burrouyhs  v.  3JcKeil,  2 
Dev.  and  Bat.  Eq.,  2i)7. 

2.  No  consent  of  parties  can  confer  a  jurisdiction  witiiheld  by 
law,  and  the  instant  that  the  court  perceives  that  it  is  exercising, 
ov  is  about  to  exercise,  a  forludden  or  ungranted  power,  it  OTight 
to  stay  its  action,  and  if  it  do  not.  sucli  action  is,  in  law,  a  nulli- 
ty.    Ibid. 

HI.       WHEN  AND  HOW  ElJl'ITY  WILL  RELIEVE. 

1.  When  courts  of  law  can  give  complete  redress,  equity  will 
not  interfere.  Ghisnon-  v.  Flmrcrs,  1  Hay.,  2.')o,  (2G7,)  S.  P. 
Perkins  v.  IJalliiK/er,  1  Hay.,  o()7,  (4-21,)  Martin  v.  Spier.,  1  Hav-, 
3(59,  (424) 

2.  Equity  cannot  change  established  rules  of  law,  nor  act  as 
a  court  of  errors  to  correct  erroneous  decisions  of  law.  Glcf>''/oio 
V.  Flon-ers,  1  Hay.,  233,  (267.) 

3.  A  note  for  specific  articles  was  given  by  the  plaintiff  to 
Watkins  for  lands,  to  which  it  appeared  Watkins  could  mike  no 
title,  and  Watkins  had  endorsed  the  note  to  Pickett:  Decreed 
that  Watkins  not  being  able  to  make  title  to  the  lands,  for  which 
the  note  was  given,  was  not  entitled  to  payment  for  the  note; 
and,  the  note  not  being  negotiable,  the  assignment  to  Pickeit, 
though  for  a  valuable  consideration,  did  not  protect  liim  from 
any  equitable  defence  against  it,  but  he  stood  in  the  same  situa- 
tion as  Watkins.  WeMi  v.  Watkins,  1  Hay.,  369,  (423,)  S.  P. 
Jordan  v.  Black,  2  ]\Iurph  ,  30. 
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4.  A  court  of  equity  has  jurisdiction  in  cases  of  account,  con- 
current with  a  court  of  kiw,  even  where  at  law  the  party  com- 
phiinant  may  have  complete  redress;  yet  the  complainant  must 
apply  to  one  or  other  of  these  courts  and  be  content  with  the 
sentence  that  passes.  He  is  not  at  liberty  first  to  sue  or  defend  in 
a  court  ot  law,  and,  after  trying  his  fate  there,  to  apply  to  a  court 
of  ecpiity.  If  he  could  not  have  completely  defended  himself 
without"^the  aid  of  a  court  of  equity,  as  if  he  wanted  a  discovery, 
he  should  have  filed  a  bill  for  discovery  before  the  verdict  passed 
against  him,  and  not  have  waited  till  after  the  ti-ial,  and  then 
delayed  the  plaintiff"  at  law,  by  an  application  to  this  court  for 
cuj  injunction.  M(ll•fi)l^'.  Spier,  1  Hay.,  369,  (424,)  per  Haywood,  J. 

5.  Whether  equity  will  relieve  where  a  man  has  rented  pre- 
mises and  given  his  bond  for  the  rent,  and  the  houses  are  bm-nt 
before  the  term  has  expired,  quaere.  Cntlar  v.  Potts,  2  Hay., 
r,0.  (226.) 

6.  Jurisdistion  cannot  be  given  to  a  court  by  tlie  admission  of 
jjarties,  when  it  has  not  jurisdiction  of  the  subject  matter  with- 
out such  admission.     Hart  v.  NaUcit,  2  Hay.,  l'o6,  (307.) 

7.  No  submission  of  the  parties  can  give  jurisdiction  to  a  court ; 
yet  if  the  ccjurt  orders  an  account  to  be  taken,  a  report  is  made 
and  exceptions  thereto  taken  and  set  for  argument,  it  is  then  too 
late  to  say  the  demand  is  uK'rely  legal  and  to  move  for  a  dismis- 
sion of  the  bill.  I)icl-ens  v.  Ashe,  2  Hay.,  176,  (176.)  Qiiwre  by 
Haywood. 

8.  The  plaintiff  was  distressed  in  mind,  and  while  so,  the  de- 
fendant procured  his  signature  to  an  estimate  of  an  old  debt, 

(Sued  him  thereon  and  took  out  execution.  The  defendant  had 
charged  too  much  interest  and  had  not  given  all  just  credits. 
The  ]  )Iaintiff"  was  relieved  as  to  the  ground  of  his  complaint,  but 
was  taxed  with  the  costs.      Gliscjow  v.  HaniiHim,   2   Hay.,    218. 

(•^•*1-)  ...  .  ^  , 

9.  A  creditor  obtained  a  judgment  aganist  an   executor  and 

granted  a  stay  of  execution  ;  the  executor  before  the  stay  expired 
removed  the  personal  property,  so  that  it  could  not  be  found  to 
satisfy  the  execution.  Equity  will  support  a  bill  against  the 
heirs  and  devisees  to  charge  the  real  estate,  which  the  executor 
was,  by  the  will,  directed  to  sell  for  the  payment  of  debts.  Smith 
V.  Caswell,  2  Hay.,  285. 

10.  A  bill  to  perpetuate  testimony  caimot  be  sustained,  when 
the  plaintiff"  is  out  of  possession.     Sinilh  v.  Ballard,  2  Hav.,  289, 

(^71.) 

11.  Misrepresentations  and  obtaining  a  bargain  in  consequence 
thereof,  disadvantageous  to  the  party  complaining,  is  a  ground 
in  equity  for  setting  aside  a  conveyance,  although  the  party  im- 
posed on  were  of  sound  undt-rstanding,  and  had  time  enough  to 
detect  the  falsehood  before  he  made  the  contract.  JJcAUsfer  v. 
Barri/,  Cir.  Co.  U.  S.     2  Hay.,  290,  (472.) 
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12.  If  by  mistake  or  iinskillfulness  in  the  writer  of  a  bond,  it 
be  not  drawn  according-  to  the  true  understanding  of  the  parties, 
the  surety  of  the  obHgor  shall  be  subjected  in  equity  according 
to  the  true  understanding  of  the  parties.  Hence,  where,  in  an 
appeal  bond  from  the  county  to  the  superior  court,  the  clause 
obliging  the  obligors  to  pay  the  debt,  &c.,  upon  which  the  su- 
perior court  refused  to  render  judgment  against  the  sureties,  it 
vms  held  that  the  appellee  was  entitled  to  relief  in  equity  against 
the  sureties.     Huson  v.  Pitman,  2  Hay.,  331,  (504.) 

13.  Equity  will  re-imburse  a  defendant  at  law,  who,  by  judg- 
ment at  law,  has  been  compelled  to  pay  too  much ;  he  not  having 
had  notice  of  the  intended  proceeding  at  law  against  him.  Tay- 
lor V.  Wood,  2  Hay.,  332,  (505.) 

14.  If  a  plaintiff  on  a  trial  at  law  conceals  facts  which,  if 
known,  would  have  prevented  a  recovery,  such  concealment  is 
a  good  ground  for  coming  into  equity  for  relief  Fiilc  v.  Lane, 
2  Hay.,  342,  (522.) 

15.  It  is  no  ground  for  relief  in  equity  that  a  defence  was  made 
at  law,  and  by  the  misapprehension  of  the  law  by  the  judge  the 
defence  was  overruled.     Brickell  v.  Jones,  2  Hay.,  357,  (548.) 

16.  hTe  dismission  of  a  bill,  except  upon  the  merits,  is  no  bar 
to  a  subsequent  bill  for  the  same  cause.  Gruhh  v.  Clayton,  2 
Hay.,  378,  (575.) 

17.  Equity  will  interfere,  only  when  the  principles  of  law, 
which  guide  the  ordinary  courts,  tolerate  a  right,  but  afford  no 
remedy;  or  when  the  law  is  silent,  and  interference  is  necessary 
to  prevent  a  wrong;  or  when  a  complete  remedy  cannot  be  af- 
forded at  law;  or  when  a  discovery  is  essential  to  a  fair  trial  at 
law.  But  in  no  instance  wall  a  court  of  equity  interfere  where 
the  party  has  a  fair  and  complete  remedy  at  law.  Therefore,  it 
would  not  in  this  case,  which  was  a  bill  to  compel  a  re-probate 
of  a  will,  the  complainants  being  infants  and  not  represented, 
when  the  will  was  proved.  Thorn  v.  Williams,  1  Car.  L.  R., 
362,  (30.) 

18.  When  one  signed  his  name  to  a  blank  administration 
bond,  under  a  well  founded  belief  that  another  was  to  become  a 
surety  with  him,  but  who  failed  to  become  sc,  equity  will  not 
grant  relief  against  the  person  who  so  signed.  Wehh  v.  Jones,  1 
Car.  L.  R.,  510,  (123.) 

19.  A  being  security  for  B  in  a  bond  to  C,  C  died,  and  E  got 
possession  of  the  bond  after  his  death  and  sold  it  to  F,  who 
threatened  to  sue  A ;  whereupon  A,  to  avoid  a  suit,  gave  a  new 
bond  for  the  debt  and  took  up  the  old  one.  It  was  afterwards 
discovered  by  A  that  the  old  bond  had  been  discharged  by  B; 
F  was  ignorant  of  this  fact  when  he  purchased  the  bond,  but 
knew  it  before  he  got  the  new  bond  from  A  and  concealed  it 
from  him.  E  was  solvent  when  F  discovered  that  the  old  bond 
was  discharged,  but  was  insolvent  when  this  fact  came  to  the 
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knowledge  of  A.  Equity  will  relieve  A  from  the  payment  of  his 
new  bond,  on  the  ground  of  the  concealment  of  the  fact  from  A, 
when  his  new  bond  was  given,  that  the  old  bond  had  been  paid. 
TJugpen  v.  Balfour,  2  Murph.,  242.     8.  C.  1  Car.  L.  R,  112,  (16.) 

20.  Equity  cannot  relieve  against  a  verdict  at  law  for  being 
contrary  to  equity,  unless  the  plaintiff  knew  the  fact  to  be  dif- 
ferent from  what  the  jury  have  found  it,  and  the  defendant  was 
ignorant  of  it  at  the  time  of  trial;  or  where  effectual  cognizance 
cannot  be  taken  at  law;  or  where  a  verdict  is  obtained  by  fraud. 
Gatlin  v.  Kllpafrick  1  Car.  L.  R.,  534,  (147.) 

21.  But  not  where  the  party  omitted  to  avail  himself  of  a  legal 
defence.     I  hid. 

22.  A  creditor  or  next  of  kin  cannot,  w-ithout  special  circum- 
stances, call  upon  a  debtor  to  the  estate,  but  a  bill  will  be  en- 
tertained for  either  against  all  persons  in  possession  of  the  fund, 
who  have  not  paid  for  it  a  valuable  consideration,  the  adminis- 
trator or  executor  of  the  estate  being  a  partv  to  the  suit.  Blanch- 
ard  V.  McLanghan,  2  Car.  L.  R.,  402,  (285.)" 

23.  A  bill  in  equity  will  lie  in  thecourtsof  this  state  to  compel 
the  conveyance  of  lands  situate  in  Tennessee,  if  the  defendant 
be  within  the  jurisdiction  of  the  court  Orr  v.  Irwin,  2  Car.  L. 
R.,  405,  (351.) 

24.  A  younger  equity  can  in  no  case  prevail  over  tlie  older 
one,  unles-?  it  has  also  the  law;  for  the  rule  is,  that  where  there 
is  equity  on  both  sides  the  law  shall  prevail.  Jones  v.  Zollicoffer, 
N.  C.  Term  R.,  212,  (645.) 

25.  J  made  a  deed  to  S  for  land,  Avhich  was  destroyed  by  J 
and  S  before  registration,  to  defraud  a  creditor  of  S;  afterwards, 
but  before  the  act  of  1812,  c.  14,  (Rev.  St.,  c.  45,  s.  4  and  5,)  the 
land  was  sold  under  an  execution  against  S,  w^ho  was  at  the  sale, 
declared  the  land  to  be  his,  and  urged  P  to  buy  it,  who  accor- 
dingly did  so.  Hi'M  that  it  was  unnecessary  to  decide  here, 
whether  the  legal  title  passed  by  the  sherifi"'s  sale,  because  P 
had  no  means  of  showing  it  at  law,  the  deed  being  destroyed 
without  registration,  and  that  gave  him  a  right  to  resort  to 
equity;  //e/c/ ft?.so,  that  he  might  do  so,  after  an  ineffectual  at- 
tempt at  law  to  defend  himself  against  J;  held  also,  that  if  S  was 
only  the  equitable  owner,  his  conduct  at  the  sale  would  consti- 
tute P  his  assignee  in  equity,  and  authorize  him  to  call  for  the 
legal  title.     Price  v.  Sylies,  1  Hawks,  87. 

26.  A,  by  his  will,  executed  in  North  Carolina,  appointed  four 
executors,  two  of  whom  resided  in  Tennessee,  and  devised  to 
his  nephews  and  nieces  certain  lands  in  Tennessee,  directing  his 
executors,  previous  to  the  division  of  these  lands  among  the 
devisees,  to  raise  therefrom  such  sum  as  would  be  sufficient  to 
pay  all  his  debts:  the  rest  of  his  property  he  directed  his  execu- 
tors to  sell,  and  the  money  arising  therefrom  he  bequeathed  to 
the  complaint.     Ou  a  bill  filed  again:  t  the  executors  and  devi- 
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sees,  sliowing;  that  the  acting-  executor  in  North  Carolina  liacl 
applied  a  portion  of  complainant's  residue  in  payment  of  testa- 
tor's debts,  and  praying  that  tlie  Itmds  charged  might  be  sold 
and  she  reimbursed;  it  was  hM  that,  as  the  lands  were  without 
the  limits  of  North  Carolina,  no  decree  could  be  made  by  this 
court  against  the  acting  executor  here  to  sell  tliose  lands.  Blount 
V.  Blount,  1  Hawks,  <>>ik\ 

27.  It  is  not  within  the  jurisdiction  of  a  court  ot  equity  to  in- 
terfere to  set  aside  a  title,  upon  which  a  connnon  law  court  is 
competent  to  decide,  in  favor  of  persons  who  cannot  shew  a 
superior  equity  to  the  land  in  controversy.  Davidson  v.  Nelson^ 
2  Hawks,  1.1  a. 

28.  An  act,  which  a  party  is  bound  to  perform  only  l)y  honor 
and  moral  duty,  can  be  enforcedonly  by  considerations  addressed 
to  his  feelings,  and  would  not  be  the  subject  of  a  legal  action. 
A  bill  to  enforce  the  performance  of  such  an  act  will  therefore 
be  dismissed  for  want  of  equity;  for  equity  must  follow  the  law, 
which  designs  to  give  effect  to  contracts  founded  on  the  mutual 
exigencies  of  society,  and  not  to  undertakings,  which  are  merely 
gratuitous,     Littlejoltn  v.  PatiUo,  2  Hawks,  '6i)2. 

2U.  A  father  by  deed  gave  a  negro  to  his  daughter,  and  pro- 
vided ill  it,  that  if  she  should  die  without  children  the  .slave 
should  return  to  his  family.  The  deed  was  put  into  the  father's 
possession  to  have  it  proved  and  registered,  but  before  it  could 
be  done,  the  daughter  by  parol  relinquished  all  claim  under  the 
deed,  and  exonerated  her  father  from  all  obligation  to  have  it 
registered,  and  authorized  him  to  destroy  it;  and /^  m^s  held 
upon  her  afterwards  marrying  ,tliat  she  could  not  have  set  up 
the  deed  by  the  aid  of  the  court,  and  that  her  husband  could  Jiave 
no  right  to  which  she  was  iKjt  entitled.  Fonlhaiu  v.  3IiUer,  4 
Hawks,  2r.l. 

30.  In  the  above  case  it  was  made  a  question  whether,  sujh 
posing  the  daughter  could  in  her  lifetime  have  set  up  the  deed, 
the  husband  ccmld,  as  her  administrator,  set  it  up  after  her  death, 
for  his  own  benefit,  thus  giving  it  a  different  operation  from 
what  was  intended.     Il/id^ 

81.  Where  the  payee  of  a  promissory  note  mutilated  it  bv 
cutting  off  the  name  of  the  attesting  withess,  it  was  held  that  he 
was  not  entitled  to  relief  in  a  court  of  equity.  Sharpe  v.  Baq- 
well,  1  Dev.  Eq.,  115. 

o2.  Where  a  party  had  an  ade(]uate  legal  remedy,  and  has 
brought  an  action  and  failed  in  it,  he  has  no  right  to  the  aid  of 
a  (;ourt  of  equity.     Barnes  v.  BieJdnson,  1  Dev.,  Kq.,  273. 

33.  A  court  of  eiputy  will  not  relieve  against  a  judgment  at 
law,  unless  the  defendant  was  ignorant  of  the  fact  in  question, 
or  it  could  not  be  received  at  law  as  a  defence.  Courts  of  equi- 
ty do  not  alk)w  an  appeal  to  them,  merely  to  obtain  a  new  trial. 
And  where  a  party,  on  being  sued  at  law,  attempted  to  estab- 
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lisli  a  legal  defence  before  a  jury  and  was  unsuccessful,  lie  can- 
not, on  the  same  facts,  obtain  relief  in  et^uity.  Peace  v.  NaiUru/, 
1  Dev.  Eq.,  289. 

;U.  One,  who  has  conveyed  his  property  in  trust  to  secure  a 
debt  he  owes,  and  has  assented  to  a  sale  of  it  upon  disadvanta- 
geous terms,  cannot  in  equity  obtain  a  resale  of  it,  although  it 
was  purchased  by  the  creditor  whose  debt  was  secured.  Haines 
V.  Cowles,  1  Dev.'  Eq.,  420. 

85.  But  if  other  creditors  were  defrauded  by  such  conduct, 
they  w(.)uld  be  relieved  in  equity.     Ibid. 

30.  After  a  failure  at  law,  the  party  cast  cannot  come  into  a 
court  of  equity,  merely  because  the  verdict  is  unjust,  unless  the 
matters  alleged  in  ecpiity  do  not  ct)nstitute  a  defence  at  law, 
Allv/  V.  LtSettei)  1  Dev.  Eq.,  449. 

'67.  Where  a  discovery  in  aid  of  a  defence  at  hiw  is  sought 
from  the  conscience  of  the  defendant,  it  ought  to  be  obtained 
pending  the  suit  at  law;  but  will  not  be  granted  alter  the  trial 
at  law,  where  the  matter  averred  was  *ivuilable  there,  unless  the 
party  seeking  it  avers  and  proves  tiiat  he  was  ignorant  of  the 
defence  or  evidence,  at  the  time  of  the  trial  at  law.     Jhid. 

6H.  A  court  of  equity  will  not,  upon  a  dispute  respecting  the 
title  to  church  property,  decide  a  religious  controversy  among 
the  members  of  the  congregation  to  which  it  was  conveyed. 
Trustees  of  Onjan  Jfeetiny  House  V.  >Sea/oi-d,  1  Dev.  Eq.,  453. 

o9.  Although  a  misdescription  of  land,  as  to  the  county  in 
which  it  lies,  would  not  vitiate  in  a  deed  between  individuals, 
if  seemfi  that  a  similar  mistake  in  a  grant  would  avoid  it,  even 
at  law;  because  the  grant  is  founded  upon  an  entry  and  survey, 
which  are  to  be  made  by  sworn  ofKccrs  in  the  very  couuty  men- 
tioned. But  if  such  misdescription  in  a  grant  does  not  avoid  it, 
clearly  an  entry  made  in  one  county,  where  the  land  lies  in  an- 
other, is  void.  And  a  court  of  equity  will  not  compel  another 
person,  who  made  an  entiy  in  the  proper  county  and  obtained  a 
grant  of  the  same  land,  with  notice  of  the  foriner  defective  en- 
try, to  convey  to  the  hrst  enterer.  Lunsford  v,  Bosfion,  1  Dev. 
lup,  483. 

40.  Where  tlie  plaintiff  averred  that  laud  entered  by  him  was 
tsituate  in  one  county,  where  he  had  made  hia  entry,  and  that  he 
had  obtained  a.  grant  therefor,  and  that  the  defendant  had,  witli 
notice  of  his  entry,  obtained  a  prior  grant  for  the  same  land, 
upon  an  entry  made  in  another  county,  it  was  held  that  if  the 
land  did  lie  in  the  county  where  the  plaintiff's  entry  was  made, 
his  title  was  purely  legal  and  the  remedy  at  law  complete. 
Ibid.     ^  .  .  .  " 

41.  Upon  a  bill  by  children  against  the  administrator  of  their 
father,  charging  that  negroes  had  been  advanced,  upon  the  mar" 
riage,  to  their  mother,  and  vested  in  her  liusband,  and  that  after 
the  death  of  their  father  the  negroes   were  claimed  by  the  broth- 
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ers  and  sisters  of  the  mother,  as  having  been  a  loan  and  not  an 
advancement,  there  being  no  collusion  between  the  administra- 
tor and  the  brothers  and  the  sisters,  and  the  former  being  in  pos- 
session and  honestly  defending  his  legal  title,  it  ioas  Jield  that 
the  com-t  had  jurisdiction  to  decree  a  distribution  of  the  slaves 
by  the  administrator,  but  not  to  try  the  controversy  between  the 
latter  and  those  claiming  a  legal  title  adversely  to  him.  Dame- 
ron  V.  Gold,  2  Dev.  Eq.,  17. 

42.  A  court  of  eq\iity  has  a  clear  jurisdiction  on  the  bill  of  a 
cestui  qne  trust  against  a  trustee;  but  where  a  third  person  claims 
a  legal  title  adversely  to  the  trustee,  a  bill  by  the  cestui  que 
trust  against  the  trustee  and  that  third  person,  drawing  the 
question  of  title  into  litigation  in  equity,  cannot  be  maintained. 
Ibid. 

43.  It  cannot  be  sustained  as  a  bill  of  interpleader,  because 
the  plaintiffs  are  not  in  possession.     Ihid. 

44.  Nor  can  one  in  possession,  under  a  legal  title,  sue  one  out 
of  possession,  to  have  a  pretended  title  of  the  latter  declared 
void,  unless  upon  some  peculiar  ground  of  equity  jurisdiction,  as 
fraud  or  the  like.     Ihid. 

45.  Courts  of  equity  in  this  state  will  not  entertain  a  bill  for 
the  recovery  of  a  money  demand,  or  for  relief  against  a  judg- 
ment, or  legal  security  for  a  debt,  less  than  fifty  dollars.  CInmn 
V.  McCarson,  2  Dev.  Eq.,  73. _ 

46  The  irregularity  of  a  judgment  at  law  is  no  ground  for 
relief  in  equity.  To  entitle  himself  to  relief,  the  defendant  at 
law  must  show  that  advantage  was  taken  of  him,  to  preclude 
from  a  defence  against  an  luiconscientious  claim.  Blssell  v.  Boz- 
man,  2  Dev.  Eq.,  154. 

47.  If  a  judgment  has  been  iniquitously  used,  a  court  of 
equity  will  annul  what  has  been  done  under  it.     I  bid. 

48.  Where  there  is  a  confidential  relation  between  the  plain- 
tifi'and  defendant  at  law,  a  court  of  equity  will  set  aside  a  judg- 
ment by  default,  unless  some  proof  was  offered.     Ibid. 

49.  A  defendant  at  law  has  no  relief  in  equity  against  a  void 
judgment;  as  where  no  sci.  fa.  was  served  on  the  heir,  and  the 
creditor  obtained  a  judgment  and  purchased  his  land,  the  judg- 
ment being  void  and  the  remedy  at  law  complete,  no  relief  can 
be  had  in  equity.     Armsworthy^  v.  Cheshire,  2  Dev.  Eq.,  234. 

50.  The  Cape  Fear  Navigation  Company  having  laid  out  a 
town  and  sold  the  lots,  under  an  impression  that  they  would 
open  the  navigation  to  it,  and  it  turned  out  that  the  funds  of 
the  company  would  not  admit  of  it,  whereby  the  lots  were  ren- 
dered worthless,  but  the  company  having  used  no  fraudulent 
concealment  or  representation  of  their  means,  they  and  the  ven- 
dees being  under  an  honest  mistake,  it  ivos  held  that  the  latter 
would  not  be  relieved.  Turner  v.  Cape  Fear  Navigation  Com- 
■panij,  2  Dev.  Eq.,  236. 
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51.  A  -wrong  done  by  a  person  seeking  equitable  relief,  to  one 
not  a  party  to  the  proceedings,  furnislies  no  objection  to  such 
relief  on  the  part  of  those  against  whom  it  is  sought.  Goode  v. 
Hau-hins,  2  Dev.  Ecj^.,  393. 

52.  When  an  objection  to  equitable  relief  is  based  upon  an 
allegation  of  fraud,  it  will  not  be  sustained  by  proof  of  mere 
error.     Ihid. 

53.  Where  a  testator  directed  his  land  to  be  sold  and  the  pro- 
ceeds divided  among  his  cliildi-en,  the  power  being  apparently 
executed  and  the  purchase  money  paid  to  the  children,  they  will 
not  be  permitted  to  recover  in  ejectment,  on  the  ground  that  the 
will  was  not  so  proved  as  to  pass  the  land.  But  if  the  purchaser, 
after  filing  his  bill  for  relief,  procures  the  will  to  be  proved,  and 
charges  this  tact  by  a  supplemental  bill,  he  thereby  overrules  his 
original  equity,  because,  having  established  a  legal  title  in  him- 
self; he  defeats  the  jurisdiction  of  the  court.  ScmderUn  v. 
Thompson,  2  Dev.  Eq.,  539. 

54  One  who  has  the  legal  title  cannot  maintain  a  bill  to  have 
an  equitaljle  claim  upon  his  estate  declared  unfounded.    ^Ibid. 

55.  The  owners  of  lost  bank  notes  maj",  in  equity,  recover  the 
amount  upon  offering  bond  and  security  to  save  the  bank  harm- 
less from  all  claims  for,  or  on  account  of,  such  notes.  Allen  y.  Skde 
BanJi,  1  Dev.  and  Bat.  Eq.,  3. 

5(>.  The  cutting  of  a  bank  note  in  two  for  transmission  by 
mail  is  not  a  y<jluntary  destruction  of  it;  and  if  in  the  course  of 
transmission,  one  of  the  halves  be  lost,  tlie  owner,  upon  produ- 
cing the  other  half  and  offering  an  indemnity,  may  recover  the 
amount  of  the  whole  note.     J  bid. 

57.  A  l)ill  filed  two  years  alter  the  loss  of  a  bank  note  is  not 
too  late  for  relief  And  a  neglect  to  offer  an  indemnity  before 
filing  a  bill  does  not  destroy  the  plaintiff's  right,  but  it  will  de- 
prive him  of  a  claim  for  damages  and  costs.     Ihid. 

58.  Where  the  plaintiff  in  equity  seeks  to  aflect  the  legal  es- 
tate of  the  defendant  with  a  trust  for  him,  and  the  defendant 
sets  up,  as  a  defence,  a  distinct  title  m  the  same  land,  the  court, 
having  decided  that  the  plaintiff  has  an  equity  as  to  the  first  ti- 
tle, necessarily  must  determine  which  legal  title  is  the  best. 
Henderson  v.  Hoke,  1  Dev.  and  Bat.  Eq.,  119. 

59.  Where  one,  having  an  interest  for  life  in  slaves,  sold  them 
witli  a  view  of  defeating  those  in  remainder,  and  with  the  pro- 
seeds  purchased  others,  the  remainderman  may  jjeihaps  affirm 
the  sale,  and  subject  those  slaves  to  his  claims  for  the  price ;  but 
he  cannot  recover  specifically  the  slaves  so  purchased.  Block 
V.  Bay,  1  Dev.  and  Bat.  Eq.,'443. 

60.  Wherethe  plaintiff's  right  is  purely  equitable,  a  court  of 
equity  will  give  relief,  though  there  may  have  been  a  verdict 
and  judgment  at  law  in  favor  of  the  defendant  for  the  same 
property.     Blue  v.  Patterson,  1  Dev.  and  Bat.  Eq.,  457- 
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61.  The  laws  of  this  state,  giving  jurisdiction  In  cases  of  at- 
tachment and  non-resident  defendants  in  equity,  and  for  di- 
vorces, are  objectionable,  except  when  they  merely  authorize 
the  condemnation  of  property  attached,  or  dispense  with  the  ne- 
cessity of  making  a  non-resident  a  party.  But  this  imperfection 
is  not  a  reason  why  judgments,  obtained  under  similar  laws  in 
other  states,  should  be  enforced  here.  Irhy  v.  Wilson,  1  Dev.  and 
Bat.  Eq.,  568. 

G2.  The  constitution  of  the  United  States,  in  providing  that 
full  faith  and  credit  shall  be  given  to  the  judicial  proceedings  of 
on.e  state  in  the  courts  of  another,  intended  only  to  render  the 
record  of  a  suit  inter  partes  conclusive;  not  to  enable  a  state  to 
assume  jurisdiction  of  persons  without  her  boundaries,  and  dis- 
pense with  the  service  of  process.     Ibid. 

63.  The  question  of  debt  or  no  debt  is  purely  a  legal  one,  and 
cannot  be  tried  by  a  court  of  equity,  unless  there  is  no  remedy 
at  law,  as  in  the  case  of  lost  bonds  and  the  like.  Fleming  v. 
Sltton,  1  Dev.  and  Bat.  Eq.,  621. 

64.  A  court  of  equity  has  no  jurisdiction  to  declare  a  deed 
void  Ifecause  of  the  infancy  of  tJie  grantor,  the  remedy  at  law 
being  plain  and  direct.  JBitrkhead  v.  Colson,  2  Dev.  and  Bat. 
Eq.,  77. 

65.  The  owner  of  a  single  bill  or  bond  for  the  payment  of 
money,  destroyed  by  accident,  may  in  equity  recover  the  princi- 
pal and  interest  dne  on  it,  upon  tendering  bond  and  security  to 
the  defendant  to  indemnify  him  against  any  liability  that  may 
aftervv^ards  arise  concerning  the  said  obligation.  Dumas  v. 
Poioell,  2  Dev.  and  Bat.  Eq.,  122. 

6Q.  Where  a  plaintiff  can  have  as  effectual  and  complete  a 
remedy  in  a  court  of  law  as  that  for  v.'hich  he  invokes  the  aid  of 
a  court  of  equity,  a  remedy,  direct,  certain  and  adequate,  the 
defendant  may  insist  that  this  remedy  shall  be  sought  for  in  the 
ordinary  tribunal.  But  this  objection  to  the  exercise  of  juris- 
diction onght  to  be  taken  in  due  order  and  apt  time ;  for,  other- 
wise, if  it  be  one  which  the  party  may  waive,  it  will  be  deemed 
to  have  been  waived,  by  failure  to  bring  it  forward  to  the  notice 
of  the  court  iri  limine.  Where  the  objection  has  not  only  not 
been  taken  in  the  pleadings,  but  the  defendant  has  expressly 
submitted  to  the  jurisdiction  of  the  court,  by  praying  it  to  decide 
on  the  question  of  his  liability,  the  objection  must  be  regarded 
as  one  not  of  strict  right,  but  addressed  to  the  sound  discretion 
of  the  court.     Burroughs  v.  McNeill,  2  Dev.  and  Bat.  Eq.,  297. 

67.  Upon  an  agreement  for  an  indemnity,  the  plaintiff  has  a 
right,  without  waiting  for  actual  loss,  to  call  on  tlie  defendant, 
in  a  court  of  equity,  to  indemnify  him  against  impending  injury, 
and,  to  that  extent,  enforce  the  specific  execution  of  the  agree- 
ment between  them.     But,  before  an  actual  loss  sustained,  the 
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plaintiff  can  maintain  no  action  at  law  upon  the  agreement. 
Ibid. 

&^.  Where  a  bond  of  indemnity  is  in  the  hands  of  the  defen- 
dant, the  plaintiif  has  a  right  to  go  into  a  court  of  equity  for  an 
exhibition  ot  it,  and  for  such  rehef  there,  as  upon  its  exhibition, 
may  be  deemed  just,,  and  this  without  any  previous  demand  of 
the  instrument.  The  want  of  STich  demand  may  affect  the  costs, 
but  does  not  per  se  oust  the  court  of  the  riglit  to  decree  its  exhi- 
bition.    Ibid. 

09.  The  construction  of  devises  of  legal  interests  in  land  is  a 
legal  question,  and  belongs  to  the  tribunals  of  the  law,  and  not 
to  those  of  equity;  and  the  obscurity  of  the  will  furnishes  no 
sufficient  reason  for  applying  to  equity;  for,  if  the  obscurity  be 
not  so  great  as  to  render  the  disposition  altogether  unintelligi- 
ble, the  devise  will  be  valid  at  law,  so  far  as  it  can  be  understood; 
and  if  it  be  so  vague  and  uncertain  as  not  to  amount  to  a  desig- 
nation of  any  corpu.%  it  necessarily  follows  that  no  court  can 
help  it,  but  that  it  must  be  ineffectual.  Hough  v.  Martin,  2  Dev. 
and  Bat.  Eq.,  379. 

70.  A  court  of  equity  will  not  entertain  a  bill  to  settle  boun- 
daries, except  in  cases  in  which  the  boundaries  were  once  cer- 
tain, and  were  rendered  uncertain  by  the  default  of  the  defendant, 
or  those  under  whom  he  claimed;  and  where  there  was  either 
an  agreement  that  the  land  of  the  several  parties  should  be  dis- 
tinguished, or  some  relation  between  the  parties,  which  made 
it  the  duty  of  one  of  them  to  preserve  the  land-marks,  and  there- 
fore the  boundaries  became  confused  by  the  neglect  or  fraud  of 
the  party  charged  with  t*  t  duty,  as  a  tenant.     2  bid. 

71.  If  a  plaintiff  in  a  suit  at  law  be  taxed  with  more  costs  than 
he  is  legally  bound  to  pay.  his  remedy  is  by  a  motion  in  the 
court  of  law  for  a  re-taxation  of  the  costs;  and  he  cannot,  after 
neglecting  to  avail  himself  of  this  remedj",  have  relief  in  equity. 
Wells  V.  Goodbread,  1  Ired.  Eq.,  9. 

72.  Where  a  party  has  a  plain  remedy  at  law,  and  neglects  to 
avail  himself  of  it,  he  has  no  right  to  ask  relief  in  equity.    Ibid. 

73.  When  one  person  stands  by  and  induces  another  to  lay 
out  money  upon  his  property,  under  the  supposition  that  he  has 
a  right,  he  will  be  bound  by  the  fads  as  he  causes  them  to  be 
understood.     Pomeroij  v.  Lantbeth,  1  Ired.  Eq.,  65. 

74.  If  a  note  be  lost,  the  acceptance  of  a  negotiable  instrument 
expressly  in  payment  of  it  amounts  in  law  to  a  satisfaction,  and 
may  be  so  pleaded,  and  the  debt  being  thus  extinct  at  law,  there 
can  be  no  relief  in  equity  upon  the  lost  note.  Smitherrnan  v. 
Kidd,  1  Ired.  Eq.,  86. 

75.  If  a  bond  be  lost,  whether  the  acceptance  of  a  negotiable 
instrument  under  seal  from  the  principal  obligor,  expressly  in 
payment  of  it,  be  a  satisfaction  at  law  or  not,  the  obligee  cannot 
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recover  in  equity  on  the  lost  bond,  against  the  principal  O'bligDr- 
or  his  surety,  contrary  to  his  agreement.     Ibid. 

7(3.  If  a  vendor  receive  in  payment  for  the  sale  of  land,  the 
bond  of  a  third  person  made  payable  to  himself,  which  is  after- 
wards altered  by  his  assent  so  as  to  destroy  it  at  law,  he  cannot  have 
relief  in  equity  against  the  obligor,  although  he  was  ignorant  of 
the  legal  effect  of  altering  the  bond.  Nor  can  he,  or  his  assignee 
who  purchased  the  bond  with  full  knowledge  of  the  legal  ob- 
jections to  it,  have  any  relief  in  equity  against  the  vendee,  who 
gave  it  in  payment,  though  the  latter  made  the  alteration  in  the 
bond,  and  represented  it  to  be  good.  Ryan  v.  Parker,  1  Ired. 
Eq.,  89. 

77.  Where  it  appeared  from  the  records  of  the  county  court 
that  A  B  was  appointed  guardian  to  C  D,  and  gave  bond  with 
E  F  and  G  H  as  his  Bwxeiiea,  it  ivas  held  ihsit  the  principal  and 
sureties  intended  to  execute  a  guardian  bond  in  such  form  and 
Hul^stance  as  would  have  been  good  at  law  (notwithstanding 
the  defendants  in  their  answers  deny  such  intention,)  and  that 
the  bond  drawn  by  the  clerk  (which  was  afterwards  declared 
to  be  a  nullity  at  law)  was  drawn  wrong,  through  the  mistake 
or  ignorance  of  the  clerk.  Armistead  v.  Bozman,  1  Ired.  Eq., 
117. 

78.  It  was  field  further  that  this  was  a  mistake  of  fact  and  not 
of  kiAv,  and  that,  as  in  this  case  the  paper  writing  purporting 
t®  be  a  bond  had  been  declared  at  law  a  nullity,  in  consequence 
01  its  being  made  payable  to  the  justices  of  the  county,  when 
one  of  the  obligors  was  himself  one0f  the  justices,  the  ward, 
for  whose  benefit  the  bond  was  intended  to  be  taken,  had  a 
right  to  call,  in  a  court  of  equity,  upon  those  who  signed  as 
sureties,  as  well  as  upon  the  principal,  and  make  them  answera- 
ble for  whatever  might  appear  to  be  due  the  ward  on  a  settle- 
ment of  the  'fguardian  accounts,  to  the  same  extent  to  which 
they  would  have  been  liable  at  law,  if  the  boud  had  been  good 
and  available  at  law.     Ibid. 

79.  Where  a  plaintiff  obtains  a  judgment  at  law,  which  be- 
comes dormant,  it  is  not  necessary  to  revive  it  in  order  to  ena- 
ble him  to  apply  to  a  court  of  equity  for  its  aid,  in  procuring 
satisfaction  of  the  judgment.     Broion  v.  Loncj,  1  Ired.  Eq.,  190. 

80.  It  is  generally  necessary  to  issue  an  execution  at  law,  be- 
fore coming  into  this  court  for  its  aid,  1st,  because,  where  the 
object  is  to  clear  the  title  of  property,  alleged  to  be  subject  to 
execution,  from  incumbrances,  &c.,  the  execution  must  be  issued, 
that  it  may  create  a  lien  on  that  specific  property — 2ndly,  that 
it  may  appear,  from  the  return  of  nulla  bona,  that  the  defendant 
lias  no  property  which  can  be  reached  by  an  execution  at  law. 
But  no  further  execution  is  necessary  where  the  defendant  has 
been  once  taken  on  a  ca.  sa.,  and  discharged  under  the  insolvent 
llebtor's  law;  and  where  he  admits,  in  his  answer  to  the  biil^ 


JUPJSDICTIOX— III.  301 

that  he  has  nothing-  tangible  by  an  execution,  "but  only  clioses  in 
action  held  in  trust  for  him.     Ibid. 

81.  A  creditor,  who  has  a  legal  claim,  must  establish  it  at  law, 
and  pursue  the  legal  remedies,  before  he  can  ask  the  aid  of  this 
court     Ibid. 

82.  If  the  consideration  of  a  bond  be  against  law,  the  obligor 
may  make  that  defence  at  law,  and  can  have  no  claim  on  that 
account  for  the  interposition  of  a  court  of  equity.  Moore  v.  An- 
derson, 1  Ired.    Eq.,  411. 

83.  An  executor  or  administrator  has  no  right  to  apply  to  a 
court  of  equity  for  its  advice,  when  he  claims  the  legal  title  and 
another  also  claims  the  legal  title.  The  decision  belongs,  in 
such  case,  to  a  court  of  law.  Ferrand  v.  Hoivard,  3  Ired,  Eq., 
381. 

84.  When  a  fact  has  been  found  by  the  verdict  of  a  jury  in  a 
suit  at  law,  the  losing  party  cannot,  without  some  explanation, 
have  the  matter  re-tried  in  a  court  of  equity.  Raddijf  v.  Al~ 
•press,  3  Ired.  Eq.,  556. 

85.  Where  an  action  is  brought  at  law  for  the  recovery  of  ne- 
groes, conveyed  by  a  deed  in  trust,  which,  it  is  alleged,  was 
fraudulent  in  its  inception,  the  defendant  at  law  may  avail  him- 
self of  that  objection  in  the  suit  at  law,  and  cannot  transfer  the 
jurisdiction  to  a  court  of  equity.  He  can  only  apply  to  the 
court  of  equity  for  a  discovery  of  the  facts,  to  be  used  in  the 
suit  at  law.     Justice  v.  Scott,  4  Ired.  Eq.,  108. 

86.  But  where  a  trustee,  in  a  deed  made  nine  years  before,  in- 
stitutes an  action  at  law  against  a  purchaser  under  execution 
against  the  maker  of  the  deed,  and  the  purchaser  alleges  that 
all  the  debts  were  paid  and  the  whole  trust  resulted  to  the  debt- 
or; while  the  debtor,  who  united  in  himself  the  character  of 
creditor,  by  administering  upon  the  estate  of  one  of  the  cred- 
itors secured  in  the  deed,  says  that  a  certain  debt  is  not  paid, 
and  the  trustee  says  he  does  not  know  whether  it  is  or  is  not 
paid,  a  court  of  equity  will  entertain  a  bill  by  the  purchaser  as 
the  most  convenient  and  comprehensive  mode  of  determining 
the  rights  of  all  parties.     Ibid. 

87.  Where  a  verdict  has  been  recovered  at  law,  the  defendant 
in  that  action  cannot  have  relief  in  equity,  upon  the  ground  that 
be  can  now  produce  cumulative  proof  as  to  the  facts  on  which 
his  defence  rested  at  law.     Pemherton  v.  Kirk,  4  Ired.  Eq.,  178. 

88.  Where  a  person  receives  a  foreign  bill  of  exchange  in 
payment  of  certain  negroes  sold,  and  on  presentation  of  the  bill 
the  drawee  refuses  to  pay,  and  there  is  no  protest  for  non-ac- 
ceptance nor  notice  to  the  drawer,  nor  proof  that  the  drawee 
had  no  funds  of  the  drawer  in  his  possession  at  the  time,  the 
payee  of  the  bill  has,  by  his  negligence,  made  the  bill  his  own, 
and  can  have  no  claim  in  equity  against  the  purchaser  of  the 
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negroes,  either  for  the  negroes  themselves,  or  for  the  price  for 
which  they  sokL     Love  v.  liaper,  4  Irecl.  Eq.,  475. 

89.  Where  an  appeal  has  been  taken  from  a  county  court  to  a 
superior  court  of  law,  a  court  of  equity  has  no  right  to  decide 
whether  the  appeal  was  properly  allowed  or  not.  That  is  a  ques- 
tion of  law  which  can  only  be  decided  by  a  court  of  law.  Smith 
V.  Harldns,  4  Ired.  Eq.,  486. 

90.  A  bill,  which  is  brought  simply  to  recover  from  the  de- 
fendants a  sum  of  money  paid  for  them  on  their  account,  can- 
not be  sustained;  this  being  a  chiim  on  which  a  court  of  com- 
mon law  is  competent  to  give  relief  Howard  v.  Jones,  5  Ired. 
Eq.,  75. 

91.  The  jurisdiction  of  a  court  of  equity  to  give  relief  in  the 
case  of  lost  bonds  is  now  too  well  established  to  be  called  in 
question.     Ccaier  v.  Jones,  5  Ired.  Eq.,  196. 

92.  Where,  under  an  authority  conferred  by  an  act  of  assem- 
bly, commissioners  are  appointed  by  a  county  court  to  lay  off  a 
county  seat,  &c.,  a  court  of  equity  has  no  power,  on  the  com- 
plaint of  relators  through  the  solicitor  for  the  State,  not  alleging 
that  any  private  irremediable  injury  is  to  be  done  to  them,  to 
interfere  with  the  proceedings  of  sucli  commissioners.  If  they 
be  guilty  of  any  omission  or  breach  of  duty  towards  the  public,  the 
courts  of  common  law,  through  the  high  ofBcers  of  the  State,  will 
afibrd  relief  by  a  writ  of  mandamus  or  quo  ivarranto.  Solicitor 
V.  Mills,  5  Ired.  Eq.,  244. 

93.  A  filed  a  bill  alleging  that  B  was  indebted  to  him  in  a  cer- 
tain sum,  for  which  he  had  obtained  a  judgment  by  attachment, 
that  B  had  removed  to  another  state  and  had  no  property  in  this 
state  on  which  an  execution  could  be  levied,  but  that  he  was 
entitled  to  a  distributive  share  of  an  estate  in  the  hands  of  C,  an 
administrator,  and  prayed  that  C  might  be  decreed  to  apply  such 
distributive  share  to  the  payment  of  A's  debt.  There  was  no 
personal  service  of  process  on  B,  but  he  was  brought  in  by  pub- 
lication. It  icas  held  that,  as  a  decree  would  not  be  binding  on 
B  in  another  state,  and  as,  therefore,  C  would  not  be  protected 
by  it  against  any  suit  that  might  be  brought  against  him  by  B, 
in  another  state,  to  recover  the  distributive  share,  the  court 
would  dismiss  the  bill.     Yarhrough  v.  Arringfon,  5  Ired.  Eq.,  291. 

94.  In  the  case  of  lost  bonds  the  jurisdiction  of  courts  of  equi- 
ty affords  relief  more  complete,  adequate  and  perfect  than  can  be 
done  by  courts  of  law,  the  former  requiring  indemnity  to  be  giv- 
en to  the  alleged  obligor  against  the  bond.  Beans  v.  Dortch,  5 
Ired.  Eq.,  331. 

95.  In  a  suit  in  equity  to  recover  a  lost  bond,  the  court  re- 
qnires  the  same  degree  of  evidence  as  a  (fourt  of  law  does,  and 
therefore,  the  plaintiff  must  produce  satisfactory  proof  not  only 
of  the  contents  of  the  bond,  but  also  that  it  liad  been  signed, 
sealed  and  delivered  by  the  party  sought  to  be  charged.     Ihid.. 
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96.  Although  a  court  of  equity  wall  not  adjudicate  upon  a  le- 
gal title,  yet  it  will  take  notice  of  what  is  necessary  to  constitute 
a  valid  legal  title,  when  its  aid  is  asked  for  upon  the  ground  of 
the  legal  title,  and  will  require  that  the  party  shall  come  for- 
ward with  fairness  and  show  a  legal  title,  which  is  prima  facie 
a  good  one.     Griffin  v.  Carfer,  5  Ired.  Eq.,  413. 

97.  A  bill  in  equity  for  the  re-conveyance  of  a  tract  of  land,  for 
which  the  plaintiif  alleged  that  the  defendant  had  by  fraud  ob- 
tained from  him  a  deed  of  trust,  may  be  brought  either  in  the 
county  in  which  the  land  lies,  or  in  that  in  which  either  of  the 
parties  resides.     Troutrnan  v.  Troutman,  6  Ired.  Eq.,  232. 

98.  Where  a  deed  has  been  executed  and  delivered,  and  the 
donor,  withotit  the  consent  of  the  donee,  obtains  possession  of  it 
before  it  is  registered,  and  suppresses  it,  the  donee  is  entitled  to 
call  upon  the  donor  for  the  legal  estate.  Tyson  v.  Harrington, 
6  Ired.  Eq.,  320. 

99.  AVhere  a  pi a,intiff  alleges  an  important  equity,  he  js  at  lib-^ 
erty  to  add  a  small  item,  not  by  itself  within  the  jurisdiction  of 
the  court,  when  it  is  connected  with  and  tends  to  elucidate  the 
main  object.     Hart  v.  Roper,  6  Ired.  Eq.,  349. 

100.  Although  a  court  of  equity  assumes  jurisdiction  upon  lost 
bonds,  upon  the  grounds  of  the  oath  of  the  party  and  the  indem- 
nity decreed,  yet  where  the  bond  has  been  destroyed  or  sup- 
pressed by  the  obligee,  no  relief  v\dll  be  given.  Davis  v.  Davis, 
6  Ired.  Eq.,  418. 

101;  In  a  suit  in  equity  to  recover  the  amount  of  a  lost  note, 
an  affidavit  of  the  loss  annexed  to  the  bill  is  sufficient  to  give 
jurisdiction  to  the  court,  and  at  the  hearing  to  let  in  proof  of  the 
contents  ot  the  note,  unless  there  be  some  opposing  testimony. 
Fisher  V.  CarroU,  G  Ired.  Eq.,  485. 

102.  The  case  would  be  different  if  the  execution  or  contents 
of  the  note  were  denied;  and  that  was,  on  the  oath  of  the  defen- 
dant, suggested  as  the  plainiifi"s  motive  for  falsely  alleging  its 
loss.  In  such  a  case,  although  equity  would  not  consider  the 
mere  affidavit  as  sufficient  to  account  for  not  producing  the  orig- 
inal note,  the  strictest  and  clearest  proof  would  be  required  of 
the  execution  and  contents.     Ihid. 

103.  A  man  who  is  sued  in  an  action  of  debt,  and  does  not 
prove  on  the  trial  at  law  payments  which  he  alleges  he  has  made, 
can  have  no  relief,  miless  he  can  show  son.ie  fraud  or  circumven- 
tion practiced  to  prevent  his  making  the  proof.  Dearer  v.  Er- 
loin,  7  Ired.  Eq.,  250. 

104.  Where  a  plaintifi*  alleged  that  he  had  placed  a  note  for 
collection  in  the  hands  of  a  constable,  who  had  transferred  it  to 
a  third  person  upon  his  ])romise  to  pay  it,  it  was  held  that  he 
could  not  sup])ort  a  bill  in  equity,  either  against  the  original 
debtor  or  the  third  person.    Mclntijre  v.  Reeves,  8  Ired.  Eq.,  150. 

105.  The  jurisdiction  of  a  court  of  equity,  in  the  construction 
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of  wills,  is  limited  to  such  matters  as  are  necessary  for  its  pres- 
ent action,  and  in  which  it  may  enter  a  decree,  or  a  direction  in 
the  nature  of  a  decree.  To  give  jurisdiction  there  must  bo  some 
existing  rights  to  be  acted  upon ;  and  the  court  will  not  advise 
as  to  the  future  or  contingent  rights  of  legatees,  nor  as  to  the 
past  or  future  conduct  of  executors.  Tayloe  v.  i?onc?,  Busb.  Eq., 
5.     S.  P.,  Marroiv  v.  Marrow,  Busb.  Eq.,  148. 

106.  In  a  bill  to  enforce  the  collection  of  a  bond  alleged  to 
have  been  lost  or  destroyed,  it  must  be  averred  and  proved  that 
the  bond  was  given  upon  a  sufficient  consideration.  Woodall  v. 
Prevatl  Busb.  Eq.,  199. 

107.  Where  slaves  wqyq  bequeathed  to  A,  but  if  he  should  die 
without  leaving  a  child,  then  over  to  his  sisters,  and  he  sold  the 
absolute  interest  ni  the  slaves  to  D,  who  carried  them  out  of  the 
State,  and  sold  them  in  the  life  time  of  A,  it  was  held  that,  in  a 
suit  against  him  by  the  sisters,  they  were  entitled  to  their  reme- 
dy in  equity,  because  D  having  the  legal  title  when  he  removed 
the  slaves  from  the  State,  and  the  contingent  right  of  the  plain- 
tiff not  having  become  absolute  until  after  that  event,  they  could 
only  follow  the  fund  in  the  hands  of  the  defendant.  Sanderford 
v.  Afoore,  1  Jones  Eq.,  206. 

108.  The  amount  of  damages  caused  by  a  bidder  for  property 
at  public  auction  not  having  complied  with  the  terms  of  sale,  in 
consequence  of  which  it  had  to  be  resold,  is  too  uncertain  a  ques- 
tion to  be  disposed  of  in  a  court  of  equity,  and  should  be  left  to 
the  court  ot  law  as  the  appropriate  tribunal.  Anderson  v.  Ar- 
rington,  1  Jones  Eq.,  215. 

109.  Where  a  person,  without  notice  of  a  prior  equity  and  for 
a  valuable  consideration,  obtains  the  transfer,  but  without  en- 
dorsement, of  a  note  as  a  security  for  debts  due  him,  he  may  pro- 
tect himself  even  after  such  notice,  by  taking  an  endorsement  of 
the  note,  thus  acquiring  the  legal  title  in  aid  of  his  equity,  and  the 
two  rights  thus  united  will  prevail  in  a  court  of  equity  over  the 
prior  equity  of  the  other  party.  Beggarly  v.  GaitJier,  2  Jones 
Eq.,  80. 

110.  Where  the  equities  of  two  contesting  parties  are  equal  in 
point  of  merit,  and  the  person  having  the  junior  equity  can  af- 
terwards acquire  the  legal  title,  the  court  of  equity]  will  not  in- 
terfere in  favor  of  the  prior  equity.  Carroll  v.  Johnston,  2  Jones 
Eq.,  120. 

111.  When  the  written  memorandum  of  an  agreement,  made 
at  the  time  a  note  absolute  in  its  terms  was  given,  and  the  atten- 
dant circumstances  show  that  such  note  was  not  to  be  absolute 
in  reality,  but  was  only  to  be  collected  on  a  contingency,  a  court 
of  equity  will  relieve  against  it.  Clayton  v.  Lyle,  2  Jones  Eq., 
188. 

112.  Where  it  appears  that  the  plaintiff  had  a  complete  legal 
-defence,  which  he  did  not  set  up  on  the  trial  at  law,  a  court  o£ 
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•equity  will  not  interfere  to  give  relief.     Champion  v.  MiUer,  2 
Jones  Eq.,  194. 

113.  A  court  ot  equity  has  jurisdiction  to  relieve  against  a 
fraud,  though  the  subject  matter  in  controversy  is  not  worth 
more  than  twenty  dollars.     Barneit  v.  Woods,  2  Jones  Eq.,  198. 

114.  Where  the  case  presented  in  a  bill  is  one  that  merely  in- 
volves a  question  of  legal  title,  although  it  sets  forth  circum- 
stances of  hardship,  a  court  of  equity  cannot  interfere.  Cureton 
V.  Moore,  2  Jones  Eq.,  20,4. 

115.  Where  equities  are  equal,  the  party  who  has  the  legal  ti- 
tle will  prevail ;  but  if  the  party  having  the  right  at  law  ac- 
quires another  interest  inconsistent  with  his  equity,  so  that  he 
cannot  honestly  claim  both,  then  his  equity  becomes  impaired, 
and  the  rule,  qui  'prior  est  in  tempore  potior  est  in  jure,  prevails. 
Sllis  V.  Durham,  2  Jones  Eq.,  465. 

116.  The  court  of  equity  will  interfei'e  to  prevent  a  party  from 
dismissing  his  suit  in  a  court  of  law,  when  it  is  necessary  to  do 
so  in  order  to  protect  an  equity.  But  it  will  not  interfere  to 
prevent  a  party  from  dismissing  his  suit  in  equity,  although  it 
may  have  been  instituted  to  establish  a  secondary  equity;  for 
the  claimant  of  the  secondary  equity  can  file  a  bill  against  both 
the  parties  to  the  former  suit,  and  thus  recover  his  interest. 
FalhierY.  Streater,  3  Jones  Eq.,  33. 

117.  The  court  of  equity  Avill  not  drive  a  party  to  seek  re- 
dress in  the  courts  of  another  state,  when  a  less  circuitous  and 
better  remedy  can  be  given  here  and  at  a  less  cost.  Bichardson  v, 
Williams,  3  Jones  Eq.,  116. 

118.  W^hen  a  court  of  equity  has  acquired  jurisdiction,  as  in 
the  case  of  a  lost  bond,  it  cannot  be  defeated  by  the  obligor  or 
his  representative  producing  the  bonds,  after  he  had  concealed 
it,  alleging  it  to  be  lost.     Hamlin  v.    Hamlin,  3  Jones  Eq.,  191. 

119.  Where  a  bond  was  made  payable  to  two  persons  by  sev- 
eral obligors,  and  one  of  the  obligees  became  the  administrator 
of  one  of  the  obligors,  who  was  a  surety,  it  tvas  held  that  a 
court  of  equity  had  no  jurisdiction  of  a  suit  against  the  princi- 
pal obligor,  because  the  obligees  had  a  full  remedy  at  law  against 
liim,  though  the  remedy  at  law  against  the  deceased  surety  was 
suspended.     3IcDou-ell  v.  Butler,  ?>  Jones  Eq.,  311. 

120.  Where  the  seller  of  a  patent  riglit  for  an  improved  mode 
of  making  soap,  by  artfully  keeping  back  the  patent  itself,  and 
by  the  exhibition  of  printed  forms  and  receipts  falsely  stating 
its  purport,  and  by  other  acts  and  contrivances,  induced  one  to 
purchase  a  much  less  extensive  and  valuable  improvement  than 
that  bargained  for;  it  teas  held  that  the  case  came  within  the 
ordinary  jurisdiction  of  the  equity  courts  of  the  State,  to  give 
relief  on  the  ground  of  fraud.  Lindsay  v.  RoroMck,  4  Jones 
Eq.,  124. 

121.  Where  it  becomes  necessary  for  the  equity  courts  of  the 
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State,  in  the  exercise  of  their  ordinary  jurisdiction,  to  pass  col- 
laterally on  tiie  validity  of  a  patent  right,  they  have  power  ta 
do  so.     Ibid. 

122.  A  party  cannot,  while  pressing  his  rights  in  a  court  of 
law,  and  resisting  his  adversary's  legal  rights  before  that  tribu- 
nal, carry  the  matter  into  a  court  of  equity  upon  the  ground 
that  the  matters  are  too  complicated  for  a  court  of  law,  and  thus 
have  the  matters  before  both  tribunals  at  once.  Williams  v., 
Sadler,  4  Jones  Eq.,  378. 

123.  An  allegation  that  a  corporation  w^asnot  properly  organ- 
ized, and,  therefore,  had  no  authprity  to  collect  a  subscription 
made  to  its  capital  stock,  raises  a  question  that  can  be  tried  at 
law,  and  of  which  a  court  of  equity  will  not  take  jurisdiction. 
Thompson  v.  Gtiion,  5  Jones  Eq.,  113. 

124.  An  allegation  that  a  subscription  to  the  stock  of  an  in- 
corporated railroad  comj^any  was  to  he  paid  in"  work  and  mate- 
rials, a  Is  J,  that  it  was  made  upon  a  condition  that  the  road  was 
to  be  located  upon  a  particular  site,  are  matters  cognizable  at 
law  and  not  in  equity.     Ibid. 

125.  Where  the  charter  of  a  railroad  company  was  altered  af- 
ter a  subscription  was  made  to  its  stock,  so  as  to  substitute  one 
terminus  for  another,  and  this  was  done  without  the  consent  of 
the  subscriber;  it  was  lield  that,  having  no  power  to  go  into  a 
court  of  equity  to  enforce  the  original  charter  against  the  au- 
thority of  the  legislature,  he  was  exonerated  from  his  subscrip- 
tion, and  that  he  might  make  the  defence  at  law,  in  a  suit  for 
the  subscription,  and,  consequently,  a  court  of  equity  would  not 
exercise  jurisdiction.     Ihid. 

126.  Where  an  equity  was  established  against  the  defendant 
for  one  of  two  lost  notes,  but  of  which  of  them  was  not  made  to 
appear  from  the  evidence,  it  loas  held  that,  the  onus  being  on  the 
plaintiff,  he  should  take  a  decree  on  the  smaller  note.  Towns-- 
end  V.  il/o.9.s',  5  Jones  Eq.,  145. 

127.  Where  a  bond  payable  to  a  testator  was,  by  an  order  of 
the  court  of  equity,  taken  out  of  the  hands  of  the  executor,  and 
committed  to  a  receiver  for  collection,  it  ivas  held  to  be  no  ground 
for  the  receiver  to  sue  in  a  court  of  equity  on  the  bond,  that  the 
defendants  were  setting  up  acceptances  made  by  them  of  bills 
drawn  on  them  by  the  executor,  and  received  by  him  as  pay- 
ment of  the  bond;  for  the  question  is  one  which  could  be  fully 
tried  in  a  court  of  law.      Curtis  v.  3Iellhenny,  5  Jones  Eq.,  290. 

128.  A  court  of  equity  will  not  entertain  a  suit  to  recover 
back  damages,  passed  against  a  plaintiff  in  behalf  of  a  defend- 
ant at  law  in  the  action  of  replevin,  upon  the  ground  that  the 
plaintiff  has  the  title,  and  has  brought  another  action  of  re- 
plevin, but  cannot  recover  those  damages  in  that  or  any 
other  action  at  law.  Eborn  v.  Waldo,  6  Jones  Eq.,  111.  (See 
Rev.  Code,  ch.  98,  sec.  4.) 
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129.  Courts  of  equity  will  not  anticipate  and  decide  ques- 
tions, which  cannot  be  attended  with  any  present  practical  re- 
sults.    Scales  V.  Scales,  6  Jones  Eq.,  IGo. 

130.  The  court  of  equity  will  not  undertake,  in  a  bill  by  an 
executor,  to  determine  the  conflicting  claims  of  two  devisees  of 
land;  as  he  has  nothing  to  do  with  the  question.  Nor  will  it 
answer  a  merely  hopothetical  question  at  the  instance  of  such 
executor.     Adams  v  Jones,  6  Jones  Eq.,  221. 

131.  Where  a  plaintiff  has  a  remedy  at  law  on  a  covenant  of 
quiet  enjoyment,  and  brings  a  bill  in  equity  against  the  cove- 
nantor on  account  of  his  non-residence  in  the  State,  it  is  neces- 
sary for  him  to  aver  also  that  the  defendant  has  no  property  or 
effects  in  this  state  out  of  which  satisfaction  could  be  had,  upon 
his  recovery  at  law.     Falls  v.  Dickey,  6  Jones  Eq,  357. 

132.  Where  such  a  suit  is  brought,  and  it  appears  that  the 
plaintiff",  in  obtaimng  the  deed  and  covenant,  managed  to  get  an 
unfair  advantage  of  the  defendant,  the  court  of  fquity  will  not 
give  him  relief,  but  will  leave  him  to  his  remed}^  at  law.     Ibid. 

133.  The  State  courts  have  no  jurisdiction  to  review  the  pro- 
ceedings of  the  Confederate  courts.  McLane  v.  Manning,  1 
Winst.  Eq.,  60. 

See  (Legacy — Construction,  whether  vested,  contingent  or 
executory,  27.)     (Release,  2.) 

IV.   OF  THE  COUNTY  COURT  IX  EQUITABLE  MATTERS. 

1.  The  jurisdiction  of  county  courts  as  courts  of  equity  being 
confined  to  suits  for  distribution,  they  have  no  power  to  make 
any  order  in  such  suits  which  is  not  necessary  to  a  correct  de- 
cision. Therefore,  in  a  petition  for  distribution,  where  the  ad- 
ministrator and  intestate  had  been  co-partners,  and  upon  a  re- 
ference of  the  partnership  and  administration  accounts  a  balance 
was  reported  against  the  estate,  it  tvas  held  that  that  only  formed  a 
defence  against  the  suit,  and  that  no  decree  could  be  rendered 
against  the  next  of  kin  for  such  balance.  Kcnnon  v.  Branson,  1 
Dev.  Eq.,  G4. 

2.  For  the  recovery  of  legacies,  filial  portions  and  distributive 
shai'ps,  the  county  courts  are  courts  of  equity,  and  have  all  the 
powers  of  such  courts.  Upon  proper  case^  they  may  rehear  or 
review  their  own  decrees.  But  where  a  decree  was  made  which 
disposed  of  the  cause,  it  teas  held  that,  as  there  was  no  error  ap- 
parent on  the  face  of  the  decree,  and  no  new  matter  discovered 
since,  the  ground  of  the  present  complaint  being  known  to  the 
petitioner  before  the  decree,  the  county  court  (like  a  court  of 
equity)  had  no  right  at  a  subsequent  term  to  review  it.  Simms, 
V.  Thomjjson,  1  Dev.  Eq.,  197. 
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V.       OF    THE    SUPREME    COURT. 

1.  The  only  modes  pointed  out  by  law,  tor  transmitting  cases 
to  the  supreme  court,  are  by  appeal,  or  by  order  of  the  presiding 
judge,  because  he  doubts  on  certain  points.  When,  therefore, 
the  parties  hy  consent  make  points  in  a  case  without  the  authority 
of  the  court,  and  transmit  them  for  decision,  the  case  is  no't 
properly  constituted  in  the  court  and  must  be  sent  back.  Haslen 
V.  Kean,  2  Murph.,  382.  (Equity  cases  are  now  taken  to  the 
supreme  court  either  by  appeal  or  removal.  See  Kev.  Code,  ch. 
33,  sec.  6.) 

2.  in  the  court  below  was  an  order  of  publication  as  to  J.  C. 
an  abseut  defendant,  and  atterwards  an  order  setting  the  cause 
down  for  hearing  andremoving  it  to  the  supreme  court.  It  did  not 
appear  from  any  thing  in  the  transcript,  that  the  publication  had 
been  made,  or  a  pro  confesso  taken.  Held  that  setting  the  cause  for 
hearing  was  irregular.  The  supreme  court  can  take  cognizance 
of  a  cause  removed,  only  after  it  is  set  for  hearing  below.  An 
irregular  order  setting  the  cause  down  for  hearing  is  equivalent 
to  no  order.  Therefore  the  cause  was  remanded.  Bracken  v. 
Colqulioun,  4  Hawks,  410. 

3.  Where  a  cause  was  removed  to  the  supreme  court  before  it 
was  set  for  hearing,  it  was  remanded  to  the  court  below,  and  the 
party  removing  it  ordered  to  pay  the  costs  of  the  supreme  court. 
Taylor  v.  Dickins,  1  Dev.  Eq.,  71. 

4.  The  supreme  court  has  only  appellate  jurisdiction  of  a  suit 
for  divorce,  when  brought  in  the  court  of  equity,  as  well  as  when 
brought  in  the  superior  court  of  law,  under  the  Revised  Statutes 
"concerning  Divorce  and  Alimony,"  1  Rev.  Stat.  ch.  39.  Hollo- 
man  V.  Holloinan,  2  Dev.  and  Bat.  Eq.,  270.  (See  Rev.  Code,  ch. 
39,  sees.  1-16.) 


LANDLORD  AND  TENANT. 

1.  Tenant,  covenanting  to  build  and  leave  in  repair,  does 
build,  and  the  houses  are  destroyed  by  fire,  this  does  not  dis- 
charge; he  must  rebuild  or  pay  the  value  of  the  buildings.  And 
the  bill  may  be  filed  either  against  the  lessee  or  his  assigneee, 
if  the  lessor  has  not  consented  to  the  assignment.  Pasteur  v. 
Jo7ies,  Conf  Rep.,  194,  (306.) 

2.  If  a  mere  tenant  at  will,  or  tenant  fi-om  year  to  year,  who 
is  under  no  mistake  with  ^regard  to  Ms  title,  make  improvements 


LANDLOED  AND  TENANT.  309 

and  lay  out  his  money  upon  the  estate,  without  the  request  of 
his  landlord,  neither  he  nor  his  creditor  has  any  equity  against 
the  landlord  for  such  improvements.  Pomeroy  v.  Lambeth^  1 
Ired.  Eq.,  Qb. 

3.  In  every  lease  of  land,  the  lessor  is  so  far  bound,  by  impli- 
cation, for  the  title  and  enjoyment  by  the  lessee,  that  his  right 
to  the  rent  is  dependent  thereon ;  and  if  the  tenant  be  evicted 
from  the  demised  premises,  the  rent  is  thereby  suspended.  Pos- 
ton  V.  Jones,  2  Ired.  Eq.,  350. 

4.  So,  if  the  lessor  be  evicted  of  a  part  of  the  land  demised,  by 
a  stranger  on  title  paramount,  it  operates  as  a  suspension  of  the 
rent  pro  tanto,  and  the  rent  is  apportioned  and  payable  only  in 
respect  of  the  residue.     Ibid. 

5.  The  rule  is  the  same,  where  the  lessor  himself  is  evicted 
before  the  term  is  to  begin,  and  the  lessee  is  kept  out  by  supe- 
lior  title,  so  that  he  cannot  enter  under  the  agreement  for  a 
lease.     Ibid. 

6.  This  defence  may  be  made  at  law,  when  the  action  is  brought 
for  rent  reserved  by  the  lease ;  but  when  the  lessee  cannot  make 
his  defence  at  laM-,  as  where  he  has  given  a  bond  or  independent 
covenant  lor  the  amount  of  the  rent,  a  court  of  equity  will  re- 
lieve him.     Ibid. 

7.  A  condition  in  a  lease  for  years  or  for  life,  that  the  lease  is 
to  be  void  if  the  lessee  assigns  it,  is  valid.  But  a  lessee  under 
such  a  condition  may  associate  others  with  himself  in  the  en- 
joyment of  the  term,  or  may  make  a  sub-lease.  Hargrave  v. 
King,  5  Ired.  Eq.,  430. 

8.  Rent  due  for  the  occupation  of  an  equitable  estate  in  land, 
in  the  life  time  of  the  cestui  que  trust,  goes  to  his  personal  repre- 
sentative, while  that  which  accrues  on  such  occupation  after  hit- 
death  goes  to  his  heirs.     Fleming  v.  CJnmn,  4  Jones  Eq.,  422.    • 
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LEGACY. 


I.  Of  the  effect  of  a  codicil  upon 

the  will. 
II.  Construction,  as  to  what  passes 
and  who  takes. 

III.  Whether   vested,   contingent    or 

executory. 

IV.  Whether  specific  or  general,  and 

of  the  abatement  of  legacies. 
V.   Bequest  for  charitable  uses. 
Vr.  Bequest  for  enianci])ation. 
VII.  Bequest  for  the  separate  use  of 

a  feme  covei-t. 
VIII.  Bequest  for  the  payment  of  debts. 
IX.  When  a  charge  upon  tlie  real  es- 
tate. 


X.  Of  debts,   and  legacies   charged 

upon  legacies. 
Xr.  Ademption  of  legacies. 
XII.  Satisfaction  of  legacies. 
XIII    Legacy  to  an  executor. 
XIV.  Bequest  of  the  residue. 
XV    Lapsed  and  void  legacies. 
XVI.  Of  tlie  assignment  of  a  legacy. 
XVII.  Of    the  assent  of  the  executor 

and  its  effect. 
XVIII.  Liability  of  a  legatee  to  refund 
for  a  creditor  or  for  an  afcerborn 
child. 


I.       OF    THE    EFFECT    OF    A    CODICIL    UPON    THE    WILL. 

1.  AVhere  the  meaning  sought  to  be  attributed  to  a  codicil 
Would  bf,  to  take  away  the  greatest  part  of  a  legacy  given,  in  a 
will  made  the  day  before,  to  a  grandson,  and  cause  an  intes- 
tacy as  to  that  much  of  the  estate,  to  a  part  of  which  the  lega- 
tee would  be  again  entitled  under  the  statute  of  distributions, 
and  thei'e  being  no  material  cliange  in  the  condition  of  the  tes- 
tat(n''s  affairs  between  the  making  of  the  will  and  the  codicil, 
and  the  language  of  the  will  being  withal  ambiguous;  it  was 
held,  that  it  was  not  the  intention  in  the  codicil  to  revoke  the 
legacy  given  by  the  will.     Dalton  v.  Houston^  5  Jones,  Eq.,  401. 

2.  AVhere  a  testator  directed  a  pecuniary  legacy  of  $1500  to 
be  paid  to  his  Avite  by  his  executors  "  out  of  my  estate,"  and  by 
a  codicil  reduced  the  amount  to  $750  "  to  be  paid  by  my  execu- 
tors;" it  uris  Jidd  that  the  terras  of  the  codicil  did  not  annul 
the  force  of  the  words*  "  out  of  my  estate  "  contained  in  the  will. 
JBiddle  v.  Carrmvay^  6  Jones  Eq.,  95. 

II.       CONSTRUCTION WHAT    INTEREST    PASSES,    AND    WHO    TAKES. 


1,  Testator  provided  by  special  legacies  for  his  children,  and 
gave  the  use  of  certain  negroes  to  his  wife  for  life.  She  sold 
one  ot  these  negroes  for  the  support  of  her  family.  Held  that  a 
court  of  equity  will  validate  a  sale  under  such  circumstances. 
A  devise  to  her  use  means  to  the  use  of  herself  and  her  chil- 
dren, or  in  other  words  for  the  support  of  herself  and  family. 
Jones  V.  Jonef,  2  Hay.,  128,  (292.)     {Qucere  by  Haywood.) 

2.  A  bequeathed  two  negro  slaves  by  name  to  his  widow  du- 
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ring  life ;  and  in  a  subsequent  clause  of  his  will,  he  bequeathed 
the^negroes  therein  named,  Pat,  King,  &c.,  (naming  them,  but 
omitting  the  names  of  the  two  given  to  the  widow  for  life)  to 
five  of  his  children,  adding  that  "  the  above  that  are  not  given 
away  shall  be  equally  divided  among  his  said  children:"  The 
negroes  in  the  first  clause  are  included  in  the  second  clause, 
and,  after  the  death  of  the  widow,  go  to  the  five  children. 
Branch  v.  Branch,  1  ]\Iurph.,  132. 

3.  A  bequeaths  personal  property  to  his  five  daughters,  nam- 
ing them,  "to  them  and  their  disposal."  Three  of  the  daugh- 
ters die  in  the  lifetime  of  the  testator ;  the  shares,  given  to  those 
who  have  died,  are  to  be  distributed  among  the  next  of  kin  of 
the  testator,  and  do  not  survive  to  the  other  two  daughters. 
Sait-yer  v.  Truehlood  1  lilurph.,  190. 

4.  A  testator  bequeathed  to  himself  a  child's  part,_  to  his  son 
A  several  negroes,  and  all  the  rest  of  his  estate  to  his  heirs  ex- 
cept his  son  A,  "because  he  has  received  his  part  of  my  estate 
ot  every  denomination."  The  testator  afterwards  died  without 
making  any  further  testamentary  disposition.  As  to  the  part 
reserved  by  the  testator  to  himself,  A  shall  pome  in  for  a  distri- 
butive share:  for  the  testator  as  to  tliat  part  died  intestate,  and 
by  the  words  of  exclusion  as  to  A,  he  only  intended  that  he  had 
received  his  full  share  of  what  he  was  then  giving  away,  not 
including  that  wliich  he  reserved.  Fort  v.  Fort,  1  Car.  L.  R., 
493,  (lOo.) 

5.  One  by  his  will  gave  several  legacies,  directed  his  execu-^ 
tors  to  sell  the  remainder  of  his  estate,  both  real  and  personal, 
not  before  disposed  of,  and,  alter  paying  his  debts,  to  dispose  of 
the  surphs  as  they  might  think  inoper.  Held,  that  this  clause, 
having  bequeathed  to'  the  executors  ail_  the  rest  of  his  estates 
not  before  disposed  of,  leaves  nothing  which  the  next  of  kin  can 
claim,  for  their  claim  is  grounded  upon  a  partial  intestacy.  Pow- 
ell V.  Powell,  N.  C.  Term^R.,  315,  (127.)     S.  C.  2  Murph.,  326. 

6.  In  construing  a  will,  every  part  of  it  is  to  be  considered, 
and  no  words  oug'ht  to  be  rejected,  if  any  meaning  can  be  possi- 
bly put  on  them.  Every  string  should  give  its  sound.  Edins 
V.  Williams,  3  ^lurph.,  27. 

7.  In  construing  a  will,  the  court  v/ill  look  to  tlie  state  of  the 
testator's  family,  and  to  the  kind  and  extent  ot  the  property  he 
owned  at  the' time  of  making  his  will.  As,  where  a  testator 
was  the  owner  ot  a  tract  of  land  and  five  slaves,  gave  his  wile, 
during  her  life,  his  land  and  three  of  his  slaves  with  his  house- 
hold furniture  and  stock,  and  then  directed  that  if  his  wife  should 
be  pregnant,  the  child  should  be  raised  and  educated  by  hia 
wife,  out  of  the  property  left  to  her,  "  as  well  as  all  the  property 
he  died  possessed  of"  He  then  bequeathed  to  his  brother's  two 
daughters,  his  other  two  slaves.  The  wife  was  pregnant. 
It  was  held  that  the  bequest  to  the  brother's  daughters  was  not 
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intended  to  take  eflfect  at  all,  in  the  event  which  happened  of  her 
having'  a  posthumous  child ;  for,  from  the  whole  will  it  appeared 
that  such  child  was  intended  to  take  the  whole  property  after 
the  mother's  death.     Ibid. 

8.  B  having  several  children,  to  the  elder  of  whom  he  had 
made  considerable  advancements,  made  his  will,  and  after  de- 
vising and  bequeathing  real  and  personal  estates  to  his  wife  and 
to  his  younger  children,  and  confirming  the  advancements  made 
to  the  elder,  directed  the  residue  of  his  estate,  real  and  personal, 
to  be  sold  and  the  proceeds  "  to  be  divided  among  all  his  heirs, 
according  to  the  statute  of  distributing  intestate's  estates."  H.dd 
that  the  word  lieirs,  as  here  used,  means  heirs  quoad  the  proper- 
ty, and  not  "  children,"  "  next  of  kin  "  or  "  heirs  at  law."  By 
it  is  to  be  understood  those  whom  the  law  appoints  to  succeed 
beneficially  to  the  property  in  question.  The  whole  of  the  prop- 
erty here  is  personal,  for  the  land,  being  directed  to  be  sold  and 
the  proceeds  divided,  is  regarded  in  this  court  as  personalty. 
Therefore,  the  widow  of  the  testator  is  entitled  under  that  term, 
she  being  by  law  appointed  to  succeed  to  personal  property  as 
well  as  children,  all  claiming  under  one  statute.  The  surplus 
mentioned  in  this  clause  is  to  be  divided  among  those  entitled, 
without  any  reference  to  the  advancements,  or  property  be- 
queathed by  other  clauses.     Croom  v.  Herring,  4  Hawks,  393. 

9.  In  a  bequest  of  personalty  "  to  be  equally  divided  between 
my  son  P.,  my  daughters  D.,  C.  and  E.  and  the  heirs  of  my 
daughter  P.,  '^ it  was  held  that  the  latter  took  but  one-fifth  among 
them,  the  division  being  jjer  stiiyes.  Hicks  v.  Williams,  1  Dev. 
Eq.,  3. 

10.  Where  a  testator  bequeathed  a  large  estate  in  land  and 
slaves  to  his  son,  and,  by  a  subsequent  clause  of  the  same  will, 
gave  one  of  the  same  slaves  to  his  daughter,  it  was  hild  that  the 
legatees  took  the  slave  as  tenants  in  common.  F'ield  v.  Eaton,  1 
Dev.  Eq.,  283. 

11.  In  a  gift  by  will  to  a  child  and  grandchildren,  "equally 
to  be  divided,"  each  of  the  latter  takes  equally  with  the  former, 
unless  a  difierent  intention  is  inferred  from  other  parts  of  the 
will.     Martin  v.  Gould,  2  Dev.  Eq.,  305. 

12.  A  legacy  to  a  daughter,  "  of  the  negroes  I  placed  in  her 
possession  at  her  marriage,"  passes  the  increase  as  well  as  the 
original  stock.  A  parol  gift  of  slaves  is  not  entirely  void  by  the 
act  of  1806,  it  being  made  good  ah  initio  by  the  death  of  the  do- 
nor intestate,  or  by  a  confirmation  by  him.  Bidlock  v.  Bullock 
2  Dev.  Eq.,  307.     (See  Rev.  Code,  ch.  37,  sec.  17.) 

13.  A  bequest  of  "  stock  in  trade  and  all  purchases  macW 
therewith  "  gives  the  legatee  the  profits  thereof,     Ihid. 

14.  A  legacy  to  the  "  heirs  "  of  a  living  person  is  to  be  con- 
strued as  to  his  "children,"  if  it  appear,  upon  the  will,  that  he  is^ 
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Iivin_^.     And  in  that  case  after  born   children   take  under  the 
words  "  heirs  proceeding  from  his  body."     I  hid. 

15.  Accounts  referred  to  in  a  will  become  testamentary,  and 
may  be  used  in  explanation  of  the  testator's  intention.     Ibid. 

16.  Upon  the  construction  of  a  will,  reciting  an  intention  to 
dispose  '*  of  what  worldly  estate,"  &c.,  and  directing  "  that  all 
my  property,  consisting  of  lands,  stock  of  every  kind,  household 
and  kitchen  furniture,  wagons,  and  farming  tools  "  should  be 
sold  at  public  sale,  a] id  disposing  of  the  proceeds  of  the  sales; 
and  in  another  clause  directing  the  sale  of  slaves,  but  making  no 
disposition  of  the  proceeds,  it  was  held  that  the  words  "  all  my 
property  "  were  qualified  by  the  words, ^consisting  of,"  &c.,  and 
restrained  it  to  the  enumerated  subjects,  and  that  the  proceeds 
of  the  sales  of  the  slaves  went  to  the  next  of  kin.  Fraser  v.  Al- 
exavder,  2  Dev.  Eq.,   348. 

17.  The  obvious  meaning  of  words  used  by  a  testator  may 
be  controlled  by  a  natural  implication,  arising  from  other  parts 
of  the  will,  or  the  circumstances,  under  which  the  will  was 
made,  or  the  absurdities  resulting  from  a  strict  construction. 
As  where  a  testator  disposed  of  all  his  estate,  giving  the  larger 
portion  to  liis  wife,  and  a  smaller  to  a  daughter,  then  his  only 
child,  and,  upon  the  birth  of  a  son,  by  a  codicil  declared  "I  re- 
voke and  make  void  the  said  legacy  to  my  wife."  and  then  gave 
one  moiety  of  it  to  his  son,  and  made  no  disposition  of  the  other; 
it  was  /)e^/ that  his  intention  was  to  revoke  the  legacy  to  his 
wife  only  for  one  half,  to  as  so  make  her  a  joint  tenant  with  the 
son.     Jojies  v.  Jones,  2  Dev.  Eq.,  387. 

18.  In  a  will  the  words  "all  my  notes  "  include  bonds  as  well 
as  notes;  but  not  judgments  upon  either.  And  a  gift  of  a  note 
carries  with  it  the  interest  due  on  it.  Perry  v.  3IaxweU,  2  Dev. 
Eq.,  ^SS. 

19.  Dividends  upon  stock  due  at  the  death  of  the  testator  do 
not  pass  by  a  bequest  of  the  stock  itself      Ibid. 

20.  A  testator  having  directed  that  "  the  residue  of  my  estate, 
real  and  personal,  be  divided  among-  the  heirs  of  my  brother  A, 
the  heirs  of  my  sister  B,  and  the  h«irs  of  my  sister  C,  and 
nephew  D,"  it  ivas  held,  the  testator  havmg  recognized  A  as  be- 
ing alive,  that  the  word  "  heirs  "  was  used  as  a  des(!ription  of 
legatees  only,  and  not  in  its  appropriate  technical  sense,  as  de- 
noting the  succession,  and  that  the  individuals  of  the  several 
classes  of  children  were  entitled  e(|iiHlly  per  capifa.  Ward.  v. 
Sfotv^',  2  Dev.  Eq.,  oOil  Ov-rrnling  Sfowe  v.  JVaid,  1  Dev.  Eep., 
67,  and  re-affirming  S.  C,  3   Hawks,  604. 

21.  Where  a  specific  legacy  is  given  to  one  person,  and  after- 
wards there  is  a  general  dispositicui  of  the  testator's  whole  prop- 
erty to  l)e  divided  among  others,  the  specific  legacy  will  not  pass 
by  the  latter  clau.se.     Bice  v.  S'ltlerwhite,  1  Dev.  and  Bat.  Eq.,  69. 

22.  In  a  bequest  of  persoiialty  "  tu  be  equally  divided  among 

21 
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the  following  persons,  to  wit:  E.  B.,  M.  P.,  J.  V.,  and  the  chy- 
dren  which  my  daughter  T.  had  by  J.  S.,  and  the  children  of 
my  deceased  son  J.,  and  the  children  of  my  son  W.j"  who,  it  ap- 
peared from  the' will,  was  then  alive,  it  ivas  held  that  the  divis- 
ion among  the  legatees  must  be  per  capita  and  not  per  stirp^^ji 
Bryant  v.  Scott^  1  Dev.  and  Bat.  Eq.,  156. 

2o.  A  testator  gave  a  negro  woman,  togethet  with  Several 
other  articles  of  property,  to  his  wife  for  life,  and  after  her  death 
he  gave  all  tlie  property  excopt  the  negro  to  be  equally  divided 
among  live  daughters^  Ti:!e  negro  womail  he  bequeathed  after 
his  wife's  death  to  his  daughter  B.,  adding  "  after  the  said  negro 
m  appraised  by  two  freeholders,  and  B.  shall  pay  unto  each  of 
her  lour  sisters  above-mentioned  one-iifth  part  of  the  said  ap- 
praisement." It  ivas  held  tnat,  after  the  death  of  the  widow,  the 
four  sisters  were  entitled  each  to  one-lifth  of  the  value  of  the  in- 
ci-ea3s  wtiich  the  negro  woman  had  borne  during  the  life  of  the- 
widow,  as  well  as  the  value  of  the  negro  woman  herself.  JVads- 
worth  V.  Arnyield^  1  Dsv.  and  Bat.  Eq.,  323. 

24.  A  legacy  to  the  children  of  A  is  to  be  divided  among  those* 
born  at  the  death  of  the  testator.  But  if  the  bequest  were  to  one- 
for  life  with  remainder  "to  the  lawful  heirs  of  A,"  who,  it  ap- 
peared from  the  will,  was  alive,  it  is  tantamount  to  a  bequest  to 
tlio  "  children  '*  of  A,  and  is  to  be  divided  among  those  who 
shall  be  in  esse  at  the  death  of  the  first  taker,  and  is  not  confined 
to  those  born  at  the  death  of  the  testator.  Siimns  v.  Garrott,  1 
Dev.  and  Bat.  Eq.,  393. 

25.  A  bequest  "to  the  lawful  heirs"  of  a  person,  shown  by 
the  will  to  be  living,  is  a  bequest  to  his  cbildren,  or  to  his  next 
of  kin.     Ibid. 

26.  Where  a  father,  since  1806,  made  parol  gifts  of  slaves  to 
his  children,  and  afterwardK  by  his  will  directed  all  his  slaves- 
to  be  equally  divided  between  his  six  children,  it  was  held  that 
the  slaves  given  to  the  children,  and  in  tlieir  possession  at  the' 
death  of  the  testator,  were  to  be  included  in  the  division.  But 
it  was  also  held  that  no  account  was  to  be  taken  of  slaves  so 
given,  which  the  children  had  sold  during  the  testator's  lifetime;: 
neither  was  a  slave  purchased  by  a  child,  and  for  which  the- 
father  advanced  the  money,  to  be  estimated  as  one  of  the  father'sy 
in  making  the  division.  MvConneU  v.  Feohlcs,  1  Dev.  and  Bat 
Eq.,  601. 

27.  Where  a  testator  directed  his  property  to  be  kept  together,, 
and  his  family  supported  out  of  it,  under  the  government  of  his 
wife,  and  that  no  expenses  should  be  charged  to  his  children 
while  they  remained  at  home,  and  Ihat  his  sons  should,  in  the 
final  division  of  liis  estate,  account  for  expenses  they  might  incur 
after  leaving  home  to  acquire  professions,  and  that  an  equal  di- 
vision should  be  made  when  his  youngest  child  attained  full  age : 
Held,  that  a  daughter,  who  left  the  family  after  she  attained  full 
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age,  was  not  entitled  to  maintenance.     Manning  v.  Woff,  2  Dbv. 
and  Bat.  Eq.,  11, 

28.  The  dissent  of  the  widow  from  the  will  of  her  husband, 
although  it  may  defeat  some  arrangements  made  in  the  will, 
does  not  aftect  its  construction.     I  hid. 

29.  A  residuary  bequest,  "  to  my  six  brothers  and  sisters,  and 
to  their  respective  heirs  of  their  bodies,  but  no  further,  and  these 
must  be  living  at  the  death  of  my  wife,"  held  to  mean  that  the 
brothers  and  sisters  were  to  take  if  they  Avere  then  living;  if 
not,  then  that  their  children  were  substituted  legatees,  exclu- 
ding their  grandchildren.  And  a  direction  to  his  executors  to 
exclude  from  the  division  such  as  should  not  claim  within  five 
years  after  advertising  the  death  of  the  widow,  and  to  divide  it 
equally  between  those  applying,  was  held  to  make  a  joint  tenan- 
cy, so  as  to  prevent  a  lapse  by  tlie  death  of  any  of  the  residuary 
legatees.      Vanghan  v.  Dickens,  2  Dev.  and  Bat.  Eq.,  52. 

30.  Where  a  testator,  for  the  purpose  of  paying  his  debts  and 
schooling  his  children,  created  a  fund  arising  from  the  sale  of 
his  goods,  the  obligations  due  to  him  and  certain  other  claims, 
and  then  directed  that  his  negroes  at  a  certain  period  should  be 
divided  between  his  son  and  daughter,  two-thirds  to  the  son  and 
cme-third  to  the  daughter,  and  that  the  hires  of  the  said  negroes 
should  be  divided  in  like  manner,  it  toas  held  that  the  son  took 
two-thirds  of  the  negroes  and  their  hires  only,  and  that  the 
property  composing  the  fund  for  the  payment  of  debts  and 
schooling  the  children,  not  wanted  for  those  purposes,  was  given 
equally  to  the  son  and  daughter  (who  were  the  only  children,) 
by  implication,  or  was  undisposed  of  by  the  will,  and  therefore 
was  to  be  equally  divided  between  them  as  next  of  kin.  Gra- 
ham. V.  Davidson,  2  Dev.  and  Bat.  Eq.,  155. 

31.  Where  a  testator  declared  that  his  infant  grandson  and 
granddaughters,  who  were  orphans  with  but  little  property, 
should  "  be  raised  and  taken  care  of "  by  tlieir  uncle;  that  the 
gi-andson  should  "have,  at  the  age  of  twenty-one,  a  small  negro 
boy,  and  a  horse  and  saddle  worth  $75,  and  be  educated  so  as  to 
understand  and  know  the  English,  Latin  and  Greek  languages; 
and  after  this  far  learned,  to  be  got  to  the  study  of  the  law,  if 
capacity  will  allow  of  it;"  and  that  the  girls  should  "  be  educated 
so  as  to  read  and  write,  if.  was  held  that  the  direction  in  the  will 
created  a  charge  upon  the  testator's  estate  for  the  support  of  the 
grandson  during  his  minority,  and  for  his  education  at  the  com- 
mon grammar  schools  or  academies  of  the  country,  but  not  for 
sending  him  to  college,  or  supporting  him  during  the  time  he 
might  be  studying  the  law,  or  any  other  professimi ;  and  that 
the  testator  did  not  mean  to  maintain  his  granddaughters  abso- 
lutely until  full  age  or  marriage,  but  intended  to  provide  for  the 
expenses  of  their  tuition,  board  and  clothing  up  to  the  age  at 
which  young  women  in  the  same  station  are  deemed  callable  off 
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providing  for  themselves,  or  of  rendering  snch  services  iu  the 
paternal  household  as  will  compensate  for  their  maintenance. 
Cloud  V.  Martin,  2  Dev.  and  Bat.  Eq.,  274. 

32.  Where  a  testator,  in  the  first  clause  of  his  will,  gave  cer- 
taiji  slaves  to  his  wife,  and  afterwards  to  his  children,  "  to  be 
equally  divided  between  them,  share  and  share  alike,"  and,  in  a 
second  clause,  gave  his  children  "  all  the  balance  of  his  estate, 
to  be  equally  divided  among  them,  share  and  share  alike — and 
in  case  either  one  of  his  children  should  die  before  it  arrived  at 
lawful  age,  and  leaving  no  child  or  children,  then  his  or  her 
share  to  be  equally  divided  among  the  surviving  ones;"  it  ivas 
held  that,  upon  the  death  of  one  of  the  children,  all  the  proper- 
ty bequeathed  to  such  child  by  the  will,  and  not  the  "balance 
of  the  estate  "  only,  mentioned  in  the  second  clause,  went  to  the 
survivors,  particularly  as  the  testator,  in  a  subsequejit  clause, 
declared,  that  by  the  expression  "  shares  of  his  children"  he 
meant  all  that  took  under  his  will.  Peiivay  \,  Foicell,  2  Dev. 
and  Bat.  Eq.,  308. 

33.  Where  a  legacy  is  given  to  a  described  class  of  individu- 
als, as  to  children,  in  general  terms,  and  no  period  is  appointed 
for  the  distribution  of  it,  the  legacy  lis  diTe  at  the  death  of  the 
testator;  the  payment  of  it  being  postponed  to  the  end  of  two 
years  after  that  event,  merely  for  the  convenience  of  the  execu- 
tor in  administering  the  assets.  The  rights,  therefore,  of  lega- 
tees are  finally  settled  and  determim^d  at  the  testator's  decease. 
Hence,  children  in  existence  at  that  period,  or  legally  considered 
so  to  be,  are  alone  entitled  to  participate  m  the  bequest.  And 
it  makes  no  difference  in  the  application  of  the  rule,  although 
the  terms  of  the  bequest  be  prospective,  as  to  bhildren  begotten,. 
or  to  be  hecjotteHy  and  no  particular  time  of  pa3mientis  njentioned, 
or  where  the  gift  is  general  to  children,  with  a  conditiuu  an- 
nexed to  it,  disposing  of  a  child's  share  upon  his  dying  under 
the  age  of  twenty-one  years;  for  the  fund  will  nevertheless  be 
divisible  at  the  testator's  death,  which  necessarily  excludes  af- 
terborn  children.     Ibid. 

34.  A  child  in  ventre  sa  mere  will  take  a  share  in  a  fund  be- 
queathed to  children,  under  a  general  description  of  children. 
Ibid. 

35.  Where  a  testator  bequeathed  as  follows:  "I  lend  unto  my 
son  A.  W.,  and  my  son-ni-law  A.  S.,  m  trust  fur  the  only  use  of 
my  daughter  B.  P.  during  her  natural  life,  against  the  claims  or 
control  t)t  her  present  or  future  husband,  the  following  negroes, 
&c.  My  will  and  desire  is,  that  the  negroes  left  to  my  son  A. 
W.  and  A.  S.,  in  trust,  for  the  use  and  benefit  of  my  said  daugh- 
ter B.  P.,  against  the  claims  or  control  of  her  present  or  future 
husband,  during  her  natural  life,  shall  be  equally  divided  am  on  g>;t 
the  heirs  of  her  body  forever,  but  for  want  of  sueh,  my  will  and 
desire  is,  that  the  said  negroes  be  equally  divided  amongst  my 
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otlier  children  and  their  representatives:"  It  was  held,  that  the 
limitation  of  the  slaves  to  the  daughter  for  life,  in  the  first  clause 
of  the  will,  was  of  the  equiiahle  interest  only;  that  the  legal 
estate  in  the  trustees  was  but  co-extensive  with  her  life  estate; 
that  the  second  clause  of  the  will  contained  a  limitation  of  the 
legal  estate  to  the  heirs  of  her  body,  after  her  death ;  that  the 
two  estates  being  of  different  natures,  one  equitable  and  the 
other  legal,  could  not  unite;  and  therefore  that  the  daughter, 
]\Irs.  P.,  took,  under  the  will  of  her  father,  only  a  lite,  instead  of 
an  absolute,  interest  in  the  said  slaves.  Payne  v.  Sale,  2  Dev. 
and  Bat.  Eq.,  455. 

3(5.  Where  a  testator,  after  giving  several  pecuniary  legacies 
in  '"dollars,"  proceeded  as  follows:  "Item,  I  likewise  leave  all 
my  lauds  and  plantation  to  be  sold  by  my  executors,  and  pay 
five  hundred  to  my  brother  N.  S's  children,  to  be  equally  divi- 
ded, to  them  and  their  heirs  forever.  Item,  I  give  E.  S.  one 
thousand  dollars,  to  him  and  his  heirs  forever.  Item,  all  the  resi- 
due of  my  estate  to  be  sold  by  my  executors,  and  all  my  just 
debts  to  be  paid — those  legacies  to  be  paid  off  which  I  have  al- 
ready given  away,  and  the  balance,  if  any,  to  be  equally  divi- 
ded between  E.  S."  and  others;  it  nKis  held  that  the  words  five 
hundred  meant  five  hundred  dollars,  and  was  a  legacy  of  that 
sum  to  the  children  of  X.  S.  ;and  that  the  legacy  was  a  general 
one.     Sessoms  v.  Sessoms;  2  Dev.  and  Bat.  Eq.,  453. 

37.  In  a  limitation  of  property  to  two  sisters,  and  to  the  sur- 
vivor upon  the  death  of  either  without  children  living  at  her 
death,  the  word  "children"  means  legitimate  children;  and  if 
either  of  the  sistersMie,  leaving  illegitimate,  but  no  legitimate 
children,  the  whole  property  will  go  to  the  surviving  sister. 
Thompson  v.  McDonald,  2  Dev.  and  Bat.  Eq.,  463. 

38.  If  an  estate  be  limited  to  two,  and  upon  the  death  of  one 
to  the  survivor,  the  interest  or  profits  of  a  moiety  of  the  estate, 
duriilg  the  life  of  the  one  first  dying,  do  not  pass  over  to  the 
survivor  with  the  estate,  but  belong  to  the  representatives  of 
the  deceased.     Ilnd. 

39.  A  bequest  in  the  following  words:  "I  have  one  bond  on 
John,  given  the  od  of  January,  1837,  for  $300,  I  will  and  be- 
queath to  my  son  J.  L's  children,"  will  pass  a  bond  on  John 
Simpson  for  $300,  dated  the  loth  January,  1837,  where  it  ap- 
pears, from  testimony  dehors  the  will,  that  the  testator  had  but 
the  one  bond.     Simpson  v  King,  1  Ired.  Eq.,  11. 

40.  Where  a  testator  directed  his  negroes  to  be  sold  in  fami- 
lies, not  to  speculators,  but  to  purchasers  buying  for  their  o%vn 
use,  and  "the  money  arising  from  the  sale"  to  be  invested  in 
bank  stock,  the  interest  on  the  stock  to  be  paid  two-thirds  to 
her  sister,  and  one-third  to  her  brother,  during  their  lives,  and 
then  the  stock  to  be  paid  to  another  person,  it  was  held  that, 
though  there  Avas  no  dii'ectiou  in  the  will  to  that  effect,  yet  the 
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testatrix  intended  a  sale  of  the  negroes  on  a  credit ;  that  twelve 
months  was  a  reasonable  term  of  credit;  that  the  interest  on  the 
purchase  money,  accrued  from  the  day  of  sale  to  the  time  of 
payment,  was  "  money  arising  from  the  sale,"  to  be  invested 
with  the  principal  in  stock;  and  that  the  legatees  of  the  interest 
an  the  stock  were  not  entitled  to  the  interest  accrued  on  the 
purchase  money  before  the  investment.  Stone  v.  Hinton,  1  Ired. 
Eq.,  15. 

41.  Where  a  testatrix  bequeathed  certain  bank  stock  to  her 
nephew,  G.  D.,  and  in  a  codicil  directed  as  follows:  "I  desire 
that,  in  case  the  education  and  tuition  of  G.  D.  is  witheld  from 
me,  not  having  confidence  in  those  that  directs  his  ways,  I  give 
the  bank  stock  before  named  and  disposed  of,  to  be  divided  be- 
tween the  said  G.  D.,  S.  E.  D.  and  E.  M.  D. ;  and  it  appeared 
that  the  testatrix  did  not  have  the  direction  or  control  of  the 
education  and  tuition  of  her  nephew,  G.  D.,  from  a  time  ante- 
rior to  the  making  of  her  will  to  her  death,  it  was  held  that  the 
contingency  mentioned  in  the  codicil  had  happened,  upon  which 
the  stock  was  to  be  divided  between  G.  D.  and  the  two  other 
named  legatees.         Ihid. 

42.  A  bequest  of  a  slave  to  one  for  life,  and  at  the  death  of 
the  tenant  for  life  to  be  sold,  or  made  free,  if  his  conduct  should, 
in  the  opinion  of  the  tenant,  "  merit  such  a  distinction,"  will  not 
give  to  the  legatee  an  estate  larger  than  for  life.     Ibid. 

43.  Where  a  testatrix  bequeathed  as  follows:  "All  the  bal- 
ance of  my  property  shall  be  divided  between  L.  G.,  A.  N.,  M. 
F.  and  A.  B.,  and  J.  A.  B.  to  draw  one  share;  also  M.  H.  and 
N.  H.  to  draw  one  share,  it  ivas  held  that  th&  testatrix  intended 
that  the  residuum  of  her  property  should  be  divided  intO'  five 
equal  parts,  of  which  one  share  was  to  go  to  the  two  B's^  and 
one  other  to  the  two  H's,  and  the  three  remaining  shares  to  the 
three  other  legatees ;  and  further,  that  J.  A.  B.,  one  of  the  lega- 
tees, having  died  before  the  testatrix,  his  moiety  of  a  ehare 
lapsed,  and  went  to  the  next  of  kin  of  the  testatrix ;  because  all 
tJie  legatees,  whethe  rtaking  whole  shares  gv  moieties  of  shares, 
would  have  been,  if  they  had  lived,  not  joint  tenants,  but  ten- 
ants in  common  of  the  fund.     Nelson  v.  Moore,  1  Ired.  Eq.,  31. 

44.  A  bequest  for  certain  slaves  to  be  emancipated  after  the 
death  of  the  testator's  wife  does  not  give  to  the  wife  an  estate 
for  life  by  implication  in  the  slaves ;  and  it  seems  that  the  doc- 
trine that  a  gift  by  will  to  A  after  the  death  of  B  is  a  gift  for  life 
to  B  by  implication  does  not,  under  any  circumstances,  apply  to 
personal  chattels.      White  v.  Green,  1  Ired.  Eq.,  45. 

45.  Whei'e  a  legacy  was  given  by  a  testator  to  trustees  in  trust 
for  the  separate  use  of  his  daughter  "  and  her  children,  to  be 
equally  divided  between  them  share  and  share  alike,"  it  ivas  held 
that  on  the  death  of  the  testator  each  of  the  children  of  the 
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daughter  took  an  immediate  equal  interest  with  their  mother  in 
the  legacy.     Davis  v.  Cain,  1  Ired»  Eq.,  304. 

46.  A  testator  devised  as  follows:  "I  also  leave  in  the  pos- 
eession  of  my  executor  ray  slave  Hillman,  to  be  disposed  of  as  he 
may  deem  proper,  to-  remain  with  him  until  he  arrive  at  18 
vears,  at  which  time  I  hereby  vest  him  "Sv  Ith  authority  to  sell 
him  to  the  best  advantage,  and  the  money  arle'"ng  from  such  sale 
to  be  equally  divided  among  my  present  grancl-ohildren."  Held 
that  the  executor  was  not  bound  to  account  for  the  hire  of  this 
negro,  til]  he  reached  the  age  of  eighteen  years.  Ramhles  v. 
Ponton,  1  Ired.  Eq.,  354. 

47.  A  devised  among  other  thinga  as  fcllovs:  "It  is  further 
my  will  and  desire  that  all  my  children,  those  of  r.'jy  £rst  wife, 
to-wit:  B,  C  and  D,  and  those  of  my  second  wife,  to-v.at:  E  and 
F,  shall  be  equally  provided  for  in  property,  and  their  estates,  upon 
their  arriving  at  full  age  respectively,  to  be  as  nef^rly  equal  as 
may  be;  and  whereas,  under  the  will  of  A.  G.,  deceased,  the  three 
children  of  my  first  wife  will  be  at  my  death  entitled  to  the  tract, 
of  land  on  which  I  now  live  and  which  is  valuable,  it  is  my  will 
and  desire  that  my  executors  select  three  good  men,  to  value  the 
said  land  on  which  1  live,  and  then  to  value  my  slaves,  re>- 
maining  after  my  wife's  share  is  set  off,  a  Bufficient  number  to 
be  equal  in  value  to  the  said  land,  and  that  said  slaves,  so  val- 
ued, be  set  apart  by  niy  executors ;  and  it  is  my  will  and  desire 
that  they  belong  absolutely  to  my  two  children  E  and  F,  and 
that  they  be  kept  together  undivided  until  the  said  E  and  F  shall 
arrive  at  full  age,  and  then  be  equally  divided  between  them." 
The  testator,  in  a  previous  part  of  his  will,  had  given  to  E  and 
F  the  remainder  in  two  tracts  of  land,  after  the  death  of  his 
widow;  and  the  only  other  devise  in  his  will  to  any  of  his  chil- 
dren was,  that  the  rest  of  his  negroes  and  all  the  residue  of  his 
estate  should  be  equally  divided  among  all  his  children,  after 
taking  out  v/hat  he  gave  his  widow.  Z[eTc?that,  under  the  clause 
recited,  the  children  E  and  F  took  absolutely  the  negroes  so  di- 
rected to  be  valued  and  allotted  to  them,  independent  of  what 
they  were  entitled  to  under  the  other  clauses  of  the  will,  not- 
withstanding they  would  thus  obtain  a  larger  portion  than  the 
other  children.     Jones  v.  Paschall,  1  Ired.  Eip,  430. 

48.  A  devised  to  his  wife,  whom  he  also  appointed  his  execu- 
trix, one  thousand  dollars  during  her  life,  and  after  her  death  to 
go  to  his  children.  The  wife  purchased  negroes  with  this 
money,  and  they  greatly  increased  in  value.  Held  that  the  chil- 
dren, the  remaindermen,  had  no  right  or  interest  whatever  in 
tjiese  negroes,  but  that  they  belonged  absolutely  to  the  wife. 
The  remaindermen  had  only  a  right  to  the  tliousand  dollars  af- 
ter the  death  of  the  wife.  Upon  a  bill  stating  that  this  sura 
could  only  be  raised  out  of  the  negroes,  the  coui't  would,  du^ 
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ring  the  life  of  the  wife,  decree  that  they  should  be  held  as  a 
security  for  the  capital  sum.      White  v.  White,  1  Ired.  Eq.,  441. 

49.  AVhere  a  testator  by  his  will  gives  to  each  of  his  heirs  and 
distributees  a  certain  portion  of  his  estate,  "  and  no  more,"  these 
words  will  not  ot  themselves  exclude  the  heirs  and  next  of  kin 
from  other  portions  of  the  estate,  not  efiectually  given  away  to 
some  other  person;  for  as  to  such  portions  they  take  by  law,  in- 
dependent of,  and  even  against,  the  intent  of  the  testator.  Yet 
such  words  of  exclusion  may  have  an  important  bearing  in  the 
construction  of  other  devises  in  the  will,  so  as  to  prevent  any 
restriction  on  the  terms  of  another  clause,  whereby  an  intestacy 
jjro  tanto  might  be  produced.     Atkins  v.  Kron,  2  Ired  Eq.,  58. 

50.  A  testator  bequeathed  to  A  as  follows:  "I  give  to  A 
$2,700,  and  notes — $2,(!7G  of  the  money  and  notes  embraced  in 
this  item  have  been  paid  to  him — balance  due  $83  to  be  paid  to 
the  said  A,  at  my  death."  Held  that  A  was  entitled  to  the  $83, 
that  being  the  sura  finally  and  explicitly  directed  to  be  paid  to 
him.     Freemcm  v.  Knight,  2  Ired.  Eq.,  72. 

51.  A  testator  bequeathed  to  B,  his  daughter,  a  girl  named 
Franky;  at  the  time  of  making  the  will,  Franky  had  an  infant 
child.  The  child  does  not  pass  under  this  bequest,  and  no  evi- 
dence can  be  received,  extrinsic  of  the  will,  that  Franky  had 
been  previously  put  in  possession  of  the  daughter,  and  that  the 
child  had  been  born  after  she  had  been  so  put  in  the  daughter's 
possession.  If  that  fact  had  been  stated  in  the  will,  the  con- 
struction would  have  been  different.     Ihid. 

52.  A  testator  directs  that  two  negroes  be  sold,  "and  the  pro- 
ceeds equally  divided  between  my  legal  heirs."  Eeld,  that  in 
this  case  the  word  heirs  means  those  entitled  to  distribution  of 
the  personal  estate,  and  therefore  includes  the  widow  of  the 
testator,  and  also  the  children  of  a  daughter,  who  had  died  in 
the  lifetime  of  the  testator.  If  the  bequest  had  been  to  the 
"  heirs  "  simjjly,  they  wojild  have  taken  in  the  proportion  pre- 
scribed by  the  statute  of  distributions;  but  as  the  testator  di- 
rects the  property  "  to  be  equally  divided  "  among  them,  the  di- 
vision must  be  jier  capita,  the  children  of  the  deceased  daugh- 
ter taking  each  an  equal  share  with  the  children  of  the  testator. 
Ibid. 

53.  A  testator  bequeatl)ed  as  follows:  "  It  is  my  will  and  de- 
sire that  all  my  perishable  property  be  sold  at  my  death,  and 
the  proceeds  thereof  1  lend,  to  Elizabeth  S.,  M.  B.,  E.  K.,  J.  F. 
and  grandson  A.  W.,  to  be  equally  divided  amongst  them,  and 
at  death  I  give  the  proceeds  of  my  perishable  property  to  the 
children  of  the  said  Elizabeth  S.,  M.  B.,  C.  K.,  J.  F.  and  A.  W., 
to  them,  their  heirs  and  assigns  forever."  Elizabeth  died  in  the 
lifetime  of  the  testator,  leaving  children.  Held  that  the  testator 
meant  a  life  estate  to  Elizabeth  in  one  undivided  share,  and,  at 
her  death,  a  limitation  of  that  share  to  her  children,  and  the  life 
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■estate  having  been  removed  by  her  death,  the  limitation  to  her 
chikh'en  took  effect.     Ibid. 

54.  Where  there  is  a  pecuniary  legacy  to  one  for  life,  remain- 
der to  another,  the  executor  can  only  pay  to  the  legatee  for  life 
the  interest  on  the  sum  be(|ueathecL  But  where  there  are  par- 
ticular bequests  of  chattels  for  life,  the  legatee  is  entitled  to  the 
possession  of  the  chattels  themselves,  upon  giving  an  inventory 
for  the  benefit  of  those  ultimately  entitled.     Ibid. 

55.  A  testator  bequeathed  to  each  of  his  children,  to  wit, 
Hetty,  Louisa,  Levin,  AVilliam,  Elizabeth,  Moses  and  Calvin, 
certain  negroes  and  other  personal  property,  which  he  had  pre- 
viously conveyed  to  them  respectively,  by  deed.  Louisa  being 
married,  the  property  so  given  to  her  had,  before  the  testator's 
death,  been  sold  by  execution  for  the  debts  of  her  husband. 
Hetty  died  in  the  lifetime  of  the  testator,  leaving  seven  chil- 
dren. In  another  clause,  the  testator  bequeathed  as  folk)ws: 
"My  will  and  desire  is.  those  who  have  received  a  part  of  my 
estate  will  account  to  the  balance  of  my  children  for  wdiat  they 
have  received;  then  it  is  ray  will  and  desire  that  all  the  balance 
of  my  property  not  given  away  shall  be  equally  divided  among 
the  heirs  of  Hetty,  Louisa,  Levin,  William,  Elizabeth,  Susannah, 
Moses  and  Calvin,  to  them  and  their  heirs  forever."  The  hus- 
band of  lietty  held  the  property  given  to  his  wife  in  her  life- 
time as  his  own.  It  icns  held,  1st,  that  Louisa  must  account,  in 
the  division  directed  by  the  last  clause,  for  tlie  property  ad- 
vanced to  her  by  the  testator,  and  ftold  for  her  husband's  debts ; 
2ndly,  that  " Hetty's  heirs"  or  children,  must,  in  such  division, 
account  for  the  property  received  by  their  mother  in  her  lifetime, 
and  that  the  other  children  mu  t  likewise  respectively  account 
to  Hetty's  children  for  what  they  received ;  3rdly,  that  Hetty's 
children  are  entitled  to  claim  only  as  a  class  and  not^^er  capita, 
•and  therefore  take  among  them  but  one  child's  share.  Spivey 
V.  Spivey,  2  Ired.  Eq.,  100. 

5(3  A  testator  bequeathed  as  follows:  "  I  lend  to  my  daughter 
J.  P.  one  negro  girl  named  Mary,  her  life,  and  after  her  death, 
to  be  equally  divided  among  the  heirs  of  her  body  forever."  I^, 
was  held  that  these  words,  if  applied  to  real  estate,  would  have 
created  an  estate  tail  at  common  law,  and  that  where  words  iu 
a  will  would  create  an  estate  tail  in  land  at  common  law,  they 
carry  the  aljsolute  estate  in  a  bequest  of  chattels.  Bradley  v. 
Jones,  2  Ired.  Eq.,  245.  (Overruled  in  Swain  v.  liascoe,  d-  Ired. 
200.) 

57.  A  bequest  of  a  "  negro  woman  and  all  her  children  "  doea 
not  include  grandchildren  of  the  woman,  born  in  the  lifetime  oi 
the  testator.     Ibid. 

58.  A  bequest  of  "  movable  property  "  or  "  movables,"  when 
til  ere  is  nothing  in  the  will  to  restrict  the  meaning  of  those  terms, 
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includes  slaves  and  every  other  species  of  personal  property^ 
WMtuhurst  V.  BarJcer,  2  Ired.  Eq.,  292, 

59.  A  by  his  will  bequeaths  a  female  slave  to  his  wife  for  life> 
end  after  her  death  to  his  daughter  B.  Held,  that  the  well  es- 
tablished construction  of  such  a  bequest,  that  the  issue  of  tlie 
glave  born  after  the  death  of  the  testator,  and  in  the  lifetime  of 
the  tenant  for  life,  g-oes  to  the  ulterior  legatee,  is  in  no  way  af- 
fected by  another  clause  in  the  same  will,  in  which  the  testator 
gives,  after  the  death  of  his  widow,  another  female  slave  to  D.^ 
another  of  his  daughters,  and  adds  these  words,  "  and  also  the 
increase  of  the  above  named  slave,  from  now,  to  go  to  the  said 
D.  and  the  heirs  of  her  body."  Covington  v.  BlcEntire,  2  Ired.. 
Eq.,  316. 

60.  Under  a  bequest  of  a  female  slave  to  one  for  life,  and  after- 
"wards  to  another,  the  issue  born  during  the  lifetime  of  the  tenant 
for  life  must  go  to  the  remainderman,  unless  it  can  be  dearly 
collected  from  the  will,  that  the  testator  excluded  the  increase 
fifom  the  gift  of  the  original  stock.     Ibid. 

61.  A  being  a  man  of  large  fortune,  and  having  about  seventy 
nephews  and  nieces,  the  children  of  eight  brothers  and  sisters^ 
after  providing  for  his  wife  and  making  some  small  devises  and 
bequests,  bequeathed  as  follows:  "Item,  my  will  is,  after  the 
death  of  my  wife  and  the  negroes  given  her  be  taken  out,  that 
all  the  rest  of  my  negroes,  &0.,.  (here  mentioning  the  residue  of 
his  estate,)  to  be  sold,  and  all  the  bonds,  &c.,  and  out  of  the  pro- 
ceeds arising  therefrom,  my* will  is,  that  I  give  one  hundred 
pounds  to  my  brother's  and  sister's  children,  to  be  equally  divi- 
ded among  them,  children  tliat  are  alive,  1  except,  (here  the 
testator  names  five  or  six  of  his  nephews,)  for  they  are  good  for 
nothing."  The  residue  of  his  estate,  "  if  there  be  any  overplus," 
is  left  to  his  brother  Francis  Hester's  children.  Held,  that  this 
was  not  a  legacy  of  one  hundred  pounds  to  each  of  the  grand- 
cliildren  or  to  each  stock  of  the  grandchildren,  but  that  each 

frandchild  was  entitled  to  only  an  equal  share  of  the  one  sum  of 
100.     Hester  v.  Hester,  2  Ired,  Eq.,  330. 

62.  Extraneous  evidence,  as  to  the  amount  of  the  testator's 
^tate  and  the  number  of  his  legatees,  upon  a  question  of  mere 
construction,  cannot  change  the  legatory  w^ords,  which  have  a 
clear  and  precise  meaning.     Ibid. 

63.  Extraneous  circumstances,  when  admissible,  are  to  be  r©^ 
oeived  with  extreme  caution  ;  for  the  construction  of  every  in- 
Btrument  is  generally  to  be  established  upon  what  is  to  be  found 
in  the  instrument  itself.     Ibid. 

64.  Collateral  evidence  is  not  permitted  to  introduce  an  in^ 
tention  into  the  will,  which,  without  tlie  aid  of  that  collateral 
evidence,  the  will  does  not  express.     Ibid. 

65.  Nor  can  an  express  and  unequivocal  disposition  of  proper* 
ty,  in  one  clause  of  a  will,  be  controlled  by  any  iafereuce,  from 


LEGACY-^IL  323 

the- context,  of  a  probable  oversight  or  tnistake  of  the  testator  in 
that  disposition.  His  meaning,  once  explicitly  declared,  cannot 
be  changed  by  any  inference  of  a  diiferent  meaning,  unless  such 
inference  be  necessary  and  beyond  doubt.     Ihid 

66.  Where  a  testator  bequeathed  certain  slaves  to  be  hired 
out  puring  the  life  of  A,  and  their  wages  paid  to  hira  at  the  dis- 
d-etion  of  his  executors,  and  after  A's  death  the  negroes  were  to 
be  the  property  of  A's  daughter  B.,  who  was  also  to  be  entitled 
to  any  unexpended  balance  of  the  hires,  it  loas  held  that  a  per- 
son, to  whom  both  A  and  the  husband  of  B.  had,  for  a  valuable 
consideration,  assigned  all  their  interest  in  the  said  legacy,  was 
entitled  to  demand  from  the  executors  the  possession  of  the 
slaves,  and  whatever  might  remain  unappropriated  of  their  hirea 
Eoherts  v.  Green,  2  Ired.  Eq.,  346. 

67.  Where  a  testator  directed  as  follows:  "It  is  my  will  that 
my  children  be  sent  to  such  school  as  will  enable  them  to  ao- 
quire  the  best  education  and  fit  them  to  maintain  an  elevated 
sphere,  affording  to  each  the  same  opportunities  as  near  as  may 
be,"  it  was  held  that  under  this  clause  the  guardian  had  a  right 
to  use  at  his  discretiou,  if  necessary,  for  t^e  purpose  of  educating 
the  children  in  the  manner  here  directed,  not  only  a  fund  set 
apart  in  a  previous  clause  for  their  education  and  maintenance, 
but  also  the  income  of  any  other  portion  of  the  property  devised 
to  them,  or  even  a  part  ot  the  principal  estate  itself  3Iadin  v. 
Smith,  2  Ired.  Eq.,  371. 

68.  A  testator,  after  several  legacies,  gave  to  his  natural  sob 
all  his  lands,  "and,  also,  all  my  personal  property  of  every  Mnd 
and  description,"  and  appointed  D  executor  and  guardian  of  his 
eon.  He  then  by  a  codicil  provided  as  follows :  "  Having  con- 
sidered my  negro  man  Simon,  a  slave,  to  be  no  part  of  the  afore- 
bequeathed,  property,  I  therefore  constitute  and  ordain  1)  the 
sole  management  and  control  over  the  said  Simon.  I  also  ex-» 
dude  Hilly,  said  Simon's  daughter,  as  being  no  part  of  my  prop- 
ei'ty,"  it  VKis  held  that  neither  of  those  slaves  was  disposed  of 
by\he  will;  that  D,  the  executor,  had  no  title  to  either  in  his 
own  right,  but  that  being  undisposed  of,  he  held  them  as  trustee 
for  the  next  of  kin.     Morrison  v.  Kennedy,  2  Ired.  Eq.,  379. 

69.  A  testator  devised  thus :  "  I  leave  all  my  property  to  re- 
main in  the  hands  of  my  ^vife  for  the  use  of  the  family,  until  my 
two  sons,  E.  D.  J.  and  A.  D.  J.  become  of  age,  or  she  marries; 
and  in  either  event  the  property  or  money  are  to  he  equally  di» 
vided."  And  then  in  another  clause  he  says,  "  I  leave  my  son 
A.  D.  J.  the  amount  that  E.  D.  J.  expends  in  Pliiladelphia  more 
tlian  an  equal  division  would  say,  on  account  of  the  completion 
Cff  his  medical  education."  E.  D.  J.  was  then  at  a  medical  col- 
lege in  Philadelphia,  and  had  been  supplied  by  his  father  with 
^700  to  cover  the  expenses  of  that  session  of  the  college.  I^d 
tliat  the  legacy  to  A.  P,  J.,  iu  thie.Ust  clause,  applied  only  to  the 
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$700  advanced  in  the  father's  hfetime  to  E.  D.  J.,  and  not  to  any 
further  sums  that  might  be  necessary  or  were  expended  by  E. 
D.  J  in  completing  his  medical  education.     Jones  v.    Williams 

2  Ired.  Eq.,  531. 

70.  A  testator  gave  to  A  "$1150,  which  is  in  a  bond  for  the 
store,"  and  to  B  -'$115(1,  which  is  in  a  bond  of  him  and  A."  The 
testator,  at  the  time  of  making  his  will,  had  a  bond  of  A  and  B, 
who  were  partners,  for  $2300  principal,  and  on  this  bond  inter- 
est had  accrued  both  before  and  after  the  date  of  the  will  and 
before  the  testators  death.  Held  that  this  interest  did  not  goto 
these  legatees,  but  fell  into  the  general  residue.  The  bond  it- 
self was  not  given,  but  only  certain  sums  in  the  bond.  Stuliz  v. 
Kiser,  2  IredT  Eq.,  538. 

71.  The  testator  also  gave  to  his  wife  "a  negro  woman  named 
Violet,  and  if  said  negro  woman  should  have  any  increase,  and 
my  wife  thinks  proper  to  have  her  sold,  she  is  to  have  the  inter- 
est of  the  money  the  said  negro  brings,  to  apply  to  whatever  use 
ehe  sees  proper  till  her  death ;"  to  each  of  two  daughters  he  also 
gives  a  negro  girl,  named,  &c.,  and  her  increase."  All  these  fe- 
male slaves  had  increaae,  some  born  before  the  date  of  the  will, 
and  some  between  that  day  and  the  death  of  the  testator.  Held 
that  this  iiicrease  did  not  go  to  the  respective  donees  of  the 
mothers,  but  went  into  the  general  residuum.     Ihirl. 

1'2.  In  some  cases  the  addition  of  the  word  "  future,"  or  other 
like  Words  of  reference,  will  induce  the  court  to  expound  the 
word  "  increase,"  to  include  children  born  after  the  execution  of 
the  will.  But  the  word  "increase,"  unexplained  by  any  refer- 
ence, which  may  extend  its  interpretation,  applies  only  to  chil- 
dr;-!n  born  after  the  testator's  death.     Ihid. 

73.  By  a  codicil  to  his  will,  the  testator  declared,  "  as  I  have 
sold  the  tract  of  land  which  I  willed  to  the  heirs  of  my  son 
John,  I  now  will  that  the  heirs  of  him  have  each  $700.  It  ivas 
held  that  this  legacy  to  the  children  of  John  did  not  exclude 
them  from  a  share  of  the  residuary  estate  which  was  directed 
by  the  will  itself  "  to  be  divided  among  his  heirs  as  the  law  di- 
rects."    Ihid. 

74.  A  bequest  by  a  testator  to  his  wife's  next  of  kin  cannot 
embrace  her  second  husband  upon  her  death.     Jones  v.  Oliver^ 

3  Ired.  Eq.,  3(]9. 

75.  In  a  bequest  to  the  "  next  of  kin,"  the  words  "  next  of 
kin  "  mean  nearest  of  kin,  and  those  only  are  entitled,  who  are 
nearest  in  blood,  in  exclusion  of  others,  who  are  next  of  kin  in 
the  sense  of  the  statute  of  distributions.     Ibid. 

76.  In  a  bequest  by  a  testator  to  the  next  of  kin  of  himself 
and  his  wife,  the  next  of  kin  of  the  Avife  take  an  equal  share 
with  the  next  of  kin  of  the  husband,  though  the  former  may 
not  be  in  as  near  a  degree  of  consanguinity  to  the  wife  as  the 
latter  were  to  the  husband.     Ibid. 
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77.  In  a  bequest  to  the  next  of  kin,  to  take  efiect  after  a  prior 
limitation,  the  general  rule  is,  that  the  next  of  kin  at  the  time  of 
the  death  of  the  testator  are  intended,  and  not  those  i\  ho  may 
be  next  of  kin  when  the  legacy  is  to  vest,  unless  there  be  some 
special  circumstances  to  show  that  the  testator  meant  otherwise. 
And  in  this  respect  there  seems  to  he  no  diiference  between  a 
gift  over  to  the  testator's  own  next  of  kin^  and  to  those  of  an- 
otlier  person.     Ibid. 

78.  A  testator,  after  having  given  several  legacies,  bequeathed 
the  residue  of  his  estate,  "not  disposed  of,  to  his  wife  and  her 
six  children,  to  be  equally  divided  between  them  and  their  heirs, 
shave  and  share  alike."  A,  one  of  the  six  children,  died  in  the 
life-time  of  the  testator;  and  it  was  held  that  the  bequest  was 
not  to  the  children  as  a  class,  but  as  if  each  had  been  particularly 
named;  and  as  each  was  entitled  to  only  one  seventh,  that 
share  could  not  be  enlarged  by  the  death  of  one  in  the  life-time 
of  the  testator;  and  that  the  share  of  A  having  so  lapsed,  was 
undisposed  of  and  belonged  to  the  next  of  kin  of  the  testator 
and  his  widow  under  the  statute  of  distributions.  Johnson  v. 
Johnson,  o  I  red.  Eq.,  42(5. 

79.  A  testator  bequeathed  to  his  wife  a  large  amount  of  real 
and  personal  property,  for  her  natural  life,  and  after  her  death 
to  A.  The  wife  died  in  the  life-time  of  the  testator:  held,  that 
the  legacies  to  the  wife  did  not  lapse  by  her  death,  but  that  on 
the  death  of  the  testator,  they  vested  immediately  in  the  re- 
mainderman.    Bichmond  v.  Vanhook,  3  Ired.  Eq.,  581. 

80.  Among  other  legacies,  the  testator  bequeathed  certain  ne- 
gro women  and  tlmr  children.  They  had  children  at  the  time  of 
the  execution  of  the  will,  and  several  born  afterwards  and  be- 
fore the  death  of  the  testator.  Wd,  that  these  afterborn  chil- 
dreii  did  not  pass  under  this  bequest,  but  that  they  remained 
undisposed  of  by  the  will.     Ihid. 

81.  The  testator  bequeathed  a  desk  with  all  that  was  in  it 

held,  that,  by  this  bequest,  all  that  was  found  in  the  desk  at  the 
testator's  death,  whether  there  at  the  time  of  making  the  will 
or  placed  there  subsequently  by  the  testator,  passed  to  the  leg- 
atee.    Ibid. 

82.  A  testator  bequeathed  to  his  wife  a  certain  slave  for  her 
life,  and  after  her  death,  the  slave  to  be  sold,  and  the  issue  of 
the  slave,_  together  with  the  money  arising  from  such  sale,  to  be 
equally  divided  among  all  his  children  "that  are  then  living;" 
and  it  ivas  held  that  the  issue  of  such  of  the  children,  as  died  du- 
ring the  life-time  of  the  legatee  for  life,  took  no  interest  under 
the  f^equest.     Benny  v.  Closse,  4  Ired.  Eq.,  102. 

83.  The  word  "children"  in  a  will  is  sometimes,  but  only 
under  peculiar  circumstances,  construed  to  mean  grand-"  chil- 
dren," as  where  the  meaning  of  the  testator  is  uncertain,  and 
the  bequest  must  fail  unless  such  construction  be  given.     Ibid. 
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84.  Where  a  testator  bequeathed  a  negro  man  to  his  daiigh* 
ter  and  said :  "I  wish  my  executor  to  hire  him  out  and  apply  the 
proceeds,  or  so  much  thereof  as  may  be  necessary,  to  raise, 
clothe  and  edi^cate  tho  s?.id  child,  and  if  she  should  die  before 
she  arrives  at  the  age  of  twenty  one  years,  then  the  negro  man 
to  go  back  and  be  sold  by  ray  executor,  and  the  proceeds  to  be 
divided  between  E.  L."  and  others;  it  teas  held  that  the  daugh- 
ter was  entitled  absolutely  to  all  the  hires  of  the  negro  man  that 
accrued  during  her  lite-time,  and  was  not  restricted  to  so  much 
only  as  was  necessary  to  raise,  clothe  and  educate  her."  Guii- 
ford  V.  Guilford,  4  Ired.  Eq.,  168. 

85.  A  testator  devised  and  bequeathed  to  his  wife  a  large  real 
and  personal  estate,  and  then  directed  as  follows:  "  It  is  my  wish 
that  my  widow  and  cousin  B.  K.  should  continue  to  keep  house 
together,  but  should  they  not,  I  wish  my  executor  to  pay  over 
to  cousin  B.  R.,  $1,000,  or  that  amount,  out  of  the  property  left 
to  my  wife."  The  parties  continued  to  live  together  until  the 
death  of  the  widow;  -Audit  was  held  that  on  the  happening  of 
that  event,  B.  E.  was  entitled  to  receive  the  $1,000.  Richardson 
V.  Hinton,  4  Ired.  Eq.,  192. 

8G.  A  testatrix,  whose  property  was  all  personal,  bequeathed 
as  follows :  "  It  is  my  wish  that  all  my  property  be  equally  divi- 
ded among  my  grandchildren  that  are  livino-  at  the  time  of  my 
death,  and  that  their  parents  have  the  use  of  it  as  long  as  they 
live,"  it  was  held  that  tlie  grandchildren  took  the  property  per 
capita,  and  that  all  their  parents,  whether  the  children  of  ttie 
testatrix  or  their  husbands  or  wives,  took  a  life  estate  in  th^e 
diares  of  their  respective  children.  HUl  v.  Spruill,  4  Ired.  Eq., 
244. 

87.  A  testator  bequeathed  to  his  daughter,  then  the  Avife  of 
one  of  the  plaintiffs,  as  follows:  "  I  give  to  my  daughter  M.  o\>i^>. 
negro  boy  (and  five  others  by  name,)  to  wait  and  serve  her  life- 
time, and  after  her  death  to  her  bodily  heirs,"  it  vms  held  that 
there  being  no  words  in  the  will  to  explain  "heirs"  to  mean 
"  children,"  the  legacy  vested  absolutely  in  her,  and  she  dying 
soon  after  the  death  of  the  testator,  went  to  her  husband  as  her 
administrator.     Donndl  v.  Mateer,  5  Ired.  Eq.,  7. 

88.  A  bequest  to  A  and  "  at  her  death  to  be  equally  divided 
among  the  heirs  of  her  body  "  is  a  good  liequest  in  remainder  to 
A's  children.     Evans  v.  Lea,  5  Ired.  Eq.,  169. 

89.  In  a  will  the  grammatical  construction  must  prevail,  unless 
a  contrary  intent  plainly  appears.     Lore  v.  Love,  5  Ired.  Eq.,  2()1. 

90.  A  bequest  of  a  negro  woman  and  her  increase,  witjiout 
explanatory  words,  will  not  entitle  the  legatee  to  a  child  of  the 
woman,  born  before  the  testators  death. _  But  if  there  be  any 
expression  in  the  will,  showing  an  intention  on  the  part  of  the 
testator,  that  the  child  so  born  shall  be  included  in  the  gift  of 
the  mother,  then  the  legatee  shall  take  it ;  as  where  in  suoh  a 
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bequest,  one  of  the  children  of  the  mother  is  expressly  excepted, 
this  shows  the  intention  of  the  testator  that  the  legatee  sliall 
take  all  the  children  except  the  one  excepted.     Ihid. 

91.  When  the  same  property  is,  by  the  same  will,  given  to 
two  different  legatees,  they  take  by  moieties.  Mc  Guire  v.  Evans, 
5  Ired.  Eq.,  26^. 

92.  A  testator  bequeathed  to  his  wife  "  two  choice  horses  " 
end  "  fifteen  choice  sheep,"  and  the  wife  died  before  receiving 
her  legacy;  and  if  was  held  that  the  administrator  of  the  wilo 
was  not  entitled  to  his  choice,  but  that  the  selection  must  be 
made  by  the  executor  of  the  husband,  and  should  be  of  the  best 
horses  and  sheep.     Harris  v.  PJnlpot,  5  Ired.  Eq.,  324. 

93.  A  testator,  in  tHe  residuary  clause  of  his  will,  devised  and 
bequeathed  as  follows:  "my  other  two  tracts  of  land,  &c.,  and 
all  my  negroes,  not  mentioned,  &c.,  to  be  equally  divided  be- 
tween my  two  sons,  W.  H.  aucl  K.  H.,  and  my  daughter  S.  G., 
fmd  the  heirs  of  my  son  L.,  deceased;"  and  it  was  held'  that  the 
words  "heirs  of  L.,"  as  here  used,  meant  "the  children  of  L.," 
aaid  that  the  division  must  be  per  capita,  in  which  each  of  the 
children  of  L.  will  take  a  full  share.     Ibid. 

94.  Where  a  testator  disposed  of  his  land,  slaves  and  perisha- 
ble estate,  as  distinct  funds,  and  directed,  among  other  things, 
tliat  the  slaves  should  be  equally  divided  among  his  children, 
and  that  his  daughter  E.  should  have  an  equal  share  of  slaves, 
end  then  said,  "as  I  have  given  my  said  daughter  E.  no  part  of 
my  lands,  in  lieu  thereof  I  give  unto  the  said  E.,  in  addition  to 
her  share  of  the  slaves,  fifteen  hundred  dollars  worth  of  slaves," 
aaid  then  directed  his  perishable  estate,  after  payment  of  his 
debts,  to  be  equally  divided  among  his  wife  and  children;  it  teas 
Jield  that  the  legacy  of  "  fifteen  hundred  dollars  worth  of  slaves," 
given  to  E.,  was  to  be  taken  out  of  the  slave  estate.  Simmons 
V.  Gooding,  5  Ired.  Eq.,  382. 

95  A  bequest  of  personalty  to  the  testator's  "next  of  kin," 
without  any  explanatory  words,  means  his  nearest  of  kin,  and 
not  the  next  of  kin  under  the  statute  of  distributions.     Ihid>. 

90.  Where  a  will  fully  describes  a  person  or  thing,  whether 
b}'  many  or  few  particulars,  it  is  not  competent  to  receive  parol 
evidence  of  what  was  intended,  though  nothing  be  found  to  an- 
swer the  description ;  for  to  pass  another  thing,  or  to  pass  the 
thing  to  another  person  than  that  described  in  the  will,  would 
be  to  give  operation  to  the  will  over  a  thing,  or  in  favor  of  a 
person  not  mentioned  in  it.  Thus,  where  a  testator  bo(piLathed 
a  negro  boy,  by  the  name  of  "  Aaron,"  and  it  was  shown  that 
he  had  no  negro  of  that  name,  but  had  one  by  the  name  of 
"  Lamon,"  not  mentioned  in  the  will,  it  was  held  that  "  Lamon  " 
did  not  pass  by  the  be(piest.     Barnes  v.  Simms,  5  Ired.  Eq.,  392. 

97.  When  a  legacy  is  given  to  children,  and  there  are  persons 
answering  to  that  description,  the  general  rule  is  that  grand 
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children  cannot  take  luider  the  bequest.  Ward  v.  Sutton,  5' 
Ired.  Eq.,  421. 

98.  A  testator  devised  and  bequeathed  all  the  residue  of  his 
estate  as  follows:  "to  be  equally  divided  between  L.  H.'s  chil- 
dren, S.  J.  and  her  children,  J.  W.'s  two  children  E.  and  L.,  &c., 
and  W.  W.  Koonce's  children  to  be  equal  in  said  residue  with 
L.  H.'s  and  S.  J.  and  her  children,  and  my  nephew  M.  W,  S.  to 
be  equal  with  the  two  Koonce  children,"  an.d  there  were  three 
of  the  Koonce  children.  Ifi  luas  held  that  in  the  bequest  to  the 
nephew,  jM.  W.  S.  the  word  "  two  "  could  not  be  struck  out,  but 
should  be  transposed,  so  as  to  make  tiie  bequest  read,  "  the  two 
Ward  children  "  instead  of  "the  twro  Koonce  children."     Ibid. 

91).  A  testator  directed  as  follows:  "I  direct  that  my  nephew 
L.  be  educated  at  my  expense  at  the  Episcopal  school  in  Raleigh; 
I  mean  that  all  of  the  expenses  of  the  school  be  paid  by 
my  executors.  The  other  expenses  not  belonging  to  his  -educa- 
tion to  be  paid  by  his  father.  In  ciise,  for  any  reason,  he  cannot 
be  educated  at  that  school,  I  direct  my  executors  to  pay  for  his 
education  at  any  school  in  this  state,  and  at  the  University ;  the 
school  to  be  designated  by  his  father  or  mother."  It  tvas  held 
that  the  testator's  estate  was  not  chargeable  with  the  clothes  ol 
L.  wliile  he  lived  with  his  father  before  he  went  to  school,  but 
that  it  was  chargeable  with  his  board  and  clothing  v^rhen  sent 
to  school;  and  the  words  "  other  expenses  not  belonging  to  his 
education"  referred  to  the  expenses  of  nurture,  while  he  was  too 
young  to  be  sent  from  home,  and  was  boarded  and  clothed  by 
his  father  at  home,  to  the  pocket  money  which  boys  are  usually 
allowed  while  at  school  and  the  university,  and  to  the  expenses 
during  the  vacation.     Lindsay  v.  Iloc/g,  6  Ired.  Eq.,  3 

100.  A  testator  ii\nng  and  inaking  his  will  in  the  county  of 
Chowan  directed  "  that  A  B  should  receive  a  plain,  practical  ed- 
ucation." A  B  then  resided  with  the  testator,  wdio  was  his 
uncle,  in  the  county  of  Chowan ;  l>ut  after  the  testator's  death, 
A  B's  mother  removed  him  to  Baltimore;  and  it  was  held  that 
the  executors  were  bound  to  pay  such  a  sura  as  would  furnish 
him  with  a  plain,  practical  education  according  to  the  Cho  wan 
prices,  including  board,  clothing,  tuition,  school  books,  medical 
charges,  &c.,  and  that  by  the  terms  '•  plain,  practical  education" 
were  meant  a  good  English  education,  without  reference  to  the 
languages,  or  the  learning  taught  at  the  university.  Co/field  v. 
IVarren,  6  Ired.  Eq.,  23. 

101.  A  testator  directed  that  his  property,  remaining  after  the 
payment  of  his  debts,  should  be  kept  together  for  the  mainte- 
nance of  his  wife  and  unmarried  children,  and  also  the  education 
of  his  unmarried  children.  The  widow  made  advances  out  of 
her  own  funds  for  the  maintenance  and  education  of  her  younger 
children;  and  it  was  held  that  she  was  entitled  to  be  reimbursed 
cut  of  the  general  fund.     Poicell  v.  Powell,  G  Ired.  Ec.^  50. 
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102.  A^estatrix,  in  the  8th  clause  of  her  will,,  directed  as  fol- 
lows :  "  I  will  that  all  the  balance  of  my  property,  not  herein 
disposed  ot;  be  sold  by  my  executors,  and,  after  my  debts  are 
paid,  the  proceeds  of  the  sale  be  divided  into  three  divisions ; 
one-third  to  go  to  the  use  of  the  reformed  church  at  Sardis,  in 
"Si.  county,  N.  C,  one-third  to  be  equally  divided  between  my 
brothers'  and  sisters'  children ;  the  remaining-  third  to  be  held 
by  my  negroes  A.  J.  and  L.  and  U.  It  ivas  held  1st,  that  the 
legacy  to  the  church  at  Sardis  was  good,  the  congregation  hav- 
ing appointed  trustees  according  to  law.  2nd,  that  the  legacy 
to  the  brothers'  and  sisters'  children  was  to  l^e  divided  per  capita 
among  the  legitimate  children,  to  the  exclusion  of  an  illegitimate 
one;  children  meaning  prima  fade  legitimate  ones,  unless  it 
plainly  appeared  from  the  will  that  illegitimate  children  were 
intended  to  be  included  in  the  bequest;  od,  that  the  bequest  for 
the  beneht  of  the  slaves  was  void,  andthat  being  undisposed  of,  it, 
together  with  the  slaves  who  were  also  undisposed  of,  went  to 
the  next  of  kin.     Kirlqxdrick  v.  Rogers,  6  Ired.  Eq.,  130. 

103:  A  testator  directed  the  whole  of  his  negroes  to  be  divi- 
ded as  follows :  one  7th  to  B,  one  7th  to  C,  one  7th  to  G,  one  7th 
to  E,  one  7th  to  ]\I,  one  7th  to  E,  and  one  7th  to  _S.  One  of  the 
Legatees  R,  who  was  a  niece  of  the  testator,  died  in  his  life-time. 
By  the  9th  clause  of  his  vvall,  the  testator  directed  as  follows : 
"my  land  and  stock  of  all  kinds,  &c.,  to  be  sold  at  public  sale, 
all  my  just  debts  to  be  paid  out  of  the  proceeds  of  the  sale." 
He  then  gave  out  of  the  proceeds  of  the  sale  $50  each  to  A,  B, 
and  C.  The  will  then  added  "if  any  left  afterwards  from  the 
proceeds  of  the  sale,  to  be  equally  divided  among  all  my  devi- 
sees;" it  teas  held,  1st,  that  the  share  of  the  negroes  bequeathed 
to  R.  lapsed  by  her  death  in  the  life-time  of  the  testator,  and 
did  not  go  to  her  children  whom  she  left  surviving  her ;  2nd, 
that  the  word  "  devisees  "  in  the  residuary  clause  meant  "  lega- 
tees;" 3rd,,  that  the  legatees,  as  such,  took  no  part  of  the  lapsed 
legacy,  but  as  to  it  and  the  other  property  not  mentioned  in  the 
\\nll,  the  testator  died  intestate;  4th,  that  the  undisposed  of  per- 
sonal property  of  the  testator,  as  well  the  lapsed  legacy,  as  the 
money  on  liand,  notes,  accounts,  &c.,  constituted  the  primary 
fund  for  the  payment  of  debts,  and  the  money  i-emaining  was  to 
be  distributed  among  the  next  of  kin  of  the  testator;  5th,  that 
the  portion  of  the  lapsed  legacy  which  arose  from  the  sale  of  the 
land  did  not  go  to  the  next  of  kin,  but  to  the  heirs  at  law.  Mc- 
Gorlile  V.  SherriU,  G  Ired.  Eq.,  173. 

104.  A  bequest  to  legatees  of  all  the  debts  they  owed  the  tes- 
tator does  not  include  a  bond,  due  and  payable  to  the  testator  as 
guardian  to  an  infant,  noth withstanding,  upon  a  final  settlement 
of  the  guardian  accounts,  the  infant  was  found  indebted  to  the- 
guardian  in  an  amount  larger  than  the  bond  in  question.  Graves. 
V.  WlUiahison,  G  Ired.  Eq.,  318. 
22. 
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105.  A  bequest  of  ''corn,  fodder,  meat  and  other  provision  ots 
hand,"  includes  wine  and  brandy,  which  the  testator  had  laid  in 
and  provided  for  his  own  use.  Mooney  v.  Evans,  6  Ired.  Eq., 
363. 

106.  Where  slaves  are  bequeathed  specifically  to  different  per- 
sons, and  the  executor,  being  compelled  by  circumstances  to  keep 
possession  of  them  for  some  time  after  the  death  of  the  testa- 
tor, either  receives  profits  or  incurs  expenses,  sucli  profits  or  ex- 
penses must  be  attached  to  and  go  with  the  shares,  from  which 
they  respectively  arise.     Nelson  v.  NcIso7i,  6  Ired.  Eq.,  409. 

107.  A  testator,  in  one  clause  of  his  will,  said,  "  I  give  to 
my  daughter  E  a  negro  woman  Leah  and  her  baby,  Anderson, 
her  youngest  child  living."  In  another  clause  he  said  "if  there 
should  be  any  increase  from  my  negro  woman  Leah,  I  want  that 
equally  divided  between  my  three  daughters,  J.,  E.  and  A,  some 
to  buy  and  pay  the  others,  as  I  would  not  wish  anj  sold  out  of 
the  family."  It  ivas  held  that  the  increase  spoken  of  meant  the 
increase  born  during  the  life  of  the  testator.     1  bid, 

108.  A  testator  bequeathed  as  follows:  "  First,  I  give  to  my 
sons  T.  and  J.  and  to  E.  F.'s  children  all  the  balance  of  the  ne- 
groes, to  be  equally  divided  between  them,  with  what  they  have 
had  heretofore,  to  have  and  hold  during  their  natural  lives.  The 
reason  I  give  the  property  to  E.  F's  ,  ray  daughter's  children,  is, 
that  I  am  fearful  S.  F.  wr.uld  spend  it.  My  desire  is  that  the 
property  v/hich  shall  fall  to  E.  F.'s  children  shall  remain  in  the 
hands  of  my  executors,  and  it  is  my  wish  for  them  to  be  hired 
out  until  they  shall  arrive  at  the  age  of  twenty-one.  Secondly,  if 
there  should  be  any  surplus,  after  payment  of  debts,  expenses 
and  legacies,  such  surplus  shall  be  equally  divided  and  paid  over 
to  my  wife  and  three  sons,"  (the  testator  had  a  third  son  for 
whom  he  had  madcia  previous  provision)  "and  E.  F.'s  children 
to  have  their  mother's  part  of  the  surplus,  their  executors  and 
assigns  absolutely  forever."  The  testator,  in  his  lifetime  and  be- 
fore he  had  made  his  will,  had  given  some  slaves  and  other  chat- 
tels to  his  three  sous  and  his  daughter  E.  F.  His  son  John  died  be- 
fore him  leaving  four  cliildren.  It  mas  held,  frsi,  that  the  chil- 
dren of  E.  F.  took  as  a  class  and  not  |jer  capita;  that,  although  the 
general  rule  was,  that  the  words  "  equally  to  be  divided  "  impor- 
ted a  division  jJer  capita,  that  rule  did  not  apply  in  this  case,  the 
context  evidently  showing  that  the  class  was  to  take  as  a  unit, 
as  the  representative  of  their  mother.  Secondly,  that  the  issue 
of  John,  who  died  in  the  testator's  life  time,  living  at  the  death 
of  the  testator,  could  not  take  a  life  estate  in  the  slaves  be- 
queathed to  John  specifically  for  life,  and  that  these  must  go 
into  the  residue,  but  that  the  issue  of  John,  living  at  the  death 
of  the  testator,  were  entitled  to  his  portion  of  the  residue  under 
the  act  of  1816  (see  Rev.  Code,  ch.  119,  sec.  28)  and  that  the 
term  "issue"  included  all  the  descendants  of  John,  living  at  the 
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time  of  the  testator's  death,  and  they  were,  under  the  act,  equal- 
ly  entitled    to   distribution    with   their    immediate    ancestors. 

Tltirdhj,  that  only  the  children  of  E.  F.  who  were  in  esse  at  the 
death  of  the  testator  could  take,  the  general  rule  being  that 
when  the  division  is  not  postponed  by  the  "will,  but  the  shares 
of  each  were  ascertainable  at  the  death  of  the  testator,  only  those 
could  take  under  a  gift  to  children  of  a  particular  person,  who 

were  in  being  when  th-e  will  took  effect.  Fourtlily,  that  there 
might  be  an  immediate  division  of  the  slaves  bequeathed  to  leg- 
atees for  life,  and  also  an  immediate  division  of  the  residue  be- 
queathed among  all  those  entitled.  Fifthly,  that  the  reversion 
to  which  the  representatives  of  the  testator  would  be  entitled, 
after  tlie  expiration  of  the  life  estate  in  the  slaves,  the  same  hav- 
ing been  undisposed  of  by  the  will,  could  not  be  immediately 
divided,  but  at  the  death  of  each  legatee  for  life,  the  slaves  so 
given  to  him  for  life  Avould  constitute  a  part  of  the  general  res- 
iduum and  might  then  be  divided.  Sixthly,  that  the  provision 
in  the  will,  as  to  advancements,  applied  only  to  slaves  advanced, 
and  these  were  to  be  brought  in  by  the  several  donees  in  deter- 
mining their  respective  shares;  and  that,  in  estimating  these  ad- 
vancements, the  value  of  the  slaves  out  and  out  must  be  set  up- 
on them,  it  being  presumed  that  th-e  advancement  was  of  the 
absolute  interest  in  the  slaves,  and  not  of  a  life  estate.  Hender- 
son V.  Womach  6  Ired.  Eq.,  437. 

109.  A  testator  bequeathed  as  follows:  "I  leave  with  my 
daughter  in  law  J.  S.  my  negro  boy  Ambrose,  to  work  for  her 
and  E.'s  four  chilren's  support,  until  the  youngest  one  arrives  at 
the  age  of  seventeen,  then  to  be  sold,  and  the  money  to  be  equally 
divided  among  them  all,  share  and  share  alike."  J.  S.  was  then 
the  widow  of  E.,  a  son  of  the  testator.  Ann,  one  of  the  children, 
died  in  the  lifetime  of  the  testator;  and  Susan,  the  youngest  of 
the  children,  died  after  the  testator,  but  before  she  arrived  at 
the  age  of  seventeen.  It  ims  held,  first,  that  the  share  of  Ann 
lapsed,  and  became  a  part  of  the  undisposed  of  fund,  and  that 
the  widow  was  entitled  equally  with  the  children  to  a  share  of 
the  money  for  which  the  negro  was  sold.  Secondly,  that  Susan's 
legacy  was  vested  and  went  to  her  administrator,  and  that  the 
negro  was  to  be  sold  when  the  next  youngest  child  reached  the 
age  of  seventeen  years.     Smith  v.   Wiseman,  6  Ired.  Eq.,  540. 

"no.  A  testator  devised  to  his  son  A  a  certain  tract  of  land, 
and  to  Ids  son  W.  another  tract,  and  directed  that  A.  should 
erect  on  W.'s  land  a  dwelling  house  withiii  ten  years  from  the 
date  of  the  will,  and,  to  enable  him  to  do  so,  lent  him  the  use  of 
a  negro  man  and  a  wagon  and  four  horses  for  ten  years.  At  the 
end  of  the  ten  years  the  house  had  been  commenced  but  was  not 
finished,  and  what  had  Ijeen  done  was  not  done  in  a  workman- 
like manner,  it  was  held  that  W.  was  not  entitled  to  recover  from 
A.  the  hire  or  profits  of  the  negro  and  wagon  and  horses,  bu+ 
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that  he  was  entitled  to  recover  such  a  sum  as  would  be  sufficient 
to  enable  him  to  finish  the  house  in  a  workman-like  manner. 
Broivn  v.  Broum,  7  Ired.  Eq.,  30. 

111.  A  gift  by  will  of  a  negro  woman  "and  her  increase" 
does  not  include  the  children  born  in  the  lifetime  of  the  testator. 
Turnage  v.  Turnage,  7  Ired.  Eq.,  127. 

112.  A  testator  bequeathed  all  his  personal  property  to  his 
widowanddied,  leaving  him  surviving  her  and  eight  children,  who 
were  born  before  the  making  of  his  will,  and  one  born  afterwards 
for  whom  no  provision  had  been  made ;  it  luas  held  that  the  latter 
was  entitled  to  one-tenth  part  of  the  personal  estate,  though  no 
petition  was  filed  by  such  child  within  the  time  prescribed  by 
the  act  of  assembly,  (see  Rev.  Code,  ch.  119,  sec.  oO,j  the  admin- 
istratrix having  herself  filed  a  bill  under  the  provisions  of  the 
act.     (See  sec.  o6. )     Alston  y.  Alston,  7  Ired.  Eq.,  172.  _ 

113.  Where  two  clauses  in  a  will  are  entirely  inconsistent  one 
with  another,  the  latter  must  prevail;  but  to  produce  this  effect, 
the  two  clauses  must  be  entirely  inconsistent  and  inc;qiable  of 
reconciliation.  Thus,  where  a  testator,  in  one  clause  of  his  will, 
directed  that  his  wife  should  "  have  a  decent  and  comfortable 
support,  to  be  derived  from  all  his  lands  and  tenements,"  and  in 
a  subsequent  clause  devised  to  his  son  A.  in  fee  a  part  of  his 
lands,  and  the  clause  proceeded :  "  subject  nevertheless  to  a  charge 
of  $500  to  be  paid  by  him,  his  heirs,  &c.,  to  his  brother  J.  M.  B. 
as  soon  as  he,  the  said  J.  M.  B.,  shall  have  completed  his  studies, 
vtc,  a  good  and  sufficient  voucher  for  t]?e  payment  of  the  said 
sum  of  $500,  &c.,  shall  vest  in  him,  his  heirs  or  assigns  forever, 
a  good,  pure  and  absolute  estate  of  inheritance  in  the  said  lands 
and  tenements;"  it  loas  held  that  notwithstanding  this  charge  in 
favor  of  J.  M.  B.  the  land  so  devised  was  also  subject  to  its  ap- 
propriate share  of  the  charge  in  favor  ot  the  wife.  Balrd  v. 
Baird,  7  Ired.  Eq.,  2G5. 

114.  A  testator  directed  that  the  income  of  certain  property 
should  be  applied  by  his  executor  to  the  support  and  education 
of  his  children,  but  that  nothing  more  than  the  annual  income 
should  be  advanced  for  that  purpose.  The  Avidow  ot  the  testa- 
tor married  again,  and  her  second  husband  out  of  his  own  funds, 
for  several  years,  maintained  and  educated  the  children,  the 
executor  not  paying  to  him  their  income.  It  icas  held  that 
he  was  entitled  to  recover  from  the  executor  the  amount 
of  the  income  accruing  to  the  cliildren  during  the  time  they 
were  so  supported  by  hira,  but  that  he  could  not  recover  any 
part  of  the  income  accruing  afterwards,  though  what  did  accrue 
was  not  sufficient  to  defray  the  necessary  expenses  advanced  by 
him.     Hardy  v.  Leary,  8  Ired.  Eq.,  94. 

115.  A  testator  bequeathed  as  follows:  "  Sliould  my  negrO' 
woman,  H.,  desire  to  be  sold  in  ihe  neighborhood  of  Washing- 
ton; where  she  was  raised,  I  authorize  and  request  my  executor 
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to  sell  her  and  her  child  S.  to  such  persons  as  she  may  select  in 
that  neighborhood,  and  for  such  prices  as  he  may  think  proper. 
My  executor  is  further  authorized  to  hire  out  said  H.  for  six  or 
twelve  months,  to  such  person  as  she  may  select,  thus  giving 
her  an  opportunity  for  choosing  her  master ;  or  she  may  remain 
with  her  mistress  eight  or  ten  years  if  she  wishes."  The  woman 
preferred  remaining  with  her  mistress,  but  having  had  several 
children  had  become  expensive,  and  her  mistress  declined  to 
keep  her,  without  some  compensation  being  allowed  from  the 
estate.  It  icas  held  that  the  executor  could  not  make  such  al- 
lowance, and  if  the  mistress  Avould  not  keep  and  support  the 
negroes,  the  executor  must  sell  them;  and,  in  doing  so,  he  might 
exercise  his  discretion,  according  to  the  testator's  intention,  and 
might  sell  in  the  neighborhood  of  WasJiington,  to  any  person  at 
a  private  sale,  at  a  reasonable  fair  price.  JVashington  v.  Blovnt, 
8  Ired.  Eq.,  253. 

lie.  Where  general  words  of  description  are  used  in  a  will, 
they  refer  to  the  time  of  the  testator's  death ;  but  Vv'here  par- 
ticular words  are  used,  identifying  the  person  or  thing,  they 
refer  to  the  time  of  writing  the  will.  Tayloe  v.  Bond,  Busb. 
Eq.,  5. 

117.  Where  a  testator  gave  the  residue  of  his  personal  estate 
to  his  wife  and  six  of  his  children,  -and  stated  that  four  of  the 
children  had  been  advanced  in  certain  specific  amounts,  and 
provided  that  the  benefit  of  the  clause  should  not  extend  to  such 
of  the  children  as  did  not  bring  their  advancements  into  ac- 
count; and  in  a  subsecjuent  clause  gave  to  his  wife  one-seventh 
part  of  the  residue,  in  case  all  the  children  accounted  for  their 
advancements;  one-sixth,  in  case  one  only  refused,  and  so  on; 
it  ivas  held  that  if  all  accounted,  the  wife's  share  was  to  be  ascer- 
tained, b}^  adding  the  advancements  to  the  value  of  the  residue 
of  the  estate  in  hand,  and  dividing  by  seven,  so  as  to  give  her 
the  benefit  thereof.     Ibid. 

118.  Where  slaves  are  bequeathed  to  an  infant  grandchild  of 
the  testator,  and  if  she  shall  die  before  arriving  at  twenty-one 
years  of  age,  then  over,  such  legatee  is  entitled  to  the  hires  and 
profits  of  the  property,  until  the  event  shall  happen  on  which 
they  are  limited  over.     Brasivell  v.  Murehead,  Busb.  Eq.,  "iQ. 

11. 1  Under  the  description  of  "nearest  blood  kin,"  a  sister 
take.4  in  preference  to  nephews  and  nieces.  Davenport  v.  Has- 
sd,  Busb.  Eq.,  29. 

120.  Where  a  testator  bequeathed  the  residue  of  his  estate  to 
be  divided  between  a  son  and  two  daughters,  the  son  to  have 
half  a  part,  and  the  daughters  the  residue;  it  was  held  that  the 
word '-part"  meant  "share,"  and  that  the  son,  therefore,  took 
one  sixth.     Fulford  v.  Hancock,  Busb.  Eq.,  55. 

121.  Where  a  testator  bequeathed  $0,000  to  the  "Deaf  and 
Dumb  Institution,"  and  no  persons  of  that  corporate  name  could 


334  LEGACY— 11. 

be  found,  but  persons  were  found  having'  the  corporate  name  of 
"President  and  Directors  of  the  North  CaroHna  Institute  for  the 
education  of  tiie  Deaf  and  Dumb,"  who  are  popukirly  known 
by  the  former  name;  it  was  held  to  be  a  case  of  latent  ambig- 
uity; and  the  hitter  beuig  j^identified  by  extrinsic  evidence,  as 
the  legatee  intended,  was  entitled  to  tlie  bequest.  Deaf  and 
Dumb  Institute  v.  Nonvood,  Busb.  Eq.,  65. 

122.  However  the  general  rule  may  be  both  here  an  in  Eng- 
land, as  to  whether  a  will  and  codicil,  Avhen  admitted  to  probate 
as  one  instrument,  must  be  so  construed,  yet  the  supreme  court 
will  not,  in  determining  the  particular  case  before  it,  overlook 
the  fact  that  the  testator  calls  tlie  second  paper  a  codicil,  and 
that  the  bill  and  answer  speak  of  it  in  the  same  way.  Green  v. 
Lane,  Busb.  Eq.,  102. 

123.  Where  a  testator,  by  one  clause  of  his  will,  directed  that 
on  the  marriage  of  his  widow,  she  should  have  a  child's  part  of 
his  personal  property,  and  by  another  clause  directed  that  on 
her  marriage  or  death,  all  the  property  he  had  given  to  her,  with 
all  his  slaves,  should  be  divided  between  [his  children ;  it  tvas 
held  that  the  latter  clause  did  not  defeat  tlip-  clear  and  express 
provision  made  in  the  former,  but  referred  to  a  division  on  her 
death,  and  the  former  to  a  division  on  her  marriage;  and  that 
notwithstanding  the  verbal  repugnancy,  she  was  entitled  on  her 
marriage  to  a  child's  part.      Oioen  v.  Owen,  Busb.  Eq.,  121. 

124.  Where  a  testator  in  providing  for  his  children,  gave  to 
one  of  his  daughters  enough  of  his  estate  to  make  her  share 
equal  to  those  of  his  other  children,  counting  as  a  part  of  her 
share  ivhat  she  miglit  get  from  her  grandfather,  and  the  grand- 
father was  living  at  the  time  fixed  for  distribution,  and  had 
given  nothing  to  the  testator's  daughter;  it  ivas  held  that  she 
was  entitled  to  a  full  share  of  her  father's  estate,  without  re- 
gard to  what  she  might  thereafter  receive  from  the  grandfather; 
and  that  the  court  would  not  postpone  the  division,  in  order  to 
ascertain  what  might  be  given  by  the  grandfather.     Ibid. 

125.  A  testator,  having  a  wife  and  six  children,  devised  and 
bequeathed  as  follows:  "  I  give  to  my  wife,  as  long  as  she  is  sin- 
gle, all  my  property,  real,  personal  and  mixed.  I  wish  the  ne- 
groes kept  on  the  plantation.  My  children  I  wish  educated 
from  the  proceeds  of  the  plantation  and  funds  in  hand.  When 
my  eldest  arrives  at  legal  age,  I  wish  him  to  have  a  distribu- 
tive share  of  the  estate,  and  my  other  children,  when  they  shall 
have  arrived  at  the  same  age,  I  wish  them  to  have  a  like  share 
with  their  eldest  brother,  provided  the  estate  has  retained  or  ac- 
cumulated property  in  the  meanwhile.  Should  my  wife  marry 
again,  I  wish  her  to  have  what  the  laws  of  her  country  will  al- 
low her,  viz :  one  third  of  the  estate.  If  she  remains  single  un- 
til her  death,  I  wish  my  children  to  be  made  equal  in  their  sev- 
eral lots  of  my  estate ;  and  if  she  marries  and  deducts  her  por- 
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tion,  then  a  like  share  of  the  residue;  it  was  held,  1st,  that  the 
children  were  all  entitled  to  be  maintained  and  educated  out  of 
the  profits  of  the  estate  free  of  charge ;  and  when  they  respect- 
ively arrive  at  the  age  of  twenty  one  years,  they  will  be  entitled 
to  their  respective  shares,  without  being  required  to  account  for 
their  maintenance  and  education;  2nd,  tlir.t  the  expenses  of  the 
maintenance  and  education  of  the  children  were  to  be  paid  out 
of  the  profits  of  the  plantation,  and  the  interest  of  the  funds  on 
hand;  ord,  that  the  term  "funds  on  hand"  meant  cash  on  hand, 
and  money  due  the  estate  by  bond,  note  or  other  security ;  and  that 
the  children  were  respectively  to  receive  such  an  education  as 
was  suitable  to  their  estate  and  condition  in  life;  4th,  that  the 
widow  was  entitled,  while  she  remained  single,  to  all  the  issues, 
rents,  profits  and  interest  of  the  estate,  so  far  as  ths  same  might 
be  necessary  in  the  first  place  for  her  decent  support,  and  then 
that  she  was  entitled  to  all  that  remained  after  the  proper  main- 
tenance and  education  of  the  children ;  5th,  that  the  children, 
until  they  should  respectively  come  of  age,  were  entitled  to 
nothing  out  of  the  estate  but  what  was  necessary  for  their  main- 
tenance and  education;  Gth,  that  each  child  on  coming  of  age 
would  be  entitled  to  one-sixth  of  the  capital  of  the  whole  es- 
tate, after  deducting  tlie  widow's  dower  in  the  land,  and  a  child's 
part  of  the  personal  property,  to  wit,  one-seventh;  7th,  that 
the  share  due  to  the  child  already  of  age  was  to  be  allotted  to 
him  absolutely,  and  he  could  not  thereafter  be  called  upon  to  re- 
fund any  part  thereof;  8th,  the  executor  must  permit  the  widow 
to  retain  possession  of  all  the  estate  except  such  part  as  may 
from  time  to  time  be  allotted  to  tlie  children,  as  they  respective- 
ly come  of  age;  9th,  that  should  the  widow  marry  again,  she 
would  be  entitled  to  dower  in  all  his  lands,  and  a  child's  part  of 
all  the  personal  estate  absolutely.  Marrow  v.  3Iarroii\  Busb. 
Eq.,  148. 

125.  A  bequest  as  follows:  "  I  give  to  my  wife  all  the  property 
I  got  with  her,"  will  pass  all  the  property  received  by  the  tes- 
tator in  consequence  of  his  marriage,  whether  at  the  time  of  the 
marriage  or  alterwards.     Jessirp  v.  JessujJ,  Busb.  Eq.,  179. 

126.  If  a  testator  direct,  that  out  of  certain  property  given  to 
one  ot  his  daughters  she  shall  deduct  what  she  may  have  re- 
ceived in  money  more  than  his  other  daughters,  and  it  appear 
that  they  have  received  unequal  sums,  she  shall  deduct  only 
what  she  may  have  received  more  than  the  daughter  who  re- 
ceived the  next  largest  sum.  Graham  v.  Graham,  Busb.  Eq., 
291. 

127.  Where  a  fund  was  given  for  two  purposes,  one  for  the 
support  and  education  of  the  testator's  children,  and  the  other 
for  their  advancement  in  life  upon  arriving  at  full  age,  and  the 
former  purpose  failed  as  to  some  of  the  children,  because  they 
became  of  age  before  the  death  of  their  father,  it  was  held  that  the 
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fund  was  to  be  divided  equally  among'  the  children,  without  any 
regard  to  previous  expenditures  by  the  father,  as  there  was  noth- 
ing in  the  will  to  show  a  contrary  intent.  .Poindexterv.  Gibson, 
1  Jones  Eq.,  44. 

128.  In  a  bequest  to  R.  of  "  negroes  during  her  Avidowhood, 
and  a  sorrel  mare,  &c.,  to  dispose  of  as  she  may  think  proper," 
the  latter  expression  does  not  apply  to  the  slaves;  as  to  them 
she  does  not  take  an  absolute  estate.  Govhitt  v.  Corhitt^  1  Jones 
Eq.,  114. 

129.  The  word  "  heirs,"  used  generally  in  reference  to  personal 
property,  means  those  who  take  by  law  under  the  statute  ot  dis- 
tribution.    Ibid. 

130.  A  will  of  realty  and  personalty  is  by  the  act  of  1844,  ch. 
3,  sec.  3,  (see  Eev.  Code,  ch.  119,  sec.  6,)  to  be  construed  as 
if  executed  immediately  preceding  the  death  of  the  testator,  un- 
less a  contrary  intention  appears  from  the  will  irself  Hence, 
where  testator  died  in  1853  without  leaving  children,  having 
made  his  will  in  1848,  and  therein  bequeathed  to  his  Avidow  in 
the  following  words:  "in  addition  to  Avhat  the  law  gives  her  of 
my  personal  estate,  I  will  her  the  bureau,  &c.,  it  was  held  that 
she  took  one-half  of  the  personal  estate,  in  addition  to  the  bureau, 
&c.,  under  the  act  of  1852,  ch.  7,  (see  Eev.  Code,  ch.  (34,  sec.  1, 
par.  3,)  instead  of  one-third  to  which  she  would  have  been  enti- 
tled under  the  act  of  1836,  (see  1  Rev.  Stat,  ch.  G4,  sec.  1.) 
Givipi  V.  Givyn,  1  Jones  Eq.,  145. 

131.  Where  a  testator,  after  a  bequest  of  all  his  property  to 
be  sold  and  divided  among  his  heirs  as  his  will  directed,  pro- 
ceeded as  follows:  "I  give  unto  my  daughter  S.  B.,  N.  H.  and 
heirs,  S.  W.  four  children,  (W.,  A.,  C.  and  M.,)  M.  ysf."  it  was  held 
that  the  four  children  of  the  testator's  son,  S.  W.,  took  2xr  capita 
with  the  children  of  the  testator's  children  named  in  the  clause, 
there  being  nothing  in  the  other  parts  of  the  will  to  show  that 
the  testator  meant  otherwise.     Gheeves  y.  Bell,  1  Jones  Eq.,  234. 

132.  The  office  of  a  codicil  is  ordinarily  to  vary  by  adding  to, 
or  taking  from,  a  Avill,  but  not  wholly  to  supplant  it;  and  in  con- 
struing a  codicil  in  reference  to  the  Avill,  the  leading  and  con- 
trolling object  is,  as  it  is  in  construing  the  will  itself,  to  ascer- 
tain the  intention  of  the  testator.  Bradley  v.  Gihbs,  2  Jones 
Eq.,  13. 

133.  A  bequest  of  a  slave  to  a  married  woman,  and  after  her 
death  and  the  death  of  another  "to  fall  to  her  heirs,"  ivas  held  to 
be  within  the  rule  in  Shelly 's  case,  giving  the  absolute  propei*ty 
to  the  wife,  and  tlien  by  the  jus  mariti  to  the  husband.  Kiser 
V.  Kiser,  2  Jones  Eq.,  28. 

134.  The  word  "  heirs,"  when  applied  in  a  will  to  personal 
property,  means  those  who  take  by  law,  or  under  the  statute  of 
distributions.  Ibid.  S.  P.,  Brothers  v.  Cartright,  2  Jones  Eq., 
113. 
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135.  Where  a  bequest  contains  a  true  and  certain  description 
■of  a  slave,  it  shall  not  be  defeated  by  a  further  and  unnecessary 
description,  which  is  untrue.     Joiner  v.  Joiner,  2  Jones  p]q.,  ^^. 

136.  Where  a  will  contains  a  clear  and  unambiguous  disposi- 
tion of  property,  it  shall  not  be  allowed  to  be  revoked  by  a 
doubtful  expression  in  a  codicil,     i  hid. 

137.  As  a  general  rule,  children  of  a  woman  slave  born  after 
the  making  of  a  will  do  not  pass  under  the  bequest  of  the  mother, 
but  if  it  be  manifest  from  the  will  itself  that  such  issue  was  in- 
tended to  pass,  it  will  be  so  decreed  bj^  the  court,  and  such  in- 
tention may  be  manifested  by  a  codicil,  as  well  as  from  some- 
thing appearing  in  the  will  itselt.     Ihid. 

138.  A  bequest  of  "all  my  property  of  every  description  to 
my  good  friend  and  relative,  J.  B.  O.,"  shows  an  intention  to 
make  J.  B.  0.  universal  legatee,  and,  therefore,  gives  him  not 
only  tangible  property,  but  also  money,  stocks,  bonds  and  other 
choses  in  action.     Hurdle  v.  Oidlau\  2  Jones  Eq.,  75. 

139.  A  bequest  to  "all  my  nephews  and  nieces"  includes 
nephews  of  the  half,  as  well  as  the  whole,  blood;  but  does  not 
include  great  nephews  and  neices.  Skull  v.  Johnson,  2  Jones 
Eq..  202. 

140.  A  bequest,  to  "  my  nephews  and  nieces  that  may  be  liv- 
ing at  or  after  my  decease,"  embraces  as  well  those  who  may  be 
born  after  the  testator's -death,  as  those  who  are  living  at  his 
death.     lUd. 

141.  Where  there  is  nothing  in  a  will  to  show  an  intention 
that  the  legatees  shall  take  by  I'amilies,  they  take  jier  capita.  Ihid. 

142.  Where  a  testator,  having  no  issue  and  leaving  a  brother 
and  sister,  the  brother  having  two  daughters  and  the  sister  three 
sons,  devised,  in  several  clauses  of  his  Avill,  estates  to  the  brother, 
and  to  the  sister,  and  to  the  children  of  each  respectively,  and 
gave  to  the  brother  and  sister  no  other  estate  or  interest,  and 
then  added  tlie  following  residuary  clause:  "The  rest  and  resi- 
due I  wish  to  be  equally  divided  between  the  children  of  my 
brother  J.  S.  C.  and  my  sister  A.  A.  A.,"  it  iras  held  that  the 
words  "  children  of  "  Avere  to  be  understood  in  this  clause  as  ap- 
plicable to  the  sister,  and  that,  consequently,  she  took  no  inter- 
est under  it;  and  iurther  that  the  children  of  the  brother  and 
sister  took  2Jer  capita.     Adams  y.  Adams,  2  Jones  Eq.,  215. 

143.  Where  a  testator  bequeathed  personal  property  to  his 
Avife  for  life,  and  then  to  his  daughter  for  life,  and  then  to  the 
■daughter's  surviving  children,  it  icas  field  that  the  wife's  dissent 
from  the  Avill  remoA^ed  her  life  estate,  and  the  daughter  took  the 
property  for  her  life  immediately.  Adams  v.  Gillespie,  2  Jones 
Eq.,  244. 

144.  Where  one-halt  of  the  value  of  a  female  slave,  and  one- 
half  of  her  increase  were  giA^en  to  the  wife  of  the  testator, 
and  the  other  half  to  a  grandson,  but  the  hire  of  all  the  slaves 
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including  this,  had,  in  a  previous  part  of  the  will,  been  given  to 
the  wife  for  life,  and  then  to  her  daughter  for  life,  it  tvas  lield 
that  the  slave  should  be  sold,  and  that  half  of  the  value  should 
go  the  widow,  and  the  interest  on  the  other  half  of  the  value 
should  be  paid  to  the  daughter  during  her  life,  leaving  the  priL- 
cipal  to  be  paid  at  her  death  to  the  grandson.     Ibid. 

145.  Where  a  horse,  saddle  and  bridle  were  bequeathed  to  an 
infant  under  five  years  of  age,  there  beiug  no  such  articles  on 
hand,  it  loas  held,  that  the  executor  should  not  buy  them,  but  in 
the  division  of  the  residue  such  infant's  share  must  be  aug- 
mented by  the  value  of  the  articles  thus  bequeathed  to  him. 
Ibid. 

146.  A  testator  bequeathed  a  female  slave  and  "  her  offspring  " 
to  his  second  wife  during  widowhood,  then  to  such  of  his  chil- 
dren of  that  marriage  as  the  slaves  might  think  fit  to  live  with ; 
and  in  another  clause  that  the  offspring  of  the  slave  were  to  be  di- 
vided among  the  children  of  that  marriage.  The  female  slave,  and 
the  only  daughter  which  she  had,  died  during  the  widowhood, 
the  latter  leaving  several  children ;  it  ivas  held  that,  on  the  ter- 
mination of  the  widowhood,  the  grandchildren  of  the  female 
slave,  whether  born  before  or  after  the  death  of  the  testator, 
passed,  under  the  description  of  "offspring,"  to  the  children  of 
the  second  marriage,  and  that  the  privilege  of  choosing  an  owner, 
from  among  tlie  designated  legatees,  should  be  exercised  by  the 
legatees  themselves,  and  that  if  they  could  not  agree,  the  execu- 
tor might  deliver  the  slave  to  all  of  them,  to  be  held  in  common. 
Delap  V  Delap,  2  Jones  Eq.,  290. 

147.  Where  property  is  given  to  a  mother  for  life,  then  to  her 
children,  and  on  failure  of  children  to  others,  with  a  provision 
that  it  shall  be  valued,  and  the  value  deducted  from  a  share  left 
to  her  by  the  same  will  in  the  general  fund,  it  appearing  to  be 
the  intention  of  the  testator  to  make  the  families  of  his  several 
children  equal,  the  value  of  the  fee  simple  in  the  land,  and  the 
entire  estate  in  the  personal  property  must  be  charged  against 
the  mtsher  in  the  general  division.  Mehane  v.  JVomach,  2  Jones 
Eq.,  293. 

148.  Where  a  testator  had,  by  parol,  given  slaves  to  each  of 
two  sons,  and  in  his  will  bequeathed  the  slaves  by  name  which 
he  had  given  to  his  first  son  to  the  second,  and  vice  versa,  but 
referred  to  the  slaves  as  having  been  previously  given  by  parol, 
it  ivas  held  that  the  first  description  might  be  corrected  by  the 
second  as  the  more  certain,  so  as  to  make  the  will  confirm  the 
gifts  of  the  slaves,  as  originally  made.  Loive  v.  Carter,  2  Jones 
Eq.,  377. 

149.  It  is  a  general  rule,  that  where  the  name  or  description 
of  a  legatee,  or  of  the  thing  given,  is  erroneous,  and  there  is  a 
reasonable  doubt  as  to  the  legatee  or  the  thing,  the  mistake  may 
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be  corrected  either  by  the  context  or  by  parol  testimony,  so  as 
to  carry  out  the  intention  of  the  testator.     Ihid. 

150. 'where,  in  construing  a  ^\'ill,  it  becomes  necessary,  in 
order  to  carry  out  the  intention  of  the  testator,  to  disregard  the 
technical  rules  of  grammar,  the  court  is  at  liberty  to  do  so. 
Ibid. 

151.  The  issue  of  a  female  slave,  born  after  the  making  of  a 
will,  but  before  the  death  of  the  testator,  will  not  pass  simply  by 
the  bequest  of  the  mother.     Ibid. 

152.  A  bequest,  "that  personal  property  belonging  to  my 
estate  shall  be  sold  and  the  proceeds  divided,"  &c..  does  not 
embrace  the  testator's  bonds,  notes  and  accounts.     Ibid. 

153.  Where  property  is  directed  to  be  sold  and  "the  proceeds 
of  sale  equally  divided  between  the  bodily  heirs  ot  my  three 
daughters,  A,  B  and  C,"  it  will  be  divided  per  stirpes.     Ibid. 

154.  Where  there  is  a  direction  in  a  will  that  certain  funds 
shall  be  paid  into  the  clerk's  office  of  a  certain  county  in  another 
state,  for  the  benefit  of  certain  infants,  and  there  is  no  such  court 
as  a  county  court  in  that  state,  but  there  is  a  court  of  probate 
having  the  charge  of  the  estates  of  infants,  the  executor  will  be 
directed  to  pay  the  fund  into  the  office  of  sucli  court.     Ibid. 

155.  In  fixing  the  construction  of  a  will,  the  court  have  a 
right  to  look  to  the  state  of  the  testator's  family  and  the  condi- 
tion of  his  property,  at  the  time  when  the  will  was  written. 
Woods  V.   ]Vooci%  2  Jones  Eq.,  420. 

156.  Where  it  appears  to  have  been  the  intention  of  the  tes- 
tator to  confirm  a  parol  gift  of  a  female  slave  previously  made, 
the  issue  of  such  slave,  born  before  such  bequest,  will  pass, 
though  no  mention  is  made  of  such  issue  in  the  will.     Ibid. 

157.  A  bequest  to  a  deceased  daughter,  and  "  to  the  heirs  of 
her  body,"  which  is  explained  in  the  context  to  mean  the  children 
of  such  deceased  daughter  then  living,  will  be  construed  to  pass 
to  such  children  all  that  the  mother  would  have  taken  under 
such  bequest,  if  she  had  been  alive  at  the  testator's  death.    Ibid. 

158.  Where  a  residuary  fund  is  given,  and  a  bequest  is  made 
of  several  slaves  to  one  of  the  residuary  legatees,  witli  a  direc- 
tion that  these  slaves  are  to  be  valued,  and  "  if  the  valuation 
shall  bo  more  than  a  due  proportion  of  my  estate,"  such  legatee 
is  to  refund  what  is  over  to  "  my  estate,"  it  was  held  that  such 
bequest  was  not  in  satisfaction  of  the  legatee's  resicUuiry  share, 
until  the  value  of  it  had  been  added  to  the  residuum,  and  that 
the  deduction  of  the  value  was  then  to  be  made.     Ibid. 

159.  Where  a  general  residuaiy  f  und  is  ordered  to  be  "equally 
divided  between  my  above  named  children,"  and  in  several  pre- 
vious items  it  is  ascertained  that  the  testator  meant  to  confirm 
previous  gifts  to  the  children  of  bis  deceased  children;  and  it  is 
lurther  provided  in  this  bequest,  that  the  children  of  a  living 
daughter  are  to  take  her  share,  the  fund  must  he  divided  per 
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stirpes  among  his  living  children,  and  the  descendants  of  ihis 
deceased  children.     Ibid. 

160.  A  and  B  were  the  only  children  of  a  deceased  sister  of 
the  testator;  to  A  he  gave  $1,000,  and  to  the  children  of  B  the 
like  sum;  he  then  ordered  one-third  of  a  residuary  fund  to  be 
divided  between  A  and  the  children  of  B,  and  the  other  two- 
thirds  to  go  to  the  children  of  0  and  D,  and  then  added,  "  the 
part  that  shall  fall  to  each  family  to  be  divided  share  and  share 
alike,  it  teas  held  that,  as  to  the  third  given  to  A  and  the  children 
of  B,  A  was  to  have  one-half  of  it  and  the  children  of  B  the  other 
half     Barringcr  v.  Cowan,  2  Jones  Eq.,  43(3. 

161.  Where  a  residuary  fund  is  bequeathed  to  all  the  testator's 
legatees  equally  to  be  divided,  it  loas  held  that  persons  to  whom 
gifts  of  slaves  were  confirmed,  and  one  dollar  in  addition  given, 
were  entitled  to  claim  under  the  description  of  legatees.  Oden 
V.   Windley,  2  Jones  Eq.,  440. 

162.  In  a  bequest  to  all  a  testator's  legatees  equally  to  be  di- 
vided: it  was  held  that  a  person,  to  whom  a  life  estate  in  other 
property  had  been  given,  remainder  to  his  children,  must  come 
in  with  his  children  for  one  share  between  them.     Ibid. 

163.  Where  a  share  in  a  residuary  fund,  given  to  be  divided 
among  all  the  legatees,  is  claimed  by  one  who  had  been  advan- 
ced by  deeds  of  gift  from  the  testator,  he  is  not  bound  to  ac- 
count for  such  advancements  before  claiming  a  share.     Ibid. 

164.  The  general  rule  is,  that  where  several  persons  are  named 
in  a  legacy  with  "the  children"  of  another,  they  will  all  take, 
per  capita,  an  equal  share;  but  where  it  appears  that  the  testa- 
tor intended  an  equality  between  his  own  children,  and  the 
children  of  a  deceased  child  taken  as  a  class,  and  the  latter  are 
mentioned  as  a  class  in  other  parts  of  the  wall,  they  shall  be  so 
treated  in  the  clause  in  question,  so  that  the  legatees  may  take 
per  stirpes.     Gilliam  v.  'Underwood,  3  Jones  Eq.,  100. 

165.  A  bequest  by  a  testator,  that  "all  the  money  I  have  on 
hand,  or  loaned  out,"  shall  accumulate  for  ten  years,  will  em- 
brace all  the  money  due  him  from  any  source,  wliether  he  had 
lent  it  out  or  not;  especially  when  such  a  construction  is  neces- 
sary to  prevent  an  intestacy  as  to  a  part  of  the  estate.  Applet. 
Allen,  3  Jones,  Eq.,  120. 

166.  A  limitation  by  will  to  "the  heirs  or  the  lieirs  of  the 
body,"'  of  a  person  shown  by  the  will  to  be  alive,  is  construed  as 
a  limitation  to  the  children,  and  the  issue  of  deceased  children, 
of  such  person.     Kni<jJitv.  Knight,  3  Jones  Eq.,  167. 

167.  Where  a  legacy  is  given  to  a  class,  as  to  the  children  of 
a  particular  person,  and  there  is  no  intermediate  estate  given, 
only  such  of  the  class  as  are  living  at  the  death  of  the  testator 
can  take ;  but  if  there  be  an  intermediate  estate,  all  of  the  clasa 
may  take  who  have  come  into  existence  at  the  termination  of 
the  intermediate  estate,  and  if  any  of  such  thus  entitled  have 
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died,  their  personal  representatives  will  be  entitled  to  their  shares. 
Ihid. 

168.  Where,  in  one  ulanse  of  a  will,  certain  objects  of  the  tes- 
tator's bounty  are  described  by  words  which  manifestly  embrace 
tliem  as  a  class,  and  in  another  clause,  particularly  in  the  resid- 
uary clause,  they  are  described  by  the  same  words  in  connection 
with  other  legatees,  they  shall  be  again  taken  as  a  c7a.«5,  so  that 
all  the  leg-atees  sliall  take  under  the  latter  clause  per  stirpes  and 
not  jK'v  capita.     LockJiart  v.  LocJiJiarf,  3  Jones  Eq.,  205. 

1G9.  The  general  rule  is,  that  in  the  bequest  of  a  fund  to  sev- 
eral legatees  under  the  description  of  children,  &c.,  they  take 
per  capita,  and  it  is  certainly  so  when  it  is  added  that  they  are 
to  take  "  each  an  equal  share."  Patterson  v.  Patterson,  3  Jones 
Eq.,  208.  ^ 

170.  Where  a  negro  woman  was  given  by  parol  to  a  married 
daughter,  and  afterwards  the  negro  had  a  child,  and  then  the 
father  bequeathed  the  woman  and  Iter  increase  to  the  daughter, 
reciting  that  he  had  mentioned  the  said  woman  in  a  bill  of  sale 
made  l)y  him  to  the  husband,  and,  at  the  time  of  making  the 
Avill,  he  executed  a  bill  of  sale  for  her  to  the  husband,  dating  it 
back  to  the  time  of  the  parol  gift;  it  loas  Jield  that  the  parol  gift 
was  confirmed  by  the  will,  whereby  the  child  passed  as  well  as 
the  woman.      Young  v.  Young,  3  Jones  Eq.,  216. 

171.  Where  a  testator,  after  bequeathing  a  horse,  household 
and  kitchen  furniture,  shop  and  plantation  tools,  added,  "  and 
all  of  every  thing  on  hand  not  mentioned;"  it  loas  //eW  that 
notes  and  other  clioses  in  action  did  not  pass  thereby.     Ihid. 

172.  Where  it  is  declared  in  a  will  that  the  widow  should  take 
of  certain  articles  "as  much  as  she  may  want,"  it  was  held  that 
she  might  take  what  quantity  she  pleased,  even  the  whole  of  the 
articles  mentioned.     Garrison  v.  Eborn,  3  Jones  Eq.,  228. 

173.  The  act  of  assembly  (see  Eev.  Code,  ch.  119,  sec.  6,) 
which  relates  to  the  time  when  a  will  "shall  s])eak  and  take  ef- 
fect," applies  01  dy  to  the  property  mentioned  in  it,  and  not  to 
the  legatees.     Ibid. 

174.  The  act  of  1844  (see  Kev.  Code,  ch.  119,  sec.  6)  relates  to 
the  subject  matter  of  the  disposition  only,  and  does  not,  in  any 
manner,  interfere  with  the  construction  in  regard  to  the  objects 
of  the  gift.     Bobbins  v.  Windhj,  3  Jones  Eq.,  286. 

17.5.  Where  a  testator  devised  and  bequeathed  that  his  wife 
should  "  have  and  hold  all  his  property,  conf^isting  of  land,  ne- 
groes, horses,  etc.,  entirely  under  her  care  during  her  widow- 
hood, and  as  soon  as  she  marries  again,  every  thing  is  to  be  put 
to  sale  and  equally  divided,"  it  icas  held  that  the  wife  took  the 
whole  of  the  estate  during  her  widowhood  for  the  benefit  of  her- 
self and  her  children.     Johnston  v.  Coleman,  3  Jones  Eq.,  290. 

176.  Where  a  testator  directed  that  his  estate  should  be  equally 
divided  between  certain  classes  of  legatees,  without  taking  no- 
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tice  in  his  will  that  he  had  made  advancements  to  some  of  his 
children  who  were  legatees,  it  was  held  thai,  in  dividing  the  es* 
tate,  these  advancements  were  not  to  be  taken  into  the  account. 
Whitsett  V.  Broion.,  3  Jones  Eq.,  297. 

177.  Where  slaves  were  to  be  divided  among  a  class  of  per- 
sons living  in  a  particular  county,  and  ot  the  class  a  feme  covert 
was  a  cedui  que  trust,  it  tvas  held  that  the  fact  of  her  trustee  liv- 
ing out  of  the  county  did  not  prevent  her  from  taking  a  share 
of  the  slaves.      Graves  v.  Iloivard^  3  Jones  Eq.,  302. 

178.  Where  a  testator  bequeathed  as  follows:  "I  give  to  S. 
A.  (his  wife)  all  the  negroes  of  every  description,  that  I  have 
received  through  or  by  her,  viz:  B,  C,  D,"  (naming  them  and 
several  others  and  concluding  the  list  with  an  "&c.,")  "and  all- 
the  undivided  negroes  of  the  estate  of  W.  K.,  also  $312  cash,  the 
amount  for  which  H.,  (one  of  the  negroes  that  came  by  his  wife) 
was  sold,"  and  died  intestate  as  to  the  remainder  of  a  large  es- 
tate, it  was  held  that  the  testator  intended  to  pass  the  increase  of 
the  slaves  of  both  classes,  irrespective  of  the  times  of  their  birth. 
Rcddimj  v.  Allen,  3  Jones  Eq.,  358. 

179.  Where  slaves,  given  as  above  to  a  legatee,  were  hired  out 
by  tlie  executor,  it  was  held  that  the  hires  went  to  the  legatee, 
and  also  the  interest  on  the  sum  of  money  given  in  lieu  of  one 
of  the  negroes  thus  given  was  to  be  counted  from  the  death  of 
the  testator.     Ihid. 

180.  Where  in  the  gift  of  a  legacy  two  modes  of  description 
are  used,  and  there  is  a  discrepancy  between  them,  that  mode 
will  be  followed  which  is  least  liable  to  mistake.     Ibid. 

181.  Where  a  testator  bequeathed  yjroperty  to  a  son  and  three 
daughters,  with  a  provision  that  on  the  death  of  either  of  them 
intestate,  "  or  without  heirs  of  his  or  her  body,"  his  or  her  share 
should  go  over  to  the  others,  and  one  of  the  daughters  died  in- 
testate, leaving  an  illegitimate  child,  it  was  held  that  under  the 
v.'ill,  taken  in  connection  with  the  4th  section  of  the  64th  chapter 
of  the  llevised  Statutes,  the  share  given  to  this  daughter  did  not 
go  over  to  her  brother  and  sisters,  but  belonged  to  her  illegiti- 
mate child.  Fairly  v.  Priest,  3  Jones  Eq.,  383.  (See  Eev.  Code, 
ch.  (M,  sec.  5.) 

182.  Where  a  testator  bequeathed  to  his  widow  certain  slaves, 
which  had  been  mortgaged  to  him,  and  wore  redeemed  by  the 
mortgagor  after  his  death,  it  tvas  hdd,  that  the  widow  was  enti- 
tled to  the  money  paid  for  the  redemption  of  the  slaves,  but  not 
to  have  their  full  value  made  up  to  her  out  of  the  testator's 
estate.     Lane  v.  Bennett,  3  Jones  Eq.,  390. 

183.  Where  a  testator  directed  his  estate  to  be  divided  be- 
tween his  wife  and  certain  children,  she  to  have  her  part  for 
life,  and  at  her  death,  there  was  to  be  an  equal  division  of  the 
part  held  by  her  amongst  the  same  childreii,  it  ums  held  that  one 
of  the  children,  who  had  not  received  his  share  in  the  first  divis- 
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ion,  had  a  riglit  to  have  it  made  good  to  him  in  the  second  di- 
vision.    Johnson  V.  Johnson,  3  Jones  Eq.,  437, 

184.  Where  a  testator  bequeathed  slaves  to  one  for  hfe  in 
express  Avords,  with  an  absolute  power  of  disposition,  without 
any  further  limitation  or  any  residuary  clause,  and  the  first  taker 
died  Avithout  having  exercised  the  power,  it  was  held  that  there 
was  an  intestacy  as  to  such  slaves.  Freeman  v.  Ol'cj/,  3  Jones 
Eq.,  473. 

185.  Where  a  testator  charged  the  Avhole  of  his  property  with 
the  support  of  his  wife  and  the  mother  of  iiis  illegitimate  chil- 
dren, and  added,  "al;  o  P.  H.  R.,  L.  R,  and  H.  M.  li.,  (who  were 
his  two  illegitimate  daughters  and  son,)  until  the  said  H.  M.  R. 
arrives  to  the  age  of  twentjj'-one,"  and  in  another  clause  provided 
that,  upon  the  deaths  of  his  mother  and  kept  mistresf,  in  cer-* 
tain  events  the  whole  property  should  be  delivered  over  to  the 
son,  upon  his  giving  good  security  tliat  he  would  maintain  "his 
two  sisters  until  they  marry  or  be  sufficiently  provided  for,"  it 
was  held  thnt  the  sisters  were  not  to  have  equal  shares  of  the 
estate  with  their  brother,  and  that  their  support  was  not  to  con- 
tinue, in  any  event,  longer  than  their  respective  marriages.  Har- 
rison V.  Bowe,  3  Jones  Eq.,  478. 

186.  The  Avord  "or"  Avill  be  construed  "and"  Avhen  the  plain 
intent  of  the  testator  will  be  otherAvise  defeated;  but  it  is  neA^er 
admissible,  unless  it  be  necessary  to  carry  out  the  manifest  de- 
sign of  the  Avill.     Ihid.  « 

187.  Where,  in  the  distribution  of  a  fund,  two  daughters  of 
the  testator  w^ere  mentioned  as  taking  equall}'-  with  their  bro- 
thers and  sisters,  and  then  w^as  added,  that  these  shares  Avere 
not  to  go  to  them,  but  to  their  children,  it  icas  held  that  they, 
tlie  children,  should  take  per  stirpes,  that  is,  each  class  was  to 
take  the  share  at  first  designated  to  their  mothers.  Sliinn  \. 
MotJey,  3  Jones,  Eq.,  490. 

188.  The  general  rule  is,  that  where  there  is  a  bequest  to 
children,  and  no  life  estate  is  interposed,  and  the  period  of  di- 
A-ision  is  not  postponed,  only  the  children  born  or  in  ventre  sa 
■mere  at  the  testator's  death  can  take.  But  this  rule  is  varied 
Avhere  it  is  manifestly  the  intention  of  the  testator,  that  all  the 
children  that  may  be  born  of  a  person,  as  Avell  as  those  already 
born,  should  take.  And  it  is  the  duty  of  the  executor,  in 
paying  over  the  shares  in  snch  case,  to  take  bc^nd  with 
security  for  the  payment  of  the  shares  of  the  children  that  may 
subsequently  come  into  being.     Ihid. 

181).  Where  a  testator  bequeathed  his  slaves  to  be  equally  di- 
vided betAveen  his  Avife  and  children,  deducting  from  the  share 
of  one  of  his  children  the  value  of  certain  slaves  theretofore 
conveyed_  to  him  by  deed,  it  loas  held  tliat,  in  analogy  to  the 
construction  given  by  the  courts  upon  advancements  under  the 
statute  of  distributions,  the  A^aluation  of  the  slaves  conveA'ed 
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should  be  made  as  of  the  time  when  they  were  given.      Ward^ 
V.  Riddick^  4  Jones  Eq.,  22. 

190.  Where  a  testator  bequeathed  that  at  the  death  of  his 
Avife  his  slaves,  &c.,  should  be  equally  divideed  "  between  all 
my  children  that  are  «ot^  living,  or  their  lawful  heirs;"  it  was 
held  that,  1st,  such  of  the  children  of  the  testator  as  had  died 
Hfore  the  making  of  the  will  were  excluded  from  the  division, 
as  were  also  their  children;  2nd,  that  the  children  of  a  son  of 
the  testator  who  died  in  his  life-time,  but  after  the  making  of 
the  will,  took  under  it  the  share  which  their  father  would  have 
taken,  had  he  survived  the  testator;  3rd,  that  the  distributees  of  a 
son,  who  died  after  the  death  of  the  testator,  but  before  the  time 
of  the  division,  were  entitled  to  his  share,  and  that  his  wife  was 
one  of  such  distributees.  Whitehead  v.  Lassifer,  4  Jones  Eq., 
79. 

191.  It  is  a  general  rule  that,,  where  property  is-  bequeathed  to 
a  class,  as  many  of  that  class  will  be  included  as  can  be,  without 
doing  violence  to  the  will.  Hence  where  slaves  and  other  pro- 
perty were  bequeathed  to  such  grandchildren  of  A  as  should  be 
alive  when  B  died,  and  B  died  in  the  life-time  of  the  testator, 
it  was  held  that  the  grandchildren  born  after  the  death  of  B,  but 
in  the  lifetime  of  the  testator,  took  under  the  bequest.  Carver 
v.  OaJdey,  4  Jones  Eq.,  85. 

192.  Where  a  testator  showed  by  the  context  in  liis  will  a  clear 
intention  to  divide  an  estate  equally  between  his  two  sons,  and 
a  daughter  and  her  children,  the  folloAving  bequest:  "all  the 
property  to  be  divided  between  S.  and  A.  and  B.  share  and  share 
alike;  to  A.  and  B.  and  tlieir  heirs  and  assigns  as  gifts;  to  S.  as 
a  loan  for  the  benefit  other  and  her  children:"  was  held  to  mean 
a  limitation  to  S.  for  her  life,  remainder  to  her  children,  as  well 
those  in  being,  as  those  that  might  be  born  thereafter.  CoaTdey 
V.  Daniel,  4  Jones  Eq.,  89. 

193.  The  general  intention  of  a  testator,  as  declared  in  his 
will,  must  so  far  control  a  particular  clause,  as  to  prevent  an  ab- 
surdity and  an  incongruity  with  other  provisions  in  the  will. 
Where,  therefore,  a  testator  left  seventy-five  slaves  to  his  three 
sons,  and  a  number  of  others  to  be  sold,  and  out  of  the  proceeds 
his  debts  to  be  paid,  and  to  each  of  liis  three  daughters  a  sum 
equal  to  tiie  estiniated  value  of  the  share  of  each  of  his  sons,  and 
provided  that  ii  such  shares  of  the  daughters  were  not  equal  to 
those  of  the  sons,  they  should  be  made  so  by  the  sons  paying 
his  daughters  such  sums  as  would  make  their  shares  equal  to 
the  value  of  the  slaves  given  to  the  sons,  and  it  turned  out  that 
the  debts  absorbed  the  whole  fund,  it  was  held  that  the  daugh- 
ters could  only  claim  from  the  sons  so  much  as  would  make  all 
their  shares  equal.     Purnell  v.  Dudle)/,  4  Jones  Eq.,  203. 

194.  A  bequest  of  "plantation  stock"  will  not  include  cotton 
seed,  any  more  they  would  seed  for  wheat  or  corn.     Ibid. 
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WS.  A  bequest  of  slaves  and  other  property  to  A  and  her  "(in- 
crease forever,"  without  any  allusion  to  a  particular  estate  in  her, 
and  without  any  terms  to  qualify  or  control  the  meaning  of  the 
term  "  increase,"  gives  her  the  absolute  property.  Holderhij  v. 
Holderbi/,  4  Jones  Eq.,  ?il. 

196.  The  word  "money"  or  "monies"  used  in  a  bequest, 
may  include  bank  stock,  notes  and  bonds,  particularlv  when  the 
context  favors  such  a  construction.  Fulkerson  v.  Chittv,  4  Jones 
Eq.,  244. 

197.  Where  slaves  were  bequeathed  to  several  of  the  testa- 
tor's daughters  for  life,  with  remainder  to  their  children,  and  it 
was  provided  that  if  any  of  the  slaves  given  to  the  daughters 
should  die,  the  loss  was  to  be  made  good  to  them  by  the  substi- 
tution of  slaves  of  equal  value  to  be  taken  out  of  a  stock  en- 
trusted to  the  testator's  widow,  for  that  and  other  purposes,  du- 
ring her  life  or  widowhood;  it  luas  held  that  a  loss  by  the  death 
of  a  slave,  happening  after  the  death  of  one  of  the  daughters, 
but  during  the  life  of  the  widow,  was  to  be  made  good  to  the 
childreji  of  such  deceased  daughter.  Miller  v.  Holmes,  4  Jones 
Eq.,  250. 

198.  A  bequest  simply  of  a  female  slave  and  her  increase 
passes  the  mother  only,  and  not  her  increase  born  before  the 
wall  was  made,  or  between  that  time  and  the  death  of  the  testa- 
tor. But  where  a  slave  had  been  put  into  the  possession  of  one 
of  the  testator's  children,  and  had  increase  before  the  will  was 
made,  and  that  fact  was  recited  in  the  will,  a  bequest  of  such 
slave  and  her  increase  ivas  held  to  be  a  conhvmation  of  the  pre- 
vious parol  gift,  and  to  pass  both  the  mother  and  her  increase. 
Williamson  v.  Williamson,  4  Jones  Eq.,  281.  (The  bequest  of  a 
female  slave  and  her  increase  would  subsequently  pass  children 
born  between  the  making  of  a  will  and  the  death  of  a  testator. 
See  liev.  Code,  ch.  119  sec.  27.) 

199.  The  coupling  together  in  a  will,  by  the  use  of  the  con- 
junction "and,"  of  a  slave  and  her  increase,  mentioned  as  hav- 
ing been  previously  given,  with  one  not  so  mentioned,  will  not 
have  the  effect  of  bringing  the  latter  bequest  vvuthin  the  excep- 
tion to  the  general  rule.     Ibid. 

200.  The  state  of  the  testator's  family  and  property  is  not  a 
consideration  of  much  weight  in  arriving  at  the  proper  con- 
struction of  a  will,  where  the  language  is  plain  and  the  mean- 
ing well  established.     Ibid. 

201.  A  bequest  of  slaves  to  a  woman  and  her  children,  she 
having  no  cliildren  at  the  time,  gives  her  an  absolue  estate  in 
the  property.     Jenkins  v.  Hull  4  Jones  Eq.,  334. 

202.  Where  a  testator  devised  and  bequeathed  to  his  wife,  for 
life,  all  his  lands  and  plantation,  with  the  stock  of  every  kind 
upon  them,  she  supporting  a  white  and  slafve  family,  and  added 
that  all  the  rest  of  his  cliattel  property  of  every  description,  ex- 
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cepting  what  he  had  given  to  certain  legatees,  was  to  go  to  his 
wife ;  it  was  held  that  by  a  strong  implication,  she  was  to  take 
as  a  gift  all  the  crops  and  provision  on  hand  at  his  death. — 
Swain  V,  Spruill,  4  Jones  Eq.,  Sfil 

203.  Where  a  testator  expressly  gives,  specifically,  for  life, 
things  which  may  be  consumed  in  the  use,  with  a  limitation 
over,  the  conrt  ot  equity  has  no  power  to  control  the  disposition 
of  the  testator,  b}^  denying  the  use  of  the  things  thus  given,  to' 
the  first  taker,  as  bestowed  by  the  Avill,  although  it  may  impair 
the  value  of  the  things  or  extinguish  them,  to  the  loss  ot  the 
ulterior  legatee.     Ibid. 

204.  The  increase  of  a  female  slave  born  after  the  making  of 
a  will,  (made  before  the  Revised  Code  went  into  operation)  and 
before  the  death  of  the  testator,  does  not  pass  under  a  bequest 
of  the  mother.     Elliott  v.  Posten,  4  Jones  Eq.,  433. 

205.  A  wagon  will  pass  under  a  bequest  of  '"■  all  my  farming 
utensils."     Ibid. 

206.  "  Increase  "  annexed  to  the  gift  of  a  female  slave,  in  a 
will,  does  not,  ijer  se  (as  the  law  formerly  stood)  pass  the  issue 
born  before  the  testator's  death;  and  the  court  cannot  rey'ec^  a 
word  which  makes  a  phrase  insensible,  and  suhstitute  another 
which  makes  it  sensible,  in  order  to  make  such  increase  pass, 
unless  there  be  something  in  the  will  itself  which  justifies  such 
rejection  and  substitution,     Par'ker  v.   Parker,  4  Jones  Eq.,  439, 

207.  Where  slaves  and  other  personal  chattels  were  bequeathed 
to  a  woman  for  her  support  during  her  life,  "  and  what  remains 
at  her  death  to  be  sold  and  equally  divided  among  the  heirs  of 
her  body,"  it  loas  held  that  the  rule  in  Shelly 's  case  did  not  ap- 
ply, and  that  under  the  terms  "  heirs  of  her  body  "  her  children 
and  the  issue  of  such  as  had  died  took  the  remainder  as  purcha- 
sers.    Thoinjisonv.  Mitchell,  4  Jones  Eq.,  441. 

208.  A  bequest  of  a  fund  to  A  and  B,  who  were  "  to  share 
equally  with  the  children  of  C,''  ^vas  held  to  make  A,  B  and  the 
children  of  C  take  per  capita.  Harrell  v.  Davenport,  5  Jones 
Eq.,  4. 

209.  The  legatees  of  slaves  specifically  bequeathed  are  enti- 
tled to  their  hires  from  the  death  of  the  testator.     Ibid. 

210.  Where  a  testator  bequeathed  a  fund  to  be  equally  divi- 
ded among  the  "following  heirs,  my  son  J.  W.  E.,  my  grand- 
son J.  T.  li.,  M.  C.'s  children,  that  she  now  has,  or  may  hereaf- 
ter have,  &c;  N.  T.'s  children,  etc.;  1\I.  G.'s  children,  &c.,  and  T. 
R.'s  children,"  &c.,  and  the  testator  spoke  cf  his  daughters  as 
being  alive,  it  ivas  held  that  the  division  was  to  be  per  stirpes 
and  not  per  capita.     Boper  v.  Pvoper,  5  Jones  Eq.,  16. 

211.  Where  a  fund  is  given  to  a  class,  as  to  children  born  or 
to  be  born,  the  children  taking  shares  may  be  required  to  give 
security  to  contribute  pro  rata  for  any  child  afterwards  coming 
into  being.     Ibid- 
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212.  Where  a  testator,  having  three  sons  and  seven  daughters, 
provided  for  one  of  his  daughters  by  name,  and  then  directed 
that  the  residue  of  his  estate  shoukl  be  divided  into  nine  equal 
parts,  three  of  which  were  to  be  given  to  his  three  sons,  and  the 
other  six  parts  to  be  allotted  to  his  daughters,  it  tvas  held  that 
the  testator  intended  the  six  jiarts  should  go  to  the  six 
daunhters  w'ho  were  not  provided  for,  to  the  exclusion  of  the  one 
who  was.     Siiepard  v.  Wright,  5  Jones  Eq.,  20. 

213.  It  is  a  settled  rule,  that  when  a  fund  is  bequeathed  to 
a  class,  all  who  answer  the  description  up  to  the  time  when  it 
is  to  be  paid  or  divided,  are  entitled  to  a  share.  Therefore,  a 
bequest  "  to  the  heirs  of  the  body  of  A,"  to  be  paid  as  they  come 
of  age,  will  take  in  all  the  descendants  of  A  that  were  born  at 
the  testators  death,  and  also  those  born  afterwards  and  before 
ttie  oldest  child  became  of  age,  to  be  paid  to  them  as  they  re- 
spectively attain  the  age  of  twenty-one  years.  Hawkins  v.  Ev- 
erett, 5  Jones  Eq.,  42. 

214.  Where  a  testator  bequeathed  one  half  of  his  whole  estate 
to  his  A\^fe  absolutely,  and  after  giving  several  other  legacies, 
gave  the  residue  to  several  persons  named,  and  added 
that  "  his  wife's  portion  was  to  be  taken  off  before  the  other 
distribution,"  it  tvas  held  that  the  intention  was  that  the  widow 
should  have  one  half  of  the  gross  amount  of  the  estate,  irrespec- 
tive of  charges  of  any  kind.     Bleadoics  v.  Moore,  5  Jones  Eq.,  54. 

215.  A  bequest  of  a  fund,  to  be  equally  divided  between  the 
testator's  "wife,  and  his  sons  E.  and  A.  and  the  heirs  a.t  law  of 
B.  and  C.  decesased,"  wdll  make  E.  and  A.  and  the  children  c^ 
B.  and  the  children  of  (J.  take  -per  capita,  there  being  nothing  to 
take  the  case  out  of  the  general  rule.  Feimster  v.  Tucker,  5 
Jones  Eq.,  69. 

216.  The  act  of  1844,  (Rev.  Code,  ch.  119,  sec.  6,)  w^hich  de- 
clares the  time  at  which  a  will  shall  be  constru.ed  to  speak,  loas 
held  not  to  give  any  force  to  the  subsequently  passed  act  in 
regard  to  the  increase  of  slaves,  (Rev.  Code,  ch.  119,  sec.  27,)  so 
as  to  pass  the  increase  of  slaves  born  after  the  making  of  a  will 
and  the  death  of  the  testator,  under  a  will  made  before  the  latter 
act  was  passed,  although  the  testator  died  before  it  went  into 
operation.      Williamson  v.  Williamson,  5  Jones  Eq.,  142. 

217.  Where  a  testator  gave  to  his  wife,  for  whom  ho  expressed 
great  affection,  and  wdio  had  no  other  provision,  all  his  property, 
'•to  raise  and  educate  his  children,  and  to  dispose  of  the  same 
arrong  all  of  them,  as  their  circumstances  might  seem  to  require, 
and  to  sell  any  of  it  for  the  benefit  of  her  family,"  and  appointed 
her  sole  executrix,  it  was  held,  1st,  that  the  legal  title  to  the  real 
and  personal  estate  was  invested  in  the  wife  in  trust  to  manage 
the  property  at  her  discretion  for  the  support  of  herself  and  for 
the  raising  and  education  of  his  children,  and  that  the  equitable 
reversion  in  the  residue,  after  those  purposes  should  be  answer 
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ed,  vested  in  the  children,  subject  to  be  divested  by  the  exercise 
of  the  power  given  to  her  to  dispose  of  it  among  all  the  children 
as  their  circumstances  might  require ;  2ndly,  that  the  wife  had 
a  right  to  contract  debts  for  the  raising  and  education  of  the 
children,  and  to  support  the  family  on  the  credit  of  tlie  estate, 
and  that  the  estate  was  liable  for  such  debts;  3rdly,  that  the 
widow  having  died,  leaving  a  will,  her  executor  acted  properly 
in  keeping  up  the  family  establishment  until  the  questions  grow- 
ing out  of  the  will  could  be  settled;  4thly,  that  the  interest  of 
a  child  in  the  trust  was  vested,  and  that  one  of  the  daughters 
having  married  and  died  in  the  lite  time  of  her  mother,  her  rights 
went  to  her  husband  as  her  administrator,  and  not  jure  mariii; 
5thly,  that  upon  the  death  of  the  wife,  without  having  exercised 
the  power,  the  legal  title  of  the  real  estate  vested  in  the  chil- 
dren, in  which  was  merged  their  equitable  title,  and  that  the 
title  of  the  personal  passed  by  her  will  to  her  executor,  subject 
to  debts  and  tlien  to  the  disposition  of  the  husband's  will.  Little 
V.  Bennett,  5  Jones  Eq.,  156. 

218.  Where  a  testator  bequeathed  certain  property  to  his  wife 
for  life,  and  after  her  death  in  trust  for  the  children  of  one  of  his 
sons,  to  be  divided  among  them  as  they  should  come  of  age,  it 
was  lield  that  at  least  all  the  children  born  before  the  eldest  ar- 
rived at  full  age  were  entitled  to  a  share  of  the  property.  Simp- 
son V.  Spence,  5  Jones  Eq.,  208. 

219.  Where  a  testator  bequeathed  property  to  children  as  a 
class,  and  directed  the  profits  to  be  "applied  annually  to  their 
i^e,"  it  was  held  that,  at  the  division  of  the  property,  the  rents- 
and  profits  should  be  so  divided  that  each  should  get  what  he 
would  have  had,  if  it  had  been  applied  from  year  to  year  as  di- 
rected.    Ihid. 

220.  Where  a  testator  bequeathed  slaves  to  a  trustee,  in  trust 
for  one  of  his  daughters  and  her  children,  '^free  and  exclusive 
of  any  control  of  her  husband,"  and  she  had  children  at  the  time, 
it  was  held  that  the  bequest  being  in  trust,  it  was  to  be  construed 
to  be  for  the  daughter  for  life  and  then  for  such  children  as 
might  thereafter  be  born,  as  well  as  for  those  already  born.  Fari- 
haiiJt  V.  Taylor,  5  Jones  Eq.,  219. 

221.  Where  a  testator  had  placed  in  the  possession  of  a  mar- 
ried daughter  several  slaves,  among  whom  was  a  female  who- 
had  two  children  born  after  the  gift  and  before  the  testator's 
death,  and  he  by  his  will  confirmed  the  gift  of  the  negroes  "al- 
ready received,"  and  in  another  clause  required  his  whole  estate 
real  and  personal  to  be  divided  "after  the  manner  of  law  and 
equity,"  it  urts  held,  that  the  testator  intended  the  slaves  should 
be  valued  as  they  were  at  the  time  of  the  original  gift,  so  that, 
although  the  daughter  was  to  have  the  two  children,  they  were 
not  to  be  included  in  the  valuation  of  her  slaves.     Ibid. 

222.  Where  a  surplus  fund  was  bequeathed   by  a  father  in 
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these  words,  "  my  desire  is  that  such  surphis  be  equally  divided 
and  paid  over  to  my  son  A  and  my  daughter  i\I ;  my  will  is 
that  my  daughter  ^Nl's  equal  part,  in  this  last  devise,  to  her  bodi- 
ly heirs,  equally  to  be  divided  between  them ; "  it  was  held^  that 
the  daughter  took  an  estate  for  life  in  one-half,  with  remainder 
to  her  children.     Fless  v.  Cohle,  5  Jones  Eq.,  231. 

223.  Under  a  bequest  in  a  will  to  the  testator's  "next  of  kin," 
f-  without  other  explanatory  words,  the  nearest  of  kin  shall  take. 

Hence,  under  such  a  bequest,  it  teas  held,  that  the  testator's  daugh- 
ter should  take  alone,  to  the  exclusion  of  the  children  of  a  de- 
ceased daughter.     Harrison  v.  Ward,  5  Jones  Eq.,  236. 

224.  Upon  a  bequest  to  children  as  tenants  in  common,  with 
a  postponement  of  the  division  of  the  property,  the_  expenses  for 
the  maintenance  and  education  of  each  of  the  children  are,  in 
the  absence  of  any  direction  to  the  contrary,  a  separate  diarge 
upon  his  or  her  share  of  the  profits.  Branch  v.  Branch,  5  Jones 
Eq.,  268. 

225.  Where  a  testator  gave  to  his  wife  the  share  she  would 
take  as  in  case  of  an  intestacy,  and  gave  the  residue  to  his  chil- 
dren, and  directed  that  his  whole  estate  should  be  subject  to  the 
support  of  his  family  and  education  of  his  children,  and  provid- 
ed that  tlie  education  of  his  children  should  be  under  the  direc- 
tion of  their  mother,  and  that  as  the  children  should  become  of 
age  or  marrv,  the  executor  should  allot  a  share  to  each;  it  ivas 
held  to  be  the  intention  of  the  testator,  that  the  whole  estate 
should  go  into  the  bands  of  his  wife  for  the  support  of  herself  and 
children,  and  that  the  executor's  sole  duty  was  to  make  the  al- 
lotment as  the  children  might  arrive  at  age  or  marry.  Graves 
v.  Graves,  5  Jones  Eq.,  280. 

226.  Where  a  testator  directed  that  his  widow  and  children 
should  remain  together  as  a  family,  she  keeping  the  whole  estate 
for  the  su]-)port  of  the  family  and  education  of  the  children,  with 
directions' that  each  child  should  have  a  share  on  arriving  at 
age  or  marrying,  and  the  arrangement  was  defeated  by  the  ne- 
cessity of  selling  the  homestead  for  the  payments  of  debts,  it 
vms  held  that  the  shares  of  the  children  became  immediately 
pavable  to  their  guardians.     Ibid. 

2-27.  Where  real  and  personal  property  were  in  the  same  clause 
devised  and  bequeathed,  to  be  sold  and  the  proceeds  divided 
among  the  testator's  "  heirs  at  law,"  it  teas  held  that  the  distribu- 
tion was  to  be  ms.de  per  stirpes.  Rogers  v.  BriclJwuse,  5  Jones 
Eq.,  301.  .   . 

228.  The  statute  (see  Rev.  Code,  ch.  119,  sec.  28)  giving  the 
legacy  intended  for  a  child,  who  died  in  the  lifetime  of  the  tes- 
tator,"^to  his  or  her  children,  was  not  intended  for  the  creditors 
of  such  deceased  child,  so  that  his  or  her  children  do  not  take  it 
subject  to  his  or  her  debts.     Smith  v.  Smith,  5  Jones  Eq.,  305. 

229.  The  word  "increase"  of  a  woman   includes   chddren. 
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grand-children,  &c.,  issue  of  the  body;  where,  therefore,  a  will 
gave  a  female  slave  and  her  child  then  born  to  A,  and  then  gave 
the  woman  and  her  "  increase  "  over  to  others  after  the  death  of 
A,  it  was  held  that  the  hmitation  over  included  the  child  mentioned, 
as  well  as  the  subsequent  increase  of  the  woman.  Moye  v.  Moye, 
5  Jones  Eq.,  359. 

230.  Where  a  testator  bequeathed  one  of  tlie  children  of  a  fe- 
male slave  to  each  of  the  children  of  A,  and  in  case  there  should 
be  of  the  children  of  the  said  slave  more  than  were  sufficient  to 
answer  the  said  specific  bequests,  then  the  residue  to  two  other 
persons,  it  tvas  held  that  the  children  of  A  were  entitled  to  choose 
from  among  the  increase  of  the  woman  what  slaves  they  would 
have  before  the  residue  passed  to  the  two  other  legatees.     Ibid. 

231.  Where  real  and  personal  estate  were  given  in  the  same 
clause  to  the  testator's  heirs,  to  be  equally  divided  between  them, 
it  was  held  that,  as  the  testator  intended  a  division  per  stirpes  as 
to  the  land,  he  meant  a  similar  division  as  to  his  personal  estate. 
Burginv.  Patton,  5  Jones  Eq.,  425. 

232.  Where  a  testator  evidently  intended  to  cut  off  one  class 
of  his  grandchildren  as  a  unit,  but  failed  to  do  so,  and  they  came 
in  under  the  description  of  heirs,  it  ivas  /ie?c?  that  they  must  come 
in  as  a  unit  and  take  p)er  sthycs  what  their  deceased  mother 
would  have  taken.     Ibid. 

233.  Where  a  testator  gave  real  and  personal  estate  to  his  own 
heirs,  equall}^  to  be  divided,  and  it  being  decided  that  the  chil- 
dren of  a  deceased  daughter  were  intended  to  take  per  stirpes,  it 
was  held  that  the  same  rule  must  apply  to  the  children  ot  a  de- 
ceased son.     Ibid. 

234.  Where  a  testator  bequeathed  as  follows:  "  I  lend  to  my 
vni'e  during  her  life  all  my  negroes  (three  in  number)  for  the 
purpose  of  raising  and  educating  my  two  sons,"  and  bequeathed 
in  appropriate  terms  to  his  wife,  as  guardian  to  his  two  sons,  the 
remainder  of  his  estate,  it  ivas  held,  that  as  a  life  estate  in  the 
slaves  was  but  a  reasonable  share  of  the  husband's  estate  for  the 
Avife,  the  first  clause  meant  to  give  that  to  her  beneficially  with 
a  mere  recommendation  in  favor  of  the  sons,  and  that  the  sons 
under  the  latter  clause  took  the  remainder  of  his  estate.  Mason 
V.  Sadler,  6  Jones  Eq.,  148. 

235.  A  bequest  of  a  female  slave  and  her  youngest  child  "  will 
pass  the  child  who  is  youngest  at  the  death  of  the  testator,  and 
not  the  one  who  is  such  at  the  time  of  the  making  of  the  will. 
Scales  V.  Scales,  6  Joucs  Eq.,  163. 

236.  Where  the  thing  given  specifically  answers  the  descrip- 
tion in  every  particular,  it  must  pass;  for  there  being  no  latent 
ambiguity,  there  is  no  room  for  extrinsic  proof  that  the  thing 
was  not  the  one  meant.     Ibid. 

237.  Where  a  testator  bequeathed  a  certain  slave  to  one  of 
his  sons,  and  then  provided  thst  if  he,  the  testator,  should  s  ell 
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said  slave,  his  proceeds  should  go  into  a  common  fund,  and  af- 
terwards by  a  codicil  he  made  a  contingent  limitation  of  the 
same  slave  to  one  of  his  daughters  and  her  children,  in  the  event 
that  his  son  should  die  without  leaving  children,  and  then  ad- 
ded that  if  any  of  the  slaves  bequeathed  to  this  daughter,  either 
in  his  will  or  his  codicil,  were  sold  by  him,  their  value  should  be 
made  good  to  her  out  of  his  estate,  and  he  afterwards  sold  the 
said  slave,  it  loas  held  that  the  said  slave  was  not  given  to  his 
daughter  either  by  his  will  or  codicil,  and  that  she,  therefore, 
had  no  claim  to  the  proceeds.  Tilman  v.  Tilman,  6  Jones  Eq., 
206. 

238.  Where  a  testator  had  acquired  certain  slaves  from  his 
maternal  grandfather,  who  lived  and  died  in  the  county  of  j\Iar- 
tin,  he  bequeathed  to  his  aunt  as  follows:  "all  my  negroes  on 
my  Eoanoke  plantation  (which  lay  in  the  county  of  JMartin,) 
also,  all  my  negroes  on  my  Edgecombe  farms,  which  I  got  from 
Martin  county,  whether  1  inherited  or  purchased  them,"  it  ivas 
held  that  as  it  appeared  to  be  the  purpose  of  the  testator  to  re- 
store all  the  slaves  which  he  had  got  from  the  count}''  of  J\Iartin 
to  their  original  place  of  residence  and  to  their  family  connec- 
tions, his  aunt,  who  by  his  death  became  the  owner  of  the  Ro- 
anoke plantation  and  resided  in  ]\lartin  county,  took  under  this 
bequest  all  the  slaves  bought  by  the  testator  in  Martin  or  elsewhere 
and  removed  from  that  county  to  Edgecombe,  also  the  children 
born  in  Edgecombe  of  women  brought  from  Martin,  and  also  achild 
of  a  woman  on  the  Eoanoke  plantation,  but  which  was  at  the 
testator's  death  casually  residing  with  his  aunt.  Norjleet  v. 
Slade,  6  Jones  Eq.,  217. 

239.  A  bequest  of  "  wheat  and  corn  on  hand "  will  embrace 
only  that  which  was  in  the  testator's  granaries  at  his  death,  and 
not  the  crop  standing  in  the  fields  ungathered.  Adams  v.  Jone6, 
G  Jones  Eq.,  221. 

240.  A  bequest  of  "  property,"  to  be  sold,  will  embrace  stock  in 
a  railroad  company.     2  bid. 

241.  A  general  deposit  in  bank  is  not  included  as  "a  debt 
due  the  testator,"  in  a  bequest  of  debts  due  him  to  be  collected 
and  disposed  of  in  a  particular  manner,  a  deposit  in  bank  not 
beino-  commonly  understood  "a  debt"  due  the  depositor.     Ibid. 

242.  Where  a  testator  gave  directions  in  his  will  that  his  wife 
shouhl  "  put  out  his  money  and  take  security  for  it,"  it  icas  held 
that  the  executor  was  not  bound  for  the  money,  as  he  was  not 
authorized  to  interfere  with  the  widow  in  the  investment  and 
management  of  the  fund.  Ballentyne  v.  Turner,  6  Jones  Eq., 
224. 

243.  Where  there  were  two  persons  of  the  same  name  men- 
tioned in  a  will,  one  a  granddaughter  of  the  testator,  to  whom 
a  small  legacy  was  given,  the  other  a  daughter  to  whom  a  larger 
portion  was  given,  in  a  clause  with  two  other  daughters,  it  was 
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iLeld  that  it  was  a  case  of  a  patent  ambiguity,  but  that  the  con- 
nection in  which  tlie  name  stood  in  the  latter  clause  showed 
that  the  daughter  was  meant  to  take  as  the  legatee  under  that 
clause.     1  hid. 

244.  Where  a  bequest  was  made  to  the  children  of  a  brother 
and  sister  of  the  testator,  to  which  was  added,  "that  is  on  the 
supposition  that  my  brother  is  dead;  but  if  he  is  alive  at  the 
time  of  my  death,  then  he  is  to  receive  one-half  of  my  estate;" 
it  loas  held  that  the  brother  being  alive  at  the  testator's  death 
took  one-half  of  the  estate,  and  that  his  children  took  nothing. 
Chambers  v.  Eeid,  6  Jones  Eq.,  304. 

245.  It  is  the  general  rule  that  grandchildren  and  great- 
grandchildren cannot  be  included  in  a  division  directed  to  be 
made  among  children,     llordecai  v.   Bojjlan,  6  Jones  Eq.,  365. 

246.  Where  a  testator  gave  to  his  wife  as  follows:  "all  my  ne- 
groes and  their  increase,  and  all  the  money  I  may  have  at  my 
death,  and  all  that  may  be  due  me  on  bonds  and  notes,  and  my 
wish  is,  that  at  her  death  she  will  give  the  one-half  of  all  I 
give  her,  and  the  increase  of  my  negroes,  to  my  brother,  J.  P. 
C.,  and  to  M.  A.  T;"  it  tvasheld  that  by  these  words  a  trust  was 
created  in  favor  of  J.  P.  C  ,  and  M.  A.  T.,  and  they  at  the  death 
of  the  wife  were  entitled  to  one-half  of  the  property  given  to  her. 
Cook  V.  Ellington,  6  Jones  Eq.,  371. 

247.  A  bequest  in  these  words,  after  a  bequest  to  A,  a  daugh- 
ter of  M.  P:  "  I  give  and  bequeath  to  all  the  rest  of  my  nieces, 
M.  P.'s  children,  that  she  now  has  or  may  hereafter  have,  Maria 
and  Jim  to  share  equally,  the  above  negroes  to  remain  in  the 
hands,"  &c.  M.  P.  had,  at  the  time  when  the  will  was  made,  no 
other  daughter  than  A,  but  had  two  sons ;  and  it  was  held  hthat 
the  bequest  was  not  confined  to  the  other  daughters  which  M. 
P.  had,  other  than  A,  but  embraced  the  sons  and  all  the  chil- 
dren which  M.  P.  had  or  might  have,  whether  born  before  the 
death  of  the  testatrix  or  afterwards,  exclusive  of  A.  Pickett  v. 
Southeiiand,  1  Winst  Eq.,  07. 

248.  A  bequest  to  grandchildren,  or  children  and  grandchil- 
dren, eo  nomine,  with  a  direction  for  an  equal  division  among 
them,  is  a  gift  to  them  per  capita.  Lane  v.  Lane,  1  Winst.  Eq., 
84. 

249.  If  personal  property  be  given  to  A,  until  B,  an  infant, 
arrives  at  the  age  of  twenty-one,  and  then  to  B,  and  B  dies  un- 
der the  age  of  twenty-one  in  the  life-time  of  the  testator,  A  will 
have  an  estate  in  it  until  B  would  have  been  twenty-one,  had 
he  lived.     Goley  v.  Ballance,  1  Winst.  Eq.,  89. 

250.  A  bequest  of  "  all  my  farming  tools  of  every  descrip- 
tion, that  are  not  otherwise  disposed  of,"  is  a  gift  to  the  legatee 
of  a  wagon  used  on  the  farm,  and  of  blacksmith's  tools  used  in 
doing  the  work  of  the  farm,  though  occasionally  used  also  in 
doing  work  for  the  neighbors.  Flatt  v.  Moody,  1  Winst.  Eq.,  91. 
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251,  A  bequest  of  "all  my  present,  stock  of  liog-s,  or  that  I 
may  have  at  the  time  of  my  death,  together  with  tlieir  iucrease," 
passes  the  testator's  interest  in  hogs  in  his  possession  at  the 
time  of  his  death,  which  belonged  to  the  estate  of  his  son,  dead 
intestate  and  without  issue,  there  being  no  administrator  on  the 
son's  estate.     Ihid. 

See  (Devise — Construction — What  passes  and  who  takes,  28- 
33-34-56.) 

III.       WHETHER    VESTED,    COXTIXGEXT    OR    EXECrTORY. 

1.  A  bequeathed  a  negro  and  horse  to  B,  and  declared  that  if 
B  should  die  "  without  heir  lawfully'-  begotten  of  her  body,"  the 
negro  and  horse  should  belong  to  C.  It  ivas  held  that  the  limi- 
tation to  C  was  too  remote.  MaWiews  v.  Daniel,  1  Murph.,  42. 
(Such  a  limitation  would  be  good  now.  See  Rev.  Code,  ch.  43, 
sec.  3.) 

2.  Where  a  testator  bequeaths  his  chattels  to  his  wife,  until 
his  youngest  daugliter  arrives  at  the  age  of  twenty-oue  years, 
and  then  to  be  equally  divided  between  his  wife  and  daughters, 
this  is  a  vested  legacy  in  the  daughters  upon  the  death  of  the 
testator;  for  the  division  of  the  property  is  not  annexed  to  the 
substance  of  the  legacy,  but  to  the  time  of  enjovmeut.  Perry  v. 
Rhode.%  2  :\Iurph.,  140. 

3.  The  general  rule  in  cases  of  legacies  is,  that  if  the  legatee 
die  before  the  day  of  payment,  his  representative  will  be  entitled 
to  it,  unless  the  will  shows  a  manifest  intention  to  the  contrary. 
And  there  is  a  distinction  between  the  gift  of  a  legacy  to  a  man 
at,  or  if,  or  when  he  attains  the  age  of  twenty-one,  and  a  legacy 
payable  to  a  man  at,  or  when  he  attains  the  age  of  tweuty-one. 
In  the  first  case,  the  attaining  the  age  of  twenty  is  as  much-  at- 
tached to  the  substance,  as  to  the  'p'^tyment  of  the  legacy,  and, 
therefore,  the  legacy  lapses  by  the  death  of  the  legatee  before 
the  time ;  in  the  last  the  attaining  twenty-one  refers  not  to  the 
stibstanct,  but  to  the  payment  of  the  legacy,  therefore  does  not 
lapse  by  the  legatee's  death  before  the  tim.e.     Ihid. 

4.  A  bequeathed  certain  personal  estates  to  trustees  "  until 
some  one  of  his  grandchildren,  the  lawful  children  of  his  daugh- 
ter B,  should  arrive  at  the  age  of  twenty-one  years,  at  which  time 
the  property  was  to  be  divided  among  his  said,  grandchildren 
equally,  share  and  sliare  alike."  At  the  death  of  the  testator 
there  were  three  grandchildren  living ;  after  his  death,  and  before 
the  eldest  attained  the  age  of  tA\-eiity-one  y^ars,  seven  others 
were  born.  Held  that  all  the  grandchildren,  living  at  the  time 
the  first  of  them  attained  to  the  age  of  twenty-one  years,  are  en- 
titled sliare  and  share  alike.     Eesion  v.  Clayton,  2  Murph.,  198. 

5.  Where  legacies  are  given  to  three  or  more  persons  as 
tenants  in  common,  with  a  bequest  to  the  survivors  upon  the 


854  LEGACY— III. 

death  of  any  of  them  within  a  given  time,  the  original  legacies 
only,  and  not  the  shares  which  accrued  by  survivorship,  will 
survive.  And  the  only  exception  to  the  rule  is  where  the  fund 
is  left  as  an  aggregate  one,  and  made  divisible  among  many 
]5ersons  as  legatees,  with  beneht  of  survivorship  among  them. 
IlIcKoif  V.  Henclon,  3  INIurph.,  21. 

6.  Testator  lent  to  his  son  A  three  negroes,  and  directed  his 
executors  to  hire  them  out,  and  apply  tlie  hire  to  the  support  of 
A  during  his  life,  and  after  his  death  to  divide  the  negroes  and 
their  increase  among  his  son  B's  children,  as  they  should  arrive 
at  age.  He  then  directed  that  all  the  remainder  of  his  estate 
shovdd  be  sold  b}'  his  executors,  and  after  paying  debts,  &c.,  to 
1)6  equally  divided  among  his  son  B's  children,  as  aforesaid.  B 
had  several  children  born  after  tlie  deatli  of  the  testator,  in  the 
lifetime  of  A,  and  before  B's  eldest  child  arrived  at  age.  Held 
that  these  after  born  children  were  equally  entitled,  witli  the 
children  born  before  the  testator's  death,  to  distributive  shares 
of  the  property  included  in  the  residuary  clause  of  the  will.  All 
the  children  of  B  are  entitled,  who  were  living  at  the  time  the 
property  ought  to  be  divided;  and  that  time  is  "after  A's  death, 
and  Avhen  B's  eldest  child  arrives  at  age."  Both  events  must 
happen  before  a  division ;  and  the  court  will  postpone  a  division 
until  the  happening  of  the  latest  event,  in  order  to  embrace  a 
greater  number  of  children,  in  conformity  with  the  principles 
governing  the  courts  in  marriage  settlements,  and  in  tiie  mean- 
time allow  maintenance  to  the  children,  if  necessary.  VanhooJc 
V,  Bof/ers,  3  Murph.,  178. 

7.  Where  a  fund  is  to  be  divided  under  a  will,  persons  claim- 
ing the  fund  under  a  general  description  are  entitled,  if  they 
can  bring  themselves  within  the  description  at  the  time  when 
tlie  fund  is  to  be  divided.     Ibid. 

8.  Where  property  is  given  to  the  children  of  A,  and  no  time 
is  fixed  for  a  division,  it  is  divisible  by  the  will  at  the  testator's 
death,  although  the  executors  must,  by  law,  hold  for  two  years 
for  the  benefit  of  creditors;  and  only  children  born  at  the  testa- 
tor's death,  or  in  ventre  sa  Qnere,  are  entitled.     Ibid. 

9.  If  any  after  period  be  fixed  by  the  testator,  those  who  an- 
swer the  description  at  that  period  will  take;  and  there  is  a 
strong  leaning,  in  favor  of  children,  to  lay  hold  of  any  circum- 
stance to  postpone  the  time  of  division  to  embrace  all  the  chil- 
dren.    Ibid. 

10.  Testator  bequeathed  a  slave  named  Nell  "  to  his  wife  du^ 
ring  her  natural  life  or  widowhood,"  and  in  a  subsequent  clause 
of  his  will  he  declared  "  that  the  negro  woman  Nell  should  be- 
come the  property  of  his  daughters  A  and  B  at  their  mother's 
death,  or  at  the  time  his  son  arrived  at  sixteen  years  of  age; 
and  if  the  widowhood  of  his  wife  should  terminate  before  her 
natural  life,  Nell  should  remain  in  the  place  where  he  lived,  foe 
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the  support  of  his  children."  The  daughters  are  not  entitled  to 
Nell  until  both  events  happen,  to  wit,  the  death  of  the  widow 
and  the  arrival  of  his  son  to  the  age  of  sixteen:  and  the  court 
^vill  construe  the  word  or  conjunctively,  to  efi'ectuate  the  testa- 
tor's intention.      Gibbons  v.  Diuui,  3  jNIurph.,  548. 

11.  Devise  as  follows:  "  after  the  marriage  of  my  wife  or  either 
of  my  daughters,  I  want  my  estate  ecpially  divided  between  my 
wife  A,  my  daughter  G,  and  my  daughter  S,  and  in  case  either 
of  my  daiighters  should  die  without  lawful  heirs  of  her  body, 
lier  proportion  of  the  estate  is  to  go  to  my  other_ daughter,  and 
in  case  both  should  die  without  lawful  heir,  I  wish  it  to  be  di- 
vided between  my  brother  B's  four  children."  The  daughters 
died  infants,  and  intestate,  and  on  a  bill  filed  by  B"s  four  chil- 
dren, it  icas  held  that  the  expression  used  did  not  limit  the  fail- 
ure of  issue  of  the  daughters  to  the  time  of  division,  and  that 
therefore  tlie  limitation  over  was  too  remote.  Baileij  v.  Davis, 
2  Hawks,  108. 

12.  A  bequeaths  a  negro  to  his  wife  for  life,  and  directs  the 
negro  and  her  increase  to  be  equally  divided  between  his  son  J, 
and  his  daughter  M,  at  the  decease  of  his  wife;  by  a  subsequent 
clause  he  lends  all  the  rest  of  his  estate  to  his  wife  during  widow- 
hood, and  at  her  marriage  to  be  divided  between  her  and  the 
son  and  daughter,  one-third  to  each;  and  then  follows  this  clause: 
"  but  if  my  son  and  daughter  sliould  die  before  of  age,  then  I 
give  their  estate  to  my  wife,  to  dispose  of  as  she  shall  think  prop- 
er." The  son  died  under  age  and  then  the  Avidow  died.  Held 
tliat  the  words,  t\eir  estate,  include  the  property  bequeathed  to 
J  and  ]\I  in  the  first  clause,  and  therefore  that  the  administrator 
of  the  son  is  not  entitled  to  any  part  of  the  estate;  for  if  the 
last  limitation  be  a  cross-remainder,  then,  upon  the  death  of  the 
son  under  age,  his  interest  vested  in  the  daughter,  and  if  it  be 
not  a  cross-remainder,  then  the  interest  went  immediately  to  the 
wife  of  the  testator.     Davis  v.  Shanhs,  2  Hawks,  117. 

13.  Where  a  testator  bequeathed  personalty  to  a  child,  "  to^ 
her  and  her  heirs  forever,"  and  added  "  it  is  my  desire  that  if 
my  said  daughter  lives  to  the  age  of  eighteen  years  for  her  to 
receive  and  take  possession  of  it;  and  if  she  should  die  without 
a  lawful  heir  of  her  body,  then  the  said  property  to  revert  back 
and  be  equally  divided,  &c.,  it  ivas  held  tliat  the  words  "receive 
and  take  possession,"  were  equivalent  to  "  shall  then  be  paid," 
and  that  the  legatee  took  a  vested,  and  the  limitation  over  being 
too  remote,  au  absolute  interest.  Cooper  v.  Fridrjen,  2  Dev. 
Eq.,  98. 

14.  Where  the  time  is  not  annexed  to  the  legacy,  but  to  the 
payment  of  it,  the  legatee  takes  a  vested  interest.     Ibid. 

15.  Where  a  testator,  having  expressed  his  determination  to 
disinherit  one  of  his  children,  bequeathed  as  follows:  "my  ne- 
groes I  wish  equally  divided  among  my  wife,  L.,  N.  and  0.,  (his 
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other  children,)  and  in  case  of  the  death  of  either  without  issue, 
that  their  share  shall  be  equally  divided  among-  the  survivors," 
it  w IS  held  by  Hall,  judge,  that  the  words  of  survivorship  were 
used  solely  to  eh'ect  the  testator's  purpose  of  disinheriting  one 
of  his  children,  and  that  upon  his  death  the  estate  vested  in  the 
survivors  of  L.,  N.  and  0.,  and  was  only  divested  upon  their 
death  without  issue,  when  the  share  of  the  child  so  dying  went 
to  the  survivors:  but  by  Ruffin,  judge, //e/cZ  that  the  words  of 
survivorship  referred  to  a  dying  in  the  life-time  of  the  testator, 
.and  Avere  used  only  to  prevent  a  lapse,  and  that,  at  the  death  of 
the  testator,  the  estate  vested  absolutely  in  the  survivoi's,  and, 
upon  the  death  of  either  without  issue,  her  share  went  to  her 
next  of  kin.     Coxy.  Hogg,  2  Dev.  Eq.,  121. 

16.  A  clause  of  survivorship,  superadded  to  words,  which  in 
a  will  create  a  tenancy  in  common,  is  held  to  be  inserted  for 
the  purpose  of  preventing  a  lapse,  unless  the  contrary  appears; 
because  a  different  construction  would  cut  off  the  issue  of  the 
legatee.     Hid. 

17.  When  a  legacy  to  a  class  of  persons  is  payable  at  a  future 
period,  as  to  the  children  of  A  when  one  of  them  attains  the 
■age  of  sixteen,  then  all  the  children  of  A  living  at  the  time  of 
the  division,  as  well  those  born  after  as  those  born  before 
the  death  of  the  testator,  are  entitled  to  shares.  Fleetwood 
V.  Fleetivood,    2  Dev  Eq.,  222. 

18.  But  a  legacy  to  a  class  of  persons,  without  any  fixed  time 
for  its  division,  is  to  be  divided  among  the  legatees  in  esse  at  the 
death  of  the  testatur.     Hid. 

19.  A  legacy  to  a  grandchild  "  when  she  arrives  of  age,"  and 
■"  if  she  dies  before  she  comes  of  lawful  age  or  marries,"'  then 
over,  is  contingent,  and  vests  only  upon  her  arrival  at  full  age 
or  marriage.  The  payment  is  postponed  until  she  comes  of  age, 
and  interest  accrues  only  j^from  that  time.  Kent  v.  Watson,  2 
Dev.  Eq.,  366. 

20.  A  legacy  to  A,  when  he  shall  attain  twenty-one  years, 
does  not  vest  before  that  time,  and  a  payment  to  liis  guardian 
during  the  infancy  will  not  protect  the  executor.  Giles  v. 
Franks,  2  Dev.  Eq.,  521. 

21.  A  legacy  to  the  wife  of  the  testator  payable  two  years 
and  three  months  after  his  death,  during  which  time  land  for  a 
residence  was  devised  to  her,  and  the  executor  was  directed  to 
sell  other  land,  so  as  to  have  the  money  ready  to  pay  her  at  the 
expiration  of  that  time,  and  which  was  expressed  to  be  in  lieu 
of  her  dower,  is  vested,  and  survives  to  her  representative  upon 
her  death  before  the  time  of  payment.  Ford  v.  Whedbee^  1  Dev. 
and  Bat.  Eq.,   16. 

22.  A  legacy  to  a  wife  "until  my  youngest  living  child  comes 
of  age,  and  "if  she  dies  before  niy  youngest  living  child  comes 
■of  age,"  &c.,  then  to  be  "equally  divided  among  my  living  chil- 
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^ren ;  but  if  she  lives  nntil  my  youngest  child  comes  of  age,  &c., 
she  shall  have  an  equal  share  of  my  estate  as  is  mentioDed," 
does  not  vest  in  the  children  until  the  youngest  arrives  at  full 
age,  or  until  the  death  of  the  wife.  Gill  v.  Weaver,  1  Dev.  and 
Bat.  Eq.,  41. 

23.  The  general  rule  is,  that  if  a  legacy  be  given  to  two  or 
more  or  the  survivors  or  survivor,  equally  to  be  divided  between 
them,  the  period  to  which  the  words  are  referred  is  the  death  of 
the  testator.  But  if  a  previous  life  estate  be  given,  the  period 
of  division  is  generally  the  death  of  the  tenant  for  life.     1  bid. 

24.  When  the  proportion,  to  which  one  of  several  legatees  is 
entitled,  cannot  be  fixed  at  the  death  of  the  testator,  words  of 
survivorship  refer  to  the  time  of  division.     Ihifl. 

25.  In  a  l3equest  of  a  slave  to  A,  the  words,  "  but  should  he  die 
without  an  heir,  the  aforesaid  slave  to  return  to  my  family,  and 
be  equally  divided  among  the  rest  ol  my  children,"  refer  to  an 
indefinite  failure  of  issue,  and,  consequently,  the  limitation  is 
too  remote.  Eice  v.  SatferwMte,  1  Dev.  and  Bat.  Eq.,  69.  (It 
would  be  otherwise  in  a  wull  made  since  the  act  of  1827.  See 
Rev.  Code,  ch.  43,  sec.  3  ) 

26.  In  England  a  limitation  over  upon  a  bequest  of  personal- 
ty, in  case  the  first  legatee  "  shall  die  without  leaving  any  issue" 
is  good.  The  same  words  in  a  devise  either  reduce  an  estate  in 
fee  to  one  for  life,  or  enlarge  an  estate  for  life  to  an  estate  tail. 
In  this  state,  since  entails  were  abolished,  the  same  construction 
is  put  upon  the  v/ords  in  both  cases.  The  words,  "  without  leav- 
ing issue  or  children  "  clearly  confine  the  time  to  the  death  of 
the  legatee  for  life.  Clap})  v.  Fogleman,  1  Dev.  and  Bat.  Eq 
466.  ^ 

27.  The  first  taker  has  always  been  held  to  be  a  trustee  for  the 
executory  devisees,  wdien  the  contingency  happened  which 
caused  these  legacies  to  vest,  and  therefore  a  court  of  equity  has 
jurisdiction  in  such  a  case.     Ibid. 

28.  In  a  will,  under  the  words,  '-I  lend  to  my  sou  L.  the  use 
of  my  negroes,"  &c.,  v\^ith  a  direction  "  that  the  executors  should 
hire  out  the  negroes  yearly  and  apply  the  hire  to  the  support  of 
L.  for  life,  and  all  the  overplus  to  be  applied  yearly  to  the  sup- 
port of  my  son  B.'s  family ;  and  after  the  death  of  my  son  L. 
that  my  negroes  with  their  increase  be  equally  divided  between 
my  son  B.'s  children  as  they  come  of  age,"  it  ivm  held  that  the 
children  of  B^  born  during  the  life  of  L.,  took  vested  interests. 
Vanhook  v.  Vanhooli.  1  Dev.,  and  I>at.  Eq.,  589. 

29.  A  testator  bequeathed  as  follows:  "I  lend  to  my  grandson 
0.  Ft.  three  negr  • 'S,  &c.  Now,  if  in  case  that  the  said  0.  E. 
should  live  to  arrive  to  manhood,  and  beget  heirs  laAvfnlly,  the 
above  property  to  him  and  his  heirs  forever;  if  not,  I  give  and 
bequeath  the  above  mentioned  property  unto  my  son  J.  E.,  to 
him  and  his  heirs  forever."     The  grandson  0.  E.   was  an  infant 
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at  the  date  of  the  will,  but  attained  the  age  of  twenty-one,  and 
then  died  without  having  been  married.  It  was  held  that  from 
tlie  use  of  tlie  word  "lend"  the  testator  intended  to  give  a  life 
estate  to  his  grandson,  to  be  enlarged  into  an  absolute  one  upon 
his  marrying  and  having  children;  and  that  there  Avas  nothing 
to  authorize  the  change  of  "  and  "  into  "or,"  and  that  conse- 
quently the  grandson,  although  attaining  twenty-one  years  of 
age,  having  died  without  having  been  marri-^d,  the  ulterior  lim- 
itation took  effect.  Felton  v.  Bilhips,  1  Dev.  and  Bat.  Eq.,  584. 
:  oO.  A  bequest  of  chattels  is  within  the  rule  in  Shelly's  case, 
and  the  words,  "  I  lend  my  daughter  C  my  negroes,  &c.,  during 
her  lifetime  or  widowhood,  and  then  I  give  them  to  her  lawful 
heirs,  for  them  and  their  heirs  forever, "  pass  the  absolute  inter- 
est in  the  slaves  to  the  daughter.  Ham  v.  Ham.,  1  Dev.  and 
Bat.  Eq.,  598. 

31.  A  legacy  of  a  negro,  "  to  be  delivered  alter  the  death  of 
my  wife,"  vests  in  interest  at  the  death  of  the  testator.  Vaiujltn 
V.  Dickens,  2  Dev.  and  Bat.  Eq.,  52. 

32.  In  a  bequest  of  slaves  by  a  testator  to  his  married  daugh- 
ter "to  her  and  the  heirs  of  her  body,  if  any;  if  not,  an  equal 
division  to  be  made  between  her  husband  and  herself  at  her 
death,  her  part  to  return  to  the  old  stock,"  the  limitation  over 
of  the  wife's  share  is  not  too  remote,  but  Avill  take  effect  upon  her 
dying  without  leaving*:  children.  Watson  v.  Oghurn,  2  Dev.  and 
Bat.  Eq.,  353. 

33.  Where  a  testator,  after  giving  to  his  wife  for  life  a  certain 
plantation  and  negroes,  directed  in  a  subsequent  clause  that  his 
estate  should  be  kept  together  on  his  lands  and  plantation,  ("not 
left  to  his  wife,")  for  a  particular  time,  and  that  the  profits,  which 
had  accrued  during  that  time,  should  be  divided  between  his 
daughter  E.  A.  and  his  grandson  J.  T.  G. ;  and  then  in  several 
distinct  sections  proceeded  to  limit  his  estate,  real  and  personal, 
in  and  among  his  family,  upon  the  happening  of  certain  contin- 
gencies ;  and  then  in  another  section  devised  and  bequeathed  as 
follows:  "  I  further  will,  that  at  the  death  of  my  Avife  all  that 
estate  left  her  during  her  natural  life,  both  real  and  personal,  be 
equally  divided  between  my  daughter  E.  A.  and  her  children, 
and  my  grandson,  J.  T.  G.,  provided  he  shall  have  attained  the 
age  of  twenty-one  years,  to  them  and  their  heirs  forever,"  it  tvas 
held,  upon  its  appearing  that  the  daughter  died  Avithout  children 
in  the  lifetime  of  the  tenant  for  life,  but  after  the  grandson  had 
attained  the  age  of  tAventy-one  years,  that  the  remainder  in  the 
property  giA^en  to  the  wife  for  life  Avas  not  affected  by  any  clause 
of  the  will  but  the  last,  and  by  that  clause  a  moiety  of  the  re- 
mainder in  the  slaves  vested  in  interest  in  the  daughter,  either 
immediately  upon  the  death  of  the  testator,  or,  at  least,  upon  the 
coming  of  age  of  the  grandson,  so  that,  upon  the  death  of  the 
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daughter,  her  husband  was  entitled  to  claim  the  same  as  her 
administrator.     McAIister  v.  Gilmore,  1  Ired.  Eq.,  22. 

34  ^Vhere  a  testator  beqneatlied  all  his  personal  property  to 
his  fonr  children,  A,  B,  C  and  D,  to  be  equally  divided  between 
them,  when  his  son  A  arrived  to  the  age  of  twenty-one  years, 
"and  if  one  or  two  or  three  should  die  underage,  or  without  law- 
ful issue,  for  all  the  property  to  go  to  the  surviving  ones  forever;" 
it  iva-s  held.,  that  upon  the  death  of  D,  a  daughter,  before  her  ar- 
rival at  full  age,  but  after  A  had  attained  twenty-one  years  old, 
her  share  would  go  over  to  her  brothers  then  living;  and  that 
neither  the  child  of  a  sister  who  had  died  after  attaining  full 
age,  nor  the  next  of  kin  of  the  testator,  was  entitled  to  any  part 
of  it.     Gregory  v.  Bcasley,  1  Ired.  E(p,  25. 

35.  Where  a  testator,  after  giving  his  inanor  plantation  to  hia 
son,  and  two  other  plantations  to  his  tour  daughters,  and  provid- 
ing that  all  his  lands  should  be  rented,  and  his  negroes  hired 
out  until  his  youngest  daughter  became  lifteen  years  old,  and 
that  his  children  should  "be  educated  and  boarded  out  of 
tlie  estate,"  proceeded  as  follows:  "I  likewise  will  that,  at  the 
time  my  youngest  daughter  S.  T.  arrives  at  the  age  of  fifteen 
years,  all  my  negroes,  money  and  perishable  estate,  shall  be  di- 
vided between  all  my  children.  In  case  any  of  my  children 
should  be  married  before  S.  T,  arrives  at  fifteen  years  of  age, 
then  my  will  is,  that  his  or  her  board  shall  be  stopped,  and  no 
further  charge  be  paid  for  him  or  her  until  S.  T.  arrives  to  fif- 
teen, when  he  or  she  shall  receive  his  or  her  proportionable 
part;"  it  was  held  that  the  legacies  to  the  children  were  not 
vested,  but  contingent  upon  their  living  to  the  period  when  the 
testator's  youngest  daughter  should  arrive  to  the  age  of  fifteen 
years,  or,  in  case  of  her  death,  to  the  time  when  she  would  have 
arrived  at  that  age  had  she  lived,  and  that  only  those  of  the 
children  who  w^ere  alive  at  that  period  could  take.'  Andersonv. 
FeU(jn,  1  Ired.  Eq.,-  55. 

3().  A  proviso  for  maintenance  will  not  make  a  legacy  vest,  if 
the  maintenance  is  not  to  absorb  the  whole  amount  of  profit,  or 
if  it  !)e  not  restricted  to  that  as  the  only  fund.     Ibid. 

37.  AVhere  a  testator  lent  to  his  wife  for  life  his  manor  plan- 
tuition  and  certain  slaves,  and  gave  to  each  of  his  children  spe- 
cific legacies  of  slaves,  and  directed  "  all  the  negroes  which  he 
had  given  away  or  lent,"  and  also,  "all  those  which  he  h:!d  not 
given  away,"  to  be  kept  on  his  lands  and  worked  upon  curtain 
specified  terms,  and  added,  "as  my  children  shall  come  to  the 
L'ge  of  twenty-one  years,  or  marry,  it  is  my  desire  that  they 
shall  have  the  legacies  already  given  away,"  and  then  proceeded 
as  follows:  "  It  is  my  will,  that  my  wife  and  children  shall  have 
the  use  of  my  plantation,  lying  on  Koanoke,  until  the  year  1808; 
and  if  my  wife  should  die  before  that  time,  it  is  my  desire  that 
an  equal  division  of  all  my  estate,  that  is  not  given  away,  should 
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take  place  among  my  children  then  living  at  my  wife's  death  or 
the  time  above  stated,  that  is,  land,  negroes,"  &c. ;  it  luas  held 
that  as  the  Avife  and  children  all  survived  the  year  1808,  if  the 
last  clause  of  the  will  operated  upon  the  negroes  lent  to  the 
wife  for  life,  the  legacies  of  tlie  remainder  in  them  to  the  chil- 
dren vested  at  that  period;  but  it  was  held/urthcr  that  the  clause 
in  question,  in  the  events  which  happened,  did  not  operate  up- 
on those  negroes;  that  there  was  an  intestacy  as  to  them,  and 
that  they  vested  in  the  executor  in  trust  for  the  next  of  kin, 
upon  the  deaili  of  the  testator,  subject  however,  in  case  the  wife 
had  died  before  1808,  to  have  been  divested  and  divided  under 
the  will,  among  the  childi-en  then  living.  Bardie  v.  Cotton,  1 
Ired.  Eq.,  61.  ■ 

38.  Where  a  testator  bequeathed  certain  slaves  to  A  luitil  his 
daughter  J\I  attained  the  age  of  twenty-one  years,  and  M  mar- 
ried before  she  attained  that  age,  but  in  the  meantime  the  exe- 
cutor had  assented  to  the  legacy ;  it  luas  held  that  the  legal  es- 
tate in  remainder  was  vested  in  M  and  by  consequence  in  her 
husband,  and  that  after  the  death  of  ]\1,  this  legal  estate  might 
be  levied  on  and  sold  under  an  execution  against  her  husband. 
Hearne  v.  Kevan,  2  Ired.  Eq.,  34.  _ 

39.  A  testator  bequeathed  certain  slaves  to  his  son  A  for  life, 
and  at  his  death  to  his  son,  if  he  arrives  to  the  age  of  maturity, 
but  if  A  should  have  no  son  or  this  son  sliould  not  arrive  at 
maturity,  then  to  be  equally  divided  between  B  and  C.  Held 
that  this  was  a  vested  legacy  in  remainder  to  B  and  C,  subject 
to  be  divested  on  the  happening  of  the  contingency  mentioned 
in  the  will.  And  if  that  contingency  should  not  happen,  the 
interest  would  pass  to  the  personal  representatives  of  the  ulte- 
rior remainder-man.     Leivis  v.  Kemp,  3  Ired.  Eq.,  233. 

40.  A  testator,  by  his  last  will,  bequests  among  other  things, 
as  follows:  "It  is  my  will,  that  my  negroes  and  stock  be  kept 
on  the  plantation,  whereon  I  live,  until  my  sou  K.  attain  the  age 
of  21  years.  Item — I  give  to  my  son  J.  $1000,  to  be  raised  from 
the  farm.  Item — I  give  and^  bequeath  to  my  three  daughters,  M. 
A  G;  H.  J.  T.  and^C.  D.  T.,  and  my  son  K.,  to  he  equally  divi- 
ded bciioeen  them,  my  negroes,  tchen  my  son  K.  arrives  to  the  age  of 
21  years.  Item — It  is  my  will  that  the  residue  of  my  estate 
of  every  description,  belong  to  my  son  K.  T.  Held  that  the 
three  daughters  and  the  son  took  vested  and  equal  interests  un- 
der the  bequest  of  the  negroes.    Guy f her  v.  Taylor,  3  Ired.  Eq., 

41.  In  construing  a  bequest,  there  is  a  leaning  always  m  tfie 
court  towards  vesting,  if  the  expressions  be  ambiguous,  and  the 
intention  doubtful.     Ibid, 

42.  In  respect  to  gifts  of  personal  estate  by  Avill,  the  law  is, 
that  the  word  when  is  a  Avord  of  condition,  and  imports,  that 
the  time  "when"  the  legatee  is  to  receive  the  bounty  is  of  tht> 
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essence  of  the  donation,  unless  there  be  some  other  expression 
to  exphiin  it,  or  some  provision  in  the  context  to  control  it    1  hid. 

43.  A  direction  in  the  -will,  making  a  disposition  of  tlie  prop- 
erty until  the  time  specified,  is  such  a  provision  as  will  control 
the  general  rule.  So,  also,  the  expression  in  the  will,  "to  be 
equally  divided  between  them,"  is  equivalent  to  the  expression, 
" payable,"  or  " to  be  paid,"  in  explaining  the  words  "when," 
<>tc/  Ibid. 

44.  A  bequest  to  A,  and  "  if  she  dies  leaving  no  issue,"  then 
••to  ray  chil  Iren,  \\  C,"  cScc,  will  operate  as  a  good  executory 
bequest  to  the  children,  B  and  C,  if  A  should  die  without  leav- 
ing any  issue  at  the  time  of  her  death.  Gordon  v.  Holland,  3 
Ired.  Eq.,  362. 

45.  A  testator  bequeathed,  since  1827,  certain  property  to  his 
wife  for  life,  and  at  her  death  to  her  heirs  lawfully  begotten  of 
her  body,  if  any  there  should  be,  equally.  But  in  case  there 
should  be  no  such  heirs  lawfully  begotten,  as  aforesaid,  then  to 
be  equally  divided  among  the  next  of  kin  of  myself  and  my  said 
wife,  to  them,  their  heirs  and  assigns  forever."  The  widow  died 
leaving  no  issue.  HeUl  that  in  that  event,  since  the  act  of  1827, 
(Rev.  St.,  ch.  122,  sec.  11,)  the  limitation  over  was  good  and 
took  efiect.  Jones  v.  Oliver,  3  Ired,  Eq.,  369.  (See  Eev.  Code, 
ch.  43,  sec.  3.) 

46.  A  testator  bequeathed  in  1814  certain  negro  slaves  to  his 
daughter  A.  for  her  life,  and  after  her  death  to  lier  son  K.,  and 
"should  he  die  without  lawful  issue,"  tlien  over.  Udd,  first, 
that  the  remainder  over  was  too  remote;  Secondhj,  that  the  son 
dying  in  the  lifetime  of  his  mother,  and  leaving  no  father,  his 
interest  in  the  estate  was  to  be  equally  divided  between  his 
mother  and  his  brothers  and  sisters,  both  of  the  whole  and  half 
blood;  Thirdly,  that  the  husband  of  the  mother,  who  had  the 
life  estate,  having  survived  her,  her  administrator  must  account 
to  his  administrator  or  executor  for  her  share,  after  satisfviiu-- 
her  debts,  if  any  existed  at  the  time  of  her  death;  Fourthh/. 
that  the  husliand,  having  kept  posses.sion  of  the  slaves  after  tlie 
death  of  his  wife,  is  bound  to  ac\_"ount  with  the  estate  of  the  son 
for  the  hires  and  }frofits  after  tiiat  time.  Ferrand  v,  Hoicard,  3 
Ired.  Eq.,  381. 

47.  It  is  a  general  rule,  that  gifts  by  will,  to  take  effect  at  an 
indefinite  period,  will  be  considered  as  vested  at  the  death  of  the 
testator;  and,  if  there  be  a  tenancy  in  common,  with  a  clause  of 
siu'vivorshi]),  the  death  of  the  testator  is,  in  general,  the  era  to 
which  the  survivorship  refers.  This  general  rule,  however,  is 
sul  iject  to  be  controlled  by  the  intention  of  the  testator,  when  it 
is  clearly  expressed  in  the  will;  but  the  court  will  not,  upon 
doubtful  expressions,  depart  from  the  rule.  Hav/jidon  v.  Lrme^  3 
Ired.  Eq.,  627. 

48.  A  te-stator  bequeathed  all  his  property  to  his  brotlier  A 
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■except  $100,  which  he  "  willed  to  B,  to  be  appropriated  to  the 
use  of  scliooHug  and  educating  the  said  B  in  that  way  and  at 
that  time  that  shall  appear  to  be  to  the  most  advantage  to  the 
boy.  I  also  leave  the  said  $100  in  the  hands  of  the  said  A  to 
use  the  said  money  for  the  said  purpose,  if  he  should  have  it  in 
his  power,  and  if  not,  to  remain  in  common  with  the  rest  of  the 
said  property  to  A.*'  The  testator  lived  until  B,  the  Ipy-, 
had  become  a  man,  married  and  had  a  family;  and  it  was  held 
that  this  was  not  an  absolute  legacy  of  $100  to  B  but  only  for 
his  schooling  and  education,  and  that  under  the  circumstances 
existing  at  the  death  of  the  testator,  he  had  no  right  to  claim  it^ 
but  it  belonged  to  A.     Liverutan  v.  Garter,  4  Ired^  Eq.,  59. 

49.  If  a  bequest  be  to.  or  in  trust  for,  a  legatee,  to  put  him  out 
as  an  apprentice,  or  to  advance  him  in  any  business  or  profes- 
sion, it  is  an  absolute  bequest  to  such  legatee-,  except  in  the 
case,  where  the  legacy  is  given  over  to  another,  in  the  event 
that  the  first  object  of  the  testator  cannot  be  obtained.     Ihid. 

50.  A  testator  bequeathed  to  a  married  daughter  thus:  "I 
leave  $300  in  the  hands  of  my  executors  to  pay  out  to  ber  as  they 
see  that  she  needs,  if  my  estate  Avill  affora  it;"  it  ivas  held  that 
the  bequest  vested  in  her  an  absolute  right  to  the  .f300,  and, 
though  she  died  a  short  time  after  the  death  of  the  testator,  the 
legacy  went  to  her  husband  as  her  administrator.  DonneU  v, 
Matecr,  5  Ired.  Eq.,  7. 

51.  A  testator,  in  February  1828,  bequeathed  a  negro  girl  to  A 
and  B,  "  and  if  they  should  die  without  an  heir  or  heirs  lawfully 
begotten,  the  said  negro  and  her  increase  to  return  to  my  chil- 
dren." The  testator  had  eight  children  who  were  living  then, 
and  also  at  the  time  of  his  death;,  it  was  held  that  they  took  an 
immediate  interest,  which  was  transmissible  to  their  personal 
representatives.      Weeks  v.  WeelcSf  5  Ired,  Eq,,  111. 

52.  A  testator  bequeathed  to  liis  four  daughters,  S,  E,  M  and 
A,  certain  negro  slaves/and  directed  that  no  division  should  take- 
place  until  the  eldest  daughter  arrived  at  the  age  of  21,  when 
she  was  to  receive  her  share,  and  so  on  as  to  each  of  the  other 
daughters  upon  her  arriving  at  the  same  age.  The  will  also  di- 
rected: "that  if  either  of  my  said  daughters  should  die  without 
lawful  issue,  then,  and  in  that  case,  the  survivor  or  survivors  of 
mv  said  daughters  shall  have  all  the  said  negroes  and  their  in- 
crease forever."  M  died  first,  underage  and  without  issue;  then 
S  died  under  age  but  leaving  a  child  and  her  husband  surviv- 
ing; then  A  died  under  age  and  without  iessue ;  lastly  E,  after 
having  married,  died  under  age  and  without  issue.  And 
it  'Was  held,  1st,  that  this  was  a  vested  legacy,  subject  to  goto 
the  survivors  or  survivor  upon  the  death  of  any  of  the  daugh- 
ters under  age  and  without  issue;  2nd,  that  on  the  death  of  S, 
her  share  having  become  absolute  by  her  having  issue;,  vested 
in  her  husband  who  had  the  slaves  in  possession,  and  that  her 
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share  also  inclnded  one-third  of  the  share  bequeathed  to  M; 
3rd,  that  the  share  of  A,  on  her  death,  survived  exchisivelv  to 
E,  and  that  the  chikl  of  S  was  not  entitled  to  any  part  of  it; 
4th,  that  the  share  of  the  leg-acy  bequeathed  to  M,  to  which 
A  became  entitled  on  her  death,  also  went  to  the  last  sv.rvi- 
vor,  E.     Spruill  v.  3[oore,  5  I  red   Eq.,  284. 

53.  The  o-e.neral  rule  is,  that  if  legacies  be  given  to  three  or  more 
persons,  as  tenants  in  common,  iii  distinct  shares,  with  a  limitation 
over  to  the  survivors  upon  the  death  of  any  of  them  under  age 
or  without  leaving  issue,  and  two  of  them  die,  then  only  the 
original  share  of  the  one  dying  last,  and  not  the  survived  share, 
goes  over.  But  there  is  a  distinct  exception  to  the  rule,  and 
that  is,  where  a  fund  is  left  as  an  aggregate  fund,  and  made  di- 
visible among  many  legatees,  with  the  benefit  of  survivorship, 
in  which  case  the  whole  fuiul  may  go  to  the  last  survivor.  The 
word  "all,'"  applied  to  the  fund  to  go  over,  makes  it  an  aggre- 
gate fund.     J  bid. 

54.  A  testator  directed  that  the  balance  of  his  property,  after 
the  payment  of  his  debts,  be  divided  as  follows,  to  wit:  one 
share  to  each  of  h's  children  (except  two  sufficiently  provided  for 
in  his  life-time)  as  they  should  respectively  come  of  age  or  mar- 
ry. One  of  the  daughters  died  under  age  and  unmarried;  and 
if  icas  held  that  her  share  nuist  remain  with  the  common  fund, 
until  such  time  as  she  woultl,  if  living,  have  arrived  at  full  age, 
when  it  might  be  called  for  by  her  personal  representative,  and 
held  subject  to  the  rights  of  her  distributees.  Powell  v.  Poivell. 
6  I  red.  Eq.,  50. 

bb.  A  testator  gave  to  his  executors  certains  lands,  a  number 
of  slaves,  bank  stock,  &c.,  "in  trust  to  receive  the  rents,  profits, 
etc.,  until  J.  M.  arrives  at  the  age  of  35  years,  and  to  apply  the 
same  to  the  comfortable  support  of  the  *8aid  J.  IM.  and  family, 
and  upon  iiis  arrival  at  the  age  of  35  years,  if  his  habits  arc 
good  and  regular,  and  he  is  attentive  to  business,  then  in  further 
irvnt  to  convey  the  same  to  him  absolutely.  But  in  case  his 
habits  are  bad,  and  he  should  be  inattentive  to  business,  then  in 
trust  to  settle  such  property,  so  as  to  give  the  use  and  profits  of 
the  same  to  the  said  J.  iM.  for  life,  with  remanjder  over  to  such 
child  or  children  as  he  may  leave  living  at  his  death.  But  if  he 
leave  no  child,  then  remander  over  to  the  childnn  of  M.  C,"  &c. 
J.  }A.  died  before  he  arrived  at  the  age  of  35;  and  it  was  hekl 
that  J.  M.  took  only  a  life  estate,  sul)ject  to  be  enlarged  to  an 
ab.solute  estate  on  the  contingency  mentioned,  and  that  on  his 
death  before  the  happening  of  the  contingency,  the  remainder 

took  efiect  and  the   absolute  estate   vested   in'  his   children. • 

Mooneij  v.  Evans,  6  Ired.  Eq.,  3(53. 

5<).  A  testator  bequeathed  as  follows:  "Thirdlj^,  I  desire  that 
all  the  rest  of  my  negroes  may  be  divided  into  two  equal  parts. 
One-half  of  'said  negroes  1    give  and    bequeath   to  my  gran^' 
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children,  A,  B  and  C,  to  be  divided  between  tliem  as  follows, 
viz,  to  be  equally  divided  between  the  said  A,  B  and  C ;  fourthly, 
should  either  of  the  said  A,  B  and  C  die  before  arriving  at  the 
age  of  twenty-one  years,  unmarried  and  without  leaving  a  child 
or  children,  living  at  his  or  her  death,  I  desire  that  the  share  of 
the  one  dying  shall  go  and  belong  to  the  survivor  or  survivors 
of  them,  and  shall  all  the  said  A,  E  and  C  die  before  arriving- 
at  the  age  of  twenty-one  years,  unmarried  and  without  leaving 
a  child  or  children,  or  the  issue  of  such,  living  at  the  death  of 
the  survivor  of  them,  I  then  leave  the  half  of  the  negroes  here- 
by bequeathed  to  them  to  such  person  or  persons  as  may  be  my 
next  of  kin,  according  to  the  stature  of  distributions."  A  attain- 
ed the  age  of  twenty-one  and  married,  and  then  died  in  the  life- 
time of  tlie  testator  leaving  no  issue;  ixnd  it  ivas  held  that  the 
share  bequeathed  to  A  did  not  survive  to  B  and  C,  but  passed 
to  the  next  of  kin  of  the  testator,  according  to  the  statute  of 
distributions.     Hiruoii  v.  Lewis,  7  Ired.  Eq.,  184. 

57.  A  testator  devised  and  bequeathed  to  his  wife  all  the  resi- 
due of  her  estate  "  during  her  widowhood,  and  when  she  mar- 
ries, then  that  all  the  remaining  property,  both  real  and  person- 
al, shall  be  equally  divided  between  his  children  and  beloved 
wife,  share  and  share  alike;"  it  was  held  that  this  was  a  vested 
remainder,  and  that  upon  the  death  of  the  widow,  without  hav- 
ing married,  the  representatives  of  the  children  who  had  died 
in  her  lifetime  w^ere  entitled  to  share  equally  with  the  surviving 
children.     Brinson  v.  IVharfon,  8  Ired.  Eq.,  hi). 

58.  A  Ijequest  of  pei'sonal  property  to  the  testator's  wife  for 
life,  and  "after  her  death  to  be  equally  divided  among  his  lawful 
heirs,"  is  a  vested  legacy  in  those  who  were  his  heirs  at  the 
time  of  his  death,  and  upon  the  death  of  one  of  his  daughters, 
dm'ing  the  liietime  of  the  widow,  survives  to  her  administrator. 
liives  V.  Frizzle,  8  Ired.  Eq.,  2o7. 

59.  The  words  "  after "  or  "upon  "the  death  of  the  wife,  or 
the  like  expressions,  do  not  make  a  contingency,  but  merely  de- 
note the  commencement  of  the  remainder  in  point  of  enjoy- 
ment.    Ibid. 

60.  A  testator  devised  to  his  wife,  "for  her  life,  a  tract  of  land 
called  the  red  house,  and  three  slaves;  and  after  her  death,  the 
land  to  be  sold  by  my  executor,  and  the  negroes  to  be  hired  out, 
until  my  youngest  grandchild  arrives  at  lawful  age,  and  then 
sold  and  divided  equallv  between  my  grandchildren  B.  H.  M., 
B.  ]\I.,  J.  B.  U.  and  M.  J.  lAl. ;  the  proceeds  of  the  land  to  be 
equally  divided  among  the  above  mentioned  children,  or  as 
many  as  may  be  living,  as  they  come  of  age."  He  then  direct- 
ed other  land  and  "  all  the  residue  of  my  property,  of  every  de- 
scription, to  he  sold,  at  such  time  as  my  executor  shall  think 
most  advantageous,  the  whole  to  be  equally  divided  among  ray 
eight  grandchildren  as  tliey  come  to  lawful  age,  to  wit,  J.  M., 
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&C.'"  It  teas  lield  that  the  gift  of  the  residue  to  the  eight  grand- 
children, was  a  legacy  vesting  at  the  death  of  the  testator,  and 
payable  on  their  arriving  at  full  age;  but  that  the  gitt  of  the 
proceeds  of  the  red  house  did  not  vest  at  that  period,  but  was 
contingent,  and  would  vest  only  in  those  of  the  four  grand- 
children who  attained  their  full  age ;  the  expression  "or  as  many 
as  mav  be  living  as  they  come  of  age,"  quaUtying  the  previous 
absolute  gift.     Haytvood  v.  Bogcrs,  8  Ired.  Eq.,  278. 

(31.  Wiiere  a  bequest  was  to  nine  children,  with  a  proviso  that 
if  any  of  them  should  die  without  issue  of  their  body  then  sur- 
viving, their  part  should  be  equally  divided  between  the  other 
children;  and  several  of  tliem  did  die  without  issue,  it  'icas  held 
that  only  the  original  shares  passed  by  the  will  to  th«  survivors, 
and  that  the  portions  accruing  to  them  by  the  deaths  of  their 
brothers  and  sisters  became  their  absolute  property,  distributa- 
ble on  their  deaths  to  their  next  of  kin.  Owen  v.  Oiven,  Busb. 
Eq.,  m. 

62.  A  bequest  as  follows:  "I  give  to  my  youngest  child,  A\ . 
H.  W.,  the  sum  of  .^3,000,  to  be  due  and  paid  when  he  arrives  to 
twenty-one  years  of  age,  out  of  the  proceeds  of  the  sale  of  my 
lands,"  'creates  a  vested  demonstrative  legacy,  upon  which  no  in- 
terest is  due  until  the  child  arrives  at  twenty-one.  Croom  v. 
Wldtfiekl,  Busb.  Eq.,  143. 

63.  In  a  will,  the  woid-s,  "among  ray  five  daughters,  A,  &c.,  and 
if  either  of  them  die  without  an  heir,  her  part  to  be  equally  di- 
vided among  her  other  sisters,"  refer  to  a  death  of  the  daughters 
previously  to  the  death  of  the  testator,  HilUard  v.  Kearney, 
Busb.  Eq.,  221. 

6-4.  In  expressions  like  the  above,  the  word  lielr  means  child 
■or  issiae;  the  quality  of  surviving  is  annexed  to  the  original  and 
not  to  the  accrued  shares;  and  only  the  share  of  her  who  dies 
first  survives.  2.  "^^'here  the  intention  of  the  testator  is  clear, 
the  motive  makes  no  difference;  but  where  the  intention  is 
doubtful,  and  is  the  question  in  the  case,  the  motive  has  an  im- 
portant l3earing.  3.  In  doubtful  cases,  an  interest,  whether  ves- 
ted or  contingent,  ought,  if  possible,  to  be  construed  as  absolute 
or  nidefeasible  in  the  fir,st  instance,  rather  than  defeasible.  But 
if  it  cannot  be  construed  to  be  an  absolute  interest  in  the  first 
instance,  at  all  events  such  a  construction  ought  to  be  put  upon 
the  conditional  expressions  which  render  it  defeasible,  as  to  con- 
fine their  operation  to  as  early  a  period  as  may  be,  so  that  it  may 
become  aji  absolute  interest  as  soon  as  it  can  fairly  be  consid- 
ered to  be  SO-  4.  Wherever  no  intermediate  period  can  be  adop- 
ted, so  as  to  avoid  an  issue  between  the  time  of  the  testators 
death  and  that  of  the  legatees,  as  the  period  when  the  legacies 
■became  vested,  the  weight  of  authority  is  in  favor  of  the  former. 
lUd. 

Gb.  Where  property  is  given  to  one,  with  the  absolute  power 
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of  disposing'  of  the  same,  with  a  limitation  over  in  the  event  oi 
the  first  taker  dying  intestate,  and  without  children  and  with- 
out having  disposed  of  the  same,  the  executor  has  no  right  to  de- 
mand a  forthcoming  bond  for  the  property,  to  meet  such  a  con- 
tingency.    Pelham  v.  Taylor,  1  Jones  Eq.,  121. 

66.  Slaves  were  bequeathed  to  J.  B.  and  S.  B.  his  wife  "for 
and  during  their  joint  lives,  and  to  the  survivor  for  life,  and  up- 
on the  death  of  the  said  J.  B.  and  S.  B.  to  their  children,  to  be 
equally  divided  between  them,  or  the  survivor  of  them,  their 
heirs  and  assigns  forever,"  J.  B.  and  S.  B.  had  three  children 
at  the  death  of  the  testator,  of  whom  one  died  without  having 
had  any  issue,  in  the  lifetime  of  the  surviving  tenant  for  life, 
one  had  issue,  but  she  and  the  issue  died  also  in  the  lifetime  of 
the  surviving  tenant  for  life,  and  tlie  third  was  living*  at  the 
death  of  such  surviving  tenant  for  life;  and  it  toas  lidd  that  the 
surviving  child  was  entitled  to  the  whole  iiiterest  in  the  legacy, 
Biddle  v.  Hoyt,  1  Jones  Eq.,   159. 

67.  A  bequest  to  J.,  "  to  go  to  her  after  her  husband's  death,  and 
if  she  dies  before  him,  I  allow  her  fart  to  go  to  her  sons  (naming 
them)  when  they  come  to  the  age  of  twenty-one,"  passes  a  pres- 
ent right,  to  be  enjoyed  at  the  death  other  husband,  witK  a  lim- 
itation over  to  the  sons  in  the  event  of  her  dying  before  her  hus- 
band.    Cidberfson  v.  Frosf,  1  Jones  Eq.,  281. 

68.  Where  a  trust  was  created  by  will,  and  a  general  plan  laid 
down  for  the  guidance  of  the  trustee,  wlierein  it  was  declared  to 
be  the  purpose  of  the  testatrix  that  the  property  should  be  se- 
cured and  settled  upon  three  married  daughters  and  their  chil- 
dren respectively,  "and  the  more  effectually  to  carry  into  exe- 
cution the  will,"  it  gave  the  property  to  the  trustee,  "to  hold  in 
trust  for  the  sole  use  and  benefit  of  the  daughters  and  their 
heirs  forever,"  it  ims  held  that  the  trust  was  executory,  and  the 
intention  of  the  testatrix  should  be  carried  out,  by  giving  the 
separate  use  of  tlie  property  to  tlie  wives  for  life,  with  a  remain- 
der to  their  children,  as  well  those  born  in  the  lifetime  of  the 
testatrix,  as  those  born  afterwards,  Saunders  v.  Edivards,  2 
Jones  Eq.,  134. 

69.  Where  a  bequest  of  slaves  was  made  prior  to  the  act  of 
1827,  (see  Rev.  Code,  ch.  43,  sec.  3),  to  M.  P.  and  "in  case  the 
said  M.  P.  should  die  without  issue,  then  and  in  that  case  it  is 
my  will  that  the  said  slaves  be  divided  among  my  six  sons,  and 
to  the  survivor,  &c.,"  it  was  held  that  the  limitation  over  was  too 
remote,  and  ]\I.  P.  took  the  absolute  estate.  Porter  v.  Boss,  2 
Jones  Eq.,  196. 

70.  A  bequest  of  slaves  and  other  personal  property  to  the 
testator's  wife  and  two  children,  "to  remain  in  joint  stock  until 
my  children  shall  have  attained  the  age  of  twenty-one,  then 
their  portion  to  be  set  apart  to  them,"  (ionveys  a  vested  interest 
to  the  children,  the  possession  of  which  is  however  to  be  post- 
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ponecl  until  their  arrival  at  the  age  of  twentr-one  ;•  and,  upon  the 
death  of  a  child  before  that  age,  his  interest  goes  to.  his  personal 
representative.      Hathaway  v.  Leary,  2  Jones  Eq.,.  264 

71.  Where  personal  property  is  bequeathed  to  one  for  life  and 
then  over  to  another,  and  the  legatee  for  life  dies  before  tlie  tes- 
tiitor,  the  legacy  will  vest  nevertheless  in  the  ulterior  legatee. 
3Iebane  v.   JVomacl;  2  Jones  Eq.,  21)3. 

72.  Where  a  testatordevised  and  bequeathed  his  whole  estateto 
his  widow  for  life,  with  remainder  over  to  others,  and  the  widow 
entered  her  dissent  to  the  will  and  took  a  third  of  the  personal 
estate,  it  loas  held  that  the  other  two  thirds  vested  iniuiediately 
in  the  remainderman.     Holderby  v.   Walker,  3  Jones  Eq.,  46. 

73.  Where  slaves  or  other  property  are  bequeathed  to  two  or 
more  persons  immediately,  as  tenants  in  common,  with  a  limita- 
tion over  to  the  survivors  or  survivor  if,  or  in  case,  that  one  or 
more  of  them  die,  it  is  settled  tliat  unless  a  contrary  intent  ap- 
pears from  other  parts  of  the  will,  those  who  survive  the  testa- 
tor will  take  absolutely.  But  w^here,  from  special  circumstances, 
and  express  words  in  other  parts  of  the  will,  it  appears  that  the 
testator  referred  to  survivorshi])  to  take  place  between  the  lega- 
tees after  his  death,  the  above  general  rule  will  not  apply.  Vass 
V.  Freeman,  3  Jones  Eq.,  221. 

74.  Where  a  testator  gave  a  joint  estate  for  life  to  his  mother 
and  sister,  with  an  absolute  estate  to  the  survivor,  expressing  a 
belief  that  he  would  soon  die,  and  that  these  two  objects  of  his 
bounty  would  survive  him,  appointed  them  his  executrixes, 
gave  them  minute  instructions  as  to  the  management  of  the  es- 
tate and  the  selection  of  their  agent,  the  choice  of  a  place  of 
residence;  and  cautioned  them  against  being  imposed  upon,  it 
was  held  that  the  'testator's  intention  was  to  give  the  property 
to  the  survivor  of  the  two  who  should  become  so  by  the  death 
of  one  of  them  after  his  death.     Ibid. 

75.  ^\llere  a  testator,  having  a  wife  and  two  daughters,  direc- 
ted that  certain  slaves  and  other  property  should  be  divided 
"between  his  wife  and  children;"  and  in  a  subsequent  clause  di- 
rected that,  in  case  of  the  death  of  one  of  his  daughters  "leaving 
no  heir  of  her  body,  then  and  in  that  case  it  may  go  to  my  re- 
maining child  or  children;"  and  one  of  the  daughters  having 
died  without  issue  in  the  lifetime  of  the  testator,  it  was  held  that 
what  was  intended  for  her  went  to  her  sister,  and  that  the  wid- 
ow took  but  one-third.      Garrison  v.  Eborn,  3  Jones  Eq.,  ""22^. 

76.  A  bequest  in  one  clause  of  a  will  to  the  testator's  six  sis- 
ters and  their  issues,  in  another  to  them  and  their  progeny,  and 
in  a  third,  to  them  and  their  children,  one  only  of  the  sisters 
having  been  married  and  had  a  child  at  the  date  of  the  bequest, 
was  held,  to  give  an  estate  to  each  of  the  sisters  for  her  life,  with 
a  remainder  to  her  children,  applying  as  well  to  such  of  the  sis- 
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ters  as  might  tliereafter  many  and  have  chiklren,  as  to  the  one 
ah'eady  maniod.     Bridges  v.    JVilkins,  o  Jones  E(|.,  342. 

77.  Where  personal  estate  is  bequeathed,  with  a  general  power 
of  disposition  given  to  the  legatee,  a  contingent  limitation  in 
remainder  is  inoperative  and  void,  but  where  there  was  a  limi- 
tation to  one,  and  if  he  should  die  before  arriving  at  full  age,  or 
if  he  should  arrive  at  full  age  and  afterwards  die  intestate  and 
without  issue,  then  to  A,  B  and  C,  in  remainder,  it  was  held  that 
the  legatee  did  not  have  a  general  right  of  disposition,  and  that 
the  limitation  over  was  good.  Hall  v.  liohinson,  3  Jones  Eq., 
348. 

78.  As  a  general  rule,  dividends  ou  bank  stock,  and  interest 
arising  from  money,  become  the  absolute  ,  property  of  the  taker 
of  the  first  estate  of  the  stock  or  money,  and  a  contrary  inten- 
tion will  uot  be  inferred  from  the  use  of  words  not  necessary  to 
the  sense  of  the  bequest  in  wliich  they  were  used,  but  in  that 
connection  was  considered  as  surplusage.      Ibid. 

79.  It  is  a  Avell  known  rule  of  construction,,  that  if  the  ex- 
pressions jn  a  Avill  be  ambiguous  and  the  intention  doubtful,  the 
court  leans  in  favor  of  holding  a  legacy  to  be  vested  rather  con- 
tingent.    Devarie  v.  Larldns,  d  Jones  Eq.,  377. 

80.  Where  a  testator  bequeathed  "  tliat  all  the  balance  of  my 
property  shall  go  to  the  beneht  and  siq^port  of  my  wife  and 
children  during  my  wife's  widowhood,  and  the  minority  of  m}^ 
children,  but  should  my  wife  marry  again,  she  shall  receive  her 
distributive  share  or  child's  part  of  my  estate,  and  should  any 
of  my  children  attain  the  age  of  twenty-one,  rlien  such  cliild  or 
children  shall  receive  his  distributive  share,  it  being  equally  di- 
vided among  my  wafe  and  children ;''  it  was  held  that  each  of 
the  legatees  had  an  interest  vested  at  the  death  of  the  testator. 
Ilnd. 

81.  A  bequest  of  slaves  to  be  hired  out  for  the  support  and 
schooling  of  the  testator's  three  youngest  children,  and  when 
the  youngest  should  become  of  age,  then  to  be  sold,  and  the 
money  divided  between  the  three,  and  one  other  child;  it  was 
held  that  the  four  legatees  took  vested  interests  in  the  proceeds 
of  the  slaves,  and  that  upon  the  death  of  two  of  them  intestate 
and  under  age,  before  the  youngest  became  of  full  age,  then*  in- 
terest devolved  upon  their  personal  representatives.  Williams 
V.  Smith,  4  Jones  Eq.,  254. 

82.  Where  a  testator,  in  one  clause  of  his  will,  limited  his  pro- 
perty on  the  event  of  the  survivorship  of  his  daughters  at  the 
death  of  his  widow,  the  survivor  to  take  for  her  life  with  remain- 
der to  her  chiklren  the  share  of  the  other,  if  the  latter  had  died 
without  leaving  children,  and  in  a  subsequent  clause  gave  the 
use  and  profits  ot  the  same  property  to  his  daughters,  their  hus- 
bands and  children,  it  was  held  that,  as  it  appeared  from  the 
context  that  the  testator  wished  his  property  thus  given  to  be 
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unalienable  as  long  as  possible,  each  of  the  daughters  took  an 
equitable  estate  in  fee  in  the  real  estate,  and  an  absolute  equita- 
ble estate  iu  all  the  other  property,  subject  to  an  executory  de- 
vise, in  the  event  of  her  dying  without  leaving  a  child,  over  to 
her  sister  for  life,  remainder  to  her  children,  the  contingency  be- 
ing postponed  from  the  death  of  the  widow  to  the  death  of  one 
ol  the  daughters,  both  of  whom  survived  their  mother.  Jenl'ins 
V.  Hall.  4  Jones  Eq.,  334. 

83.  Where  a  testator  bequeathed  slaves  to  his  daughter  for 
her  life  or  the  life  of  her  husband,  or  either  of  them;  and  after 
tlie  death  of  his  widow,  to  wlioni  he  had  given  a  life  estate  in 
other  slaves,  they  were  to  go  to  his  daughter  for  her  life,  &c.  as 
above;  and  then  he  bequeathed  the  slaves  "unto  the  heirs  law- 
fully begotten  at  present  or  hereafter"  of  his  said  daughter; 
and  his  daughter  had  a  daughter  who  married  and  died  before 
her  mother,  who  had  survived  the  testator's  widow  and  also  her 
own  husband,  it  was  i.e'd  that  the  daughter's  daughter  took 
such  an  interest  in  the  slaves  as,  upon  her  death  in  her  mother's 
life-time,  devolved  upon  her  personal  representative.  liolertscn 
V.  Fleming,  4  Jones  Eq.,  387. 

84.  A  pecuniary  legacy  to  a  grandson,  payable  when  he  ar- 
rives at  the  age  of  twenty-one,  but  to  be  paid  at  the  discretion 
of  the  executor  in  land  or  negroes,  is  vested  and  goes  to  the 
personal  representative  if  the  legatee  dies  under  age,  but  it  does 
not  heixv  interest  until  the  legatee  would  have  reached  full  age 
had  he  lived,  and  it  is  payable  in  money,  if  the  executor  did  not 
elect  at  the  proper  time  to  pay  in  land  or  negroes.  Holt  v.  Ho- 
(jan,  5  Jones  Eq.,  d>2. 

85.  A  bequest  to  one,  "  when  "  he  arrives  at  age  or  marries, 
ordinarily  does  not  vest  until  the  condition  is  performed  by  his 
arrival  at  age  or  marrying,  but  the  rule  is  otherwise  when  it 
appears,  from  other  parts  of  the  will,  that  it  was  the  intention  of 
the  testator  only  to  postpone  the  enjoyment,  and  not  to  make  the 
ownership  contingent.     Fuller  v.  Fuller,  5  Jones,  Eq.,  223. 

8(3.  Where  an  estate  was  given  to  an  infant  daughter  "when  " 
she  arrived  at  twenty-one  or  married,  and  in  the  same  will  vested 
estates  were  given  to  the  other  children,  and  the  will  provided 
that  the  legatee  should  live  with  her  mother  until  her  arrival  at 
full  age  or  marriage,  and  that  the  mother  during  this  time  should 
have  the  use  of  the  property  bequeathed,  for  the  support  of  the 
legitee  and  anotiier  child,  and  it  appeared  that  if  the  bequest 
were  held  to  be  contingent,  then,  by  another  clause  of  the  will, 
part  of  the  same  property  would  return  to,  and  become  vested 
in,  the  personal  representative  of  the  same  legatee,  and  that  a 
disturbance  of  other  vested  legacies  would  occur,  it  ivas  held  that 
these  circumstances  showed  it  to  be  the  intention  of  the  testator 
that  the  legacy  should  be  vested  in  interest,  though  the  time  of 
enjoyment  was  postponed.     Ihid. 
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87.  A  testator  bequeathed  slaves  to  A  "during  her  life,  and" 
at  her  decease  to  the  lawful  heirs  ol  her  body,  if  any  such  there 
be,  and  if  none,  to  return  to  the  lawful  heirs  of  n^y  body ;"  it 
ivas  held  that  on  the  death  of  A,  without  having  had  a  child,  the 
limitation  over  was  not  too  remote,  because  the  contingency 
would  necessarily  be  determined  at  the  "  decease  "  of  A.  Neiv- 
hirk  V.  HaweSy  5  Jones  Eq ,  265.. 

88.  In  the  above  bequest,  all  the  children  of  the  testator  who^ 
were  1  ving"  at  the  death  of  A  and  the  representatives  of  such  as 
had  died  after  the  death  of  the  testator,  and  in  the  lifetime  of  A, 
were  held  to  take  under  tlie  limitation  over  to  the  heirs  of  the 
body  of  the  testator.     Ihid. 

8t).  A  bequest  of  slaves  to  a  father,  in  trust  for  the  use  and 
benefit  of  his  children,  but  the  said  father  "is not  to  be  account- 
able to  liis  children  for  the  proceeds  of  the  labor  of  the  said  ne- 
groes until  the  said  children  are  twenty-one  years  of  age,''  ido.s 
held  to  vest  a  present  absolute  interest  in  the  trust,  which,  upon 
the  death  of  a  child  under  twenty-one,  went  to  his  personal  rep- 
resentative:    Mijers  V.  Williams,  5  Jones  Eq.,  3()2. 

90.  Where  personal  property  is  bequeathed  upon  a  condition 
which  becomes  impossible  to  be  performed,  fiiich  coikWIoh  not 
being  the  sole  motive  of  the  bequest,  the  legacy  is  vested.  Nunnery 
\.  Carte?',  5,  Jones  Eq.,  370. 

91.  Where  personal  property  was  bequeathed  to  a  son,  "  pro- 
vided he  take  care  of  his  mother  for  her  lifetime,"  it  loas  held 
not  to  be  the  intention  erf  the  testator  that  the  whole  condition 
should  be  performed  before  the  property  vested,  but  that  he 
should  take  an  estate  at  once,  to  be  forfeited  on  failing  to  perform 
the  continuing  duty.     Ihid. 

92.  A  bequest  of  slaves  to  one  for  life,  with  a  limitation  over 
to  his  or  her  children  "equally  to  be  divided,"  is  not  controlled 
by  the  rule  in  Shelly's  case,  but  confines  the  interest  of  the  first 
taker  to  his  or  her  life.      Chanijjers  v.  Pciyne,  G  Jones  Eq.,  27(3. 

93.  Where  children  take  as  a  class  at  the  expiration  of  a  life 
(,'state,  each  child  takes  a  vested  interest  at  its  birth,  subject  to 
be  partially  divested  in  favor  of  the  other  children  of  the  class 
as  they  are  born,  and  upon  the  death  of  one  of  the  children  du- 
ring the  existence  of  the  life  estate,  his  or  her  interest  goes  to 
his  or  her  representative,  and  not  to  ulterior  limitees  dependent 
upon  the  hrst  taker's  d^ung  without  issue.     1  hid. 

94.  The  word  "when,"  like  the  word  "at"  and  "if,"  applied  to. 
a  legacy  of  personalty,  makes  the  gift  contingent;  but  the  super- 
addition  of  the  word's  "equally  to  be  divided,"  when  there  are 
several  legatees,  shows  that  the  word  "when"  Avas  only  used  to 
designate  the  time  when  the  enjoyment  of  the  legacy  was  to 
commence,  and  would  not  prevent  it  from  vesting.  Sims  v. 
Smith,  6  Jones  Eq.,  347. 

95.  Where  a  testa.tor  gave  land  and  chattels  to  his  wife,  and 
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directed  that  at  her  death  the  property  Bhoiild  all  be  sold  and 
the  money  equally  divided  among  his  children,  and  one  of  the 
children,  a  daughter^  died  after  the  testator  but  before  the  widow, 
lewving-  her  husband  surviving,  it  icas  held  that  he,  as  her  ad- 
ministrator, w^as  entitled  to  a  child's  part  of  the  money  arising 
from  the  sale  of  all  the  property  given  to  the  widow  for  life. 
GoiiJy  V.  Kiricaid,  1  Winstv  Eq.-,  44. 

96.  When  a  testator  directs  his  estate  to  be  kept  together  as 
a  common  fund  for  the  support  of  his  wife,  and  then  to  be  equal- 
ly divided  among  the  children,  if  the  widow  dissent  from  the 
will  it  Avill  have  the  effect  of  making  the  personal  property  di- 
visible between  her  and  the  children  as  if  he  had  died  intestate. 
Wilson  V.  Stafford,  1  ^^'inst.  Eq.,  103. 

97.  In  such  case  the  administrator  of  a  child,  who  died  after 
the  testator,  is  entitled  to  the  share  of  such  deceased  child. 
Ihid. 

98.  If  personalty  be  bequeathed  to  the  testator  s  wndow  for 
life,  Avith  remainder  over,  and  the  widow  dissents  from  the  will, 
the  remainder  immediately  vests  in  possession.     Ibid. 

See  (Devi.se — Executory  devise  and  conditional  limitation,  1- 
2-6-7-8-9-10-11-12-13-15^16^18.)  (Executors  and  Adminis- 
trators-^Of  their  office,  duty  and  rights,  6-7.) 

IV.       WHETHER   .SPECIFIC    OR   GENERAL,    AXD    OF   THE     ABATEMEXT    OF    LEG- 
ACIES. 

1.  A  bequest  of  a  slave  of  a  particular  description,  with  a  di- 
rection to  the  executor  to  purchase  one  rather  than  divide  fami- 
lies, is  a  pecuniary  legacy.      While  v.  Becdty.  1  Dev.  Eq.,  87. 

2.  Although  specific  legacies  in  general  do  not  abate  in  favor 
of  those  which  are  pecuniary,  yet  where  the  testatrix  bequeath-. 
ed  cdl  her  property  specifically  and  directed  two  slaves  to  be> 
purchased  for  A  ai'd  B,  rather  than  divide  the  families  of  ne-^ 
groes,  it  ivas  held  that  upon  a  deficiency  all  the  legacies  must 
abate  rataoly.     Ihid. 

3.  Specific  legacies  do  not  abate  upon  a  deficiency  of  assets^ 
unless  the  wdiole  property  of  the  testator  be  specifically  be- 
queathed, and   he  then  gives  a  general  or  pecuniary  legacy. 

White  V.  Beattie,  1  Dev.  Eq.,  320. 

4.  But  where  the  testator  does  not  give  away  the  whole  oi 
his  property  specifically,  and  what  is  left  is  afterwards  consumed 
or  destroj^ed  by  the  testator  or  executor,  the  specific-  legacies 
will  not  abate.  And  it  seems  that,,  to  determine  whetlnjr  a  spe-^ 
cific  legacy  shall  abate  or  not,  evidence  of  the  state  of  theassets, 
dehors  the  will,  may  be  received.     Ihid. 

5.  A  bequest  of  "all  tl>e- notes  of  hand  that  will  be  remain- 
ing after  paying  off  all  the  legacies  herein  before  given,  which 
I  suppose  will  be  froca  twenty  to  thirty  thousand  dollarsj'  ia  sa 
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far  specific,  that  the  legacy  is  to  be  applied  to  the  payment  of 
general  legacies,  only  in  the  event  of  tiie  undisposed  of  residue 
being  insufficient  for  their  discharge.  Perry  v.  Maxiuell,  2  Dev. 
Eq.,  4«8.  # 

G.  A  legacy  "  in  notes,  to  be  taken  out  of  my  notes  and  hand- 
ed over,"  &c.,  is  not  merely  a  charge  for  its  amount  upon  the 
)iotes,  ot  which  the  testator  may  be  possessed,  but  is  a  specific 
legacy  of  securities  for  debt  hereafter  to  bo  ascertained.     I  hid. 

7.  But  a  legacy  to  be  paid  as  soon  as  its  amount  can  be  col- 
lected, or  "if  the  legatee  iswdling  to  receive  that  in  good  notes 
he  can  do  so,"  is  a  general  legacy.     Ibid. 

8.  So  also  is  a  legacy  "  in  notes  as  soon  after  my  death  as  it 
can  conveniently  be  clone,"  there  being  nothing  to  denote  that 
any  particular  notes  were  intended.  And  a  subsequent  be- 
<piest,  "  of  all  the  notes  that  will  be  remaining  after  paying  off 
the  legacies  herein  before  given,"  will  not  make  them  specific, 
i~>ecanse  the  remainder  being  uncertain  in  amount  indicates  that 
a  charge  upon  them,  and  not  a  fractional  part  of  them,  w^as  in- 
tended.    Ibid. 

;'.  It  is  a  general  rule  that  specific  legacies  do  not  abate  with, 
or  conti  ibute  to,  general  legacies ;  but  if  a  general  legacy  be 
expressly  charged  upon  a  specific  legacy,  it  is  otherwise;  or  if  a 
general  legacy  be  given,  and  there  never  was  any  fund  to  pay 
it  except  the  specific  legacies,  owing  to  the  fact  that  everything 
is  given  away  specihcally,  then  the  general  legacy  must  be 
raised  out  of  the  personal  estate,  although  specifically  bequeathed ; 
and  this,  though  there  may  be  a  surplus  which  may  be  applied 
to  the  satisfaction,  in  part,  of  the  general  legacy,  in  consequence 
of  some  of  the  bequests  being  void.  WJiitc  v.  Green,  1  Ired. 
Eq.,  45. 

10.  A  bequest  of  "twenty-five  shares  of  the  capital  stock  of 
the  State  Bank  of  North-Carolina,"  the  testator  owning  at  the 
time  that  number  of  shares  in  the  bank,  is  a  general,  and  not  a 
specihc  legacy.  If  the  testator  had  said  "  my  twenty -five  shares," 
etc.,  the  legacy  would  have  been  specific.  Davis  v.  Ociin,  1  Ired. 
Eq.,  304. 

11.  AVhere  a  testator  gave  to  different  legatees  certain  negroes 
by  name,  and  then  gave  to  another  legatee  "all  the  balance  of 
my  negroes  which  1  am  possessessed  of,"  it  ivas  held  that  this 
last  was  a  specific  legacy  of  slaves,  as  much  so  as  if  each  slave 
had  been  named,  and  that  the  other  legacies  must  abate  ratably 
with  this,  fn-  the  payment  of  debts,  in  case  of  a  deficiency  of 
general  assets.     Everitt  v.  Lane.,  2  Ired.  Eq.,  548. 

12.  A  bequest  to  A  of  "  five  head  of  horses,  one  yoke  of  oxen, 
three  pens  of  hogs,  five  cows  and  calves,  and  five  sets  of  farming 
tools,"  is  rendered  specific  by  the  addition  to  each  class  of  the 
designation  "  her  choice."     1  bid. 

13.  So  a  bequest  of  "  one  carriage "  and  "one  set  of  black- 
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smith  tools  "  is  specific,  Avhen  it  is  shown  that  the  testator  had 
bi;t  one  carriage  and  one  set  ot  blacksmith  tools.  \Vhen,  npon 
the  face  of  the  will,  it  appears  that  the  testator  meant  to  dispose 
of  something-  in  kind,  in  the  application  of  the  becpiest  to  its 
subject  matter,  it  may  be  shown  that  he  had  bnt  one  of  that 
kind.     Ibid. 

14.  A  legacy  to  the  testator's  widow  of  "  one  year's  provis- 
ions "  is  not  a  specific  but  a  general  legacy.     J  bid^ 

15.  A  bequest,  of  "one-seventh  part  of  all  the  balance  of  my 
negroes  and  stock,"  is  a  specific  legacy,  and,  upon  the  death  of 
the  legatee  in  the  lifetime  of  the  testator,  as  well  as  a  pecuniary 
legacy  to  the  same  person,  becomes  a  part  of  the  residue,  and 
will  pass  under  a  residnarv  clause.  Johnson  v.  JoJmson,  3  Ired. 
Eq.,  4-26. 

1(\  A  testator  bequeathed  as  follows:  "1  leave  my  negroes, 
except  Dan,  to  be  sold  by  my  executor,  and  divided  "into  three 
shares,"  &c.;  and  iY  ?ws  /^eW  that  this  was  a  specific  legacy  of 
the  negroes,  of  which  the  testator  was  possessed  at  the  time  of 
liis  deatii;  and  that  one  of  the  legatees,  to  whom,  after  the  date 
of  the  will,  the  testatcn-  had  given  two  negroes,  was  not  bound 
to  account  for  their  value  in  the  division  of  the  legacy.  Guilford 
X.  GuiJ/ord,4lved.Eq.,lSCx, 

17.  .A.  bequest  of  a  particular  bond  is  a  specific  bequest,  and 
the  executor  is  not  bound  to  collect  the  money  due  on  the  bond, 
but  must  deliver  the  bond  itself  to  the  legatee.  Howell  v.  Hoolcsy 
4  Irecl.  Eq.,  188. 

18.  Where  a  testator  bequeathes  bank  stock  generally,  without 
saying  that  it  is  the  bank  stock  he  owns,  the  bequest  will  be 
general  and  not  specific.     McGuire  v.  Evans,  5  Ired.  Eq.,  269. 

19.  But  when,  after  gi^'ing  several  legacies  of  bank  stock,  in 
giving  another  legacy  of  baidc  stock  he  uses  this  expression : 
'•  in  case  there  should  be  any  deficiency  in  the  bank  stock  which 
1  hold  at  my  death,  as  compared  with  the  amount  bequeathed 
in  my  will  and  testament,"  it  icas  held  that  he  meant  the  stock 
he  should  then  have,  and,  therefore,  the  legacies  were  specific 
and  not  general;  and,  further,  that,  the  bank  stock  being  insuf- 
ficient to  discharge  the  legacies,  the  legatees  were  entitled  to 
have  wliat  stock  there  may  be  applied  ^>ro  rata  to  the  payment 
of  these  legacies,  and  that  the  deficiencies  were  to  be  supplied 
out  of  the  residue  of  the  estate.     Ibid. 

20.  A  testator  directed,  among  other  things,  as  follows:  "  In 
case  my  bank  stock  should  not  be  absorbed  in  the  payment  of 
debts  which  may  come  against  my  estate,  then  and  in 'that  case 
I  give  to  A  two  shares  of  the  bank  stock,"  &c.  There  were  no 
debts  to  which  the  bank  stock  was  applied,  l)ut  there  was  not 
stock  enough  to  satisfy  previous  legacies,  and  {furis  held  that  this 
l)equest  tailed  because  of  the  failure  of  the  fund  out  of  which  it 
was  to  come.     Ibid. 
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21.  Where  a  testator  bequeathed  to  each  of  several  of  his  chil- 
dren certain  amounts  ot  iron,  iron  castings,  and  other  personal 
chattels,  and  then  added  a  clause  directing  that  all  his  "  personal 
property,  not  given  away  in  tliis  will  specitically,  shall  be  sold 
and  the'  money  equally  divided  among  "  his  live  daughters  and 
a  son,  to  make  them  equal  with  the  other  chiklren,  it  iiuis  leld 
that  the  latter  clause  did  not  contain  a  general  residuary  leg- 
acy, but  a  special  one,  the  effect  of  which  was  to  make  the  be- 
quests of  tlie  iron,  iron  castings  and  other  personal  chattels, 
general  in  the  nature  of  speciti(r,  instead  of  general,  simply;  and, 
upon  a  deficiency  of  those  articles  on  hand  at  the  death  of  the 
testator,  the  legacies  of  them  must  abate  among  themselves  pro 
rata,  Avith  a  right  to  be  paid  out  of  the  general  assets  of  tlie  es- 
tate, if  any,  but  not  out  of  the  proceeds  of  the  property  left  to 
be  sold  and  divided  among  the  five  daughters  and  son.  Gra- 
ham V.  Graham,  13usb.  Eq.,  291. 

22.  JMoney  legacies  are  general,  and  in  case  of  a  deficiency  of 
assets  must  abate  ^j>'o  rata  among  themselves  and  with  the  res- 
idue of  the  legacies  general  in  the  nature  of  specific,  which 
have  not  been  paid  in  full  out  of  the  specific  fund.     Ibid. 

23.  Unless  otherwise  provided  in  the  will,  general  legacies 
will  be  taken  for  the  payment  of  ^lebts  before  specfic  legacies, 
and  the  legacies  of  personalty  will  be  taken  before  devises  of 
real  estate.     Shaw  v,  McBride,  3  Jones  Eq.,  173. 

24.  Where  a  fund  was  ordered  by  a  will  to  be  raised  for  the 
payment  of  debts  by  the  hire  of  certain  slaves  named,  with  a 
limitation  over  when  the  necessary  amount  was  raised,  and  it 
turned  out  that  the  indebtedness  was  greater  than  the  wdiole  value 
ot  the  slaves  thus  set  apart,  it  teas  held  that  they  must  be  sold 
out  and  out,  and  the  proceeds  applied  to  the  payment  of  the 
debts.     I  hid. 

25.  Where  a  house  was  ordered  by  a  will  to  be  removed  from 
one  tract  of  land  to  another,  and  was  given  with  the  latter  tract 
to  a  legatee,  it  was  held  that  the  liouse  thus  ordered  to  be  re- 
moved became  for  the  tinie  personal  property,  and  was  a  spe- 
cific legacy,  which  must  abate  with  the  other  specific  legacies. 
Ibid. 

•I'o.  Where  a  pecuniary  or  general  legacy  is  given  by  a  parent 
to  a  child,  payable  to  the  legatee  when  he  arrives  af  age,  with  a 
bequest  over  in  the  event  of  his  death  before  becoming  of  age,  if 
the  legatee  die  under  age  his  personal  representative  is  entitled 
to  the  interest  on  the  legacy  which  may  have  accrued  up  to  the 
time  of  his  death.     Keeltln  v.  Fries,  5  Jones  Eq.,  273. 

27.  Personal  property,  which  a  testator  has  given  away  in  his 
life-time,  and  winch  does  not  need  the  aid  of  his  will  to  pass  the 
title  to  the  donee,  does  not  abate  /or  the  payment  of  debts 
where  there  is  a  deficiency  of  assets,  although  the  testator  ex- 
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presslv  confirms  the  gift  io  his  ^11',     Biddle  v.    Carraway,  6 
Jones  Eq.,  95. 

See  (Legacy — Beqiiest  of  the  residue,  18.) 

"V.       BEQUEST    FOR    GHASITABLE   rSESu 

1.  A  charitahle  purpose,  under  the  statote  of  43rc]  Elfz;.,  must 
be  so  described  in  a  will,  that  the  law  will  at  once  acknowledge 
it  as  ftuch.     Hayicood  v.  Graven,  2  Car.  L.  K,  557,  (360.) 

2.  A  bequest  of  slaves  to  the  American  Colonization  Society 
is  a  valid  bequest  under  the  laws  of  this  state.  Cox  v.  Williams, 
4  I  red.  Eq.,  15. 

3.  To  sustain  a  gift  in  tnist  by  a  testator,  the  trust  itself  must 
be  valid;  and  to  make  it  so,  it  must  be  in  favor  of  such  j>ersons,. 
natural  or  artificial,  as  can  legally  take.  Bridges  v.  PleasantSy 
4  Ired.  Eq..  2'o. 

4.  In  the  case  of  a  beque&t  to  charitable  purposes,  the  doc- 
trine of  cy  pres  does  not  prevail  in  this  state.     Ihid. 

5.  A  l>ecpiest  for  a  religious  charity  must,  in  this  state,  be  to 
some  definite  purpose,  and  to  some  bcKly  or  association  of  per- 
Bons  having  a  legal  existence,  and  a  caj^acity  to  take;  or  at 
least,  it  must  be  to  some  such  body  on  which  the  legislature 
shall,  within  a  reasonable  time,  confer  a  capacity  to  take.    Ihid. 

().  There  is  no  provision  in  our  laws  for  donations  to  be  em- 
ployed in  any  general  system  of  diffusing  the  knowledge  of 
Christianity  throughout  the  earth.     Ibid. 

VI.       BEQUEST   FOR    EMANCIPATION. 

1.  Wherever  the  intention  of  a  testator  is  to  create  a  trust, 
which  cannot  be  disposed  of  to  charitable  purposes,  and  is  too 
indefinite  to  be  disposed  of  to  other  purposes,  it  reverts  to  the 
next  of  kin.  Hence,  a  direction  by  a  testator  that  his  slaves 
shall  be  set  free,  or  a  bequest  to  his  executors  of  his  slaves  in 
trust  that  they  will  set  them  free,  is  against  public  pohcy  and 
void,  and  the  slaves  consequently,  result  t(j  the  next  ol  kin. 
Hayicood  \\  Craven,  2  Car  L.  R.,  557,  (olJi).)  S.  P.  Wright  \. 
Lowe,  2  Murph.,  354.  Turner  v.  Whitled,  2  Hawks,  013.  (By 
ar>  act  of  1830,  slaves  might  be  emancipated  under  a  bequest  for 
that  purpose  upon  certain  conditions,  see  Kev.  Code.  ch.  107,  sec. 
46,  but  they  cannot  now  be  emancipated  under  a  will,  or  a  deed 
to  take  effect  after  the  owner's  death.  See  acts  of  1860,  ch.  37 
of  the  regular  session.)  (All  slaves  are  now  emancipated  by  an 
ordinance  of  the  convention  of  1865,  ratified  the  9th  day  of  Oc- 
tober, 1865.) 

2.  A  bequest  of  slaves  to  certain  persons,  "  to  be  their  lawful 
property  and  lor  them  to  keep  or  dispose  of,  af  they  shall  judge 
most  for  the  glory  of  God,  and  good  of  said  slaves,"  where  it 
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could  fairly  be  collected  from  the  will  that  the  testator  did  not 
design,  by  the  bequest,  any  personal  benefit  to  the  legatees,  was 
lield  to  constitute  them  trustees  fo-r  the  purpose  of  emancipation, 
and  as  such  purpose  is  illegal,  it  2vas  held  that  the  legatees  took 
the  property  in  trust  tor  those  who  were  entitled  under  the 
statute  of  distributions.     Hnckabyv.  Jones,  2  Hawks,  120. 

3.  A  bequest  of  slaves,  with  a  request  that  the  legatee  will 
permit  the  "  said  negroes  to  have  the  result  of  their  own  labor," 
is  a  bequest  for  emancipation,  and  a  trust  in  them  results  for 
the  residuary  legatee  or  for  the  next  of  kin.  Soireij  v.  Bru/hf, 
1  Dev.  and  Bat.  Eq.,  113. 

4.  If  the  lex  dondcil'd  of  the  testator  avoids  a  legacy,  it  is  not 
made  valid  by  that  of  the  legatee.     Ibid. 

5.  A  by  will,  dated  in  1838,  devised  his  slaves  to  trustees,  to 
be  removed  as  soon  as  practicable  to  Africa,  and  there  settled  in 
some  colony,  under  the  patronage  and  control  of  the  American 
Colonization  Society,  with  a  proviso,  that  in  case  any  of  the  said 
slaves  should  refuse  to  be  so  removed,  the  slave  so  refusing 
should  be  sold,  and  tlie  proceeds  of  the  sale  should  be  added  to 
the  fund  created  for  the  removal  and  support  of  such  of  the 
slaves  as  sliould  be  removed  with  their  consent.  He  then  de- 
vised as  follows:  "It  is  my  will  and  desire,  that  the  land  and 
l)lantation  about  three  miles  west  of  lialeigh,  and  the  several 
lots  of  land  comprising  my  tan  yard  establishment,  together 
with  all  my  crop,  stock  of  every  kind,  plantation  tools  and  car- 
riages, implements  for  tanning  and  currying,  household  and 
kitchen  furniture,  belonging  to  me  at  the  time  of  my  death,  be 
sold  by  the  said  [trustees]  or  the  survivor  of  them — and  the 
])roceeds  of  such  sale  shall  constitute  a  fund  to  defray  the  ex- 
])enscs  incidental  to  the  removal  of  my  slaves  to  some  colony  in 
Africa,  under  the  patronage  and  control  of  the  American  Coloni- 
zation Society,  and  for  the  establishment  of  said  slaves  in  such 
colony  after  their  removal  to  the  same."  The  testator  then  de- 
vised all  the  residue  of  his  estate  in  the  state  of  North  Carolina 
to  the  same  trustees,  for  the  purpose  of  erecting  and  endowing 
an  infirmary  or  hospital  for  the  sick  and  afflicted  poor  of  the 
city  of  IJaleigh.  It  icas  JteJd,  first,  t\i&,t  ii  stock  of  leather,  which 
testator  had  in  his  tanning  establishment  at  the  time  of  his 
death,  passed  under  the  clause  devising  certain  property  to  be 
sold  and  the  proceeds  to  constitute  a  fimd  for  the  removal  and 
establishment  of  his  slaves;  secondly,  that  not  only  so  much  of 
the  fund  provided  by  this  clause,  as  is  necessary  for  the  removal 
of  the  slave,  but  the  wliole  fund  is  appropriated  to  their  removal 
and  also  to  their  comfortable  settlemeiit  in  Africa — and  that  • 
none  of  it  falls  into  the  residuum;  third y,  that  this  devise  is 
good  as  a  devise  to  a  charitable  purpose,  and  it  is  not  against 
the  policy  of  thi#  state  to  permit  the  emancipation  of  slaves, 
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provided  they  be  removed,  aud  be  kept  removed,  out  of  the  State. 
Oameron  v.  Commissioners  of  Raleigh,  1  Ired.  Eq.,  436. 

G.  Where  a  testator  directed,  that  "-a  slave  named  J.  and  his 
wife  and  their  daughter  C  and  her  four  children  should  be  put 
in  possession  of  a  certain  piece  of  land,  and  there  live  together, 
provided  that  D.  and  all  his  family  support  themselves  without 
any  cost  to  the  estate;  and  in  order  that  he  may  be  able  to  ac- 
complish this  task,  I  desire  that  he  should  enjoy  the  product  of 
that  farm,  with  the  labor  of  himself,  his  Avife,  his  daughter  C 
and  C's  children,  until  the  children  attain  the  age  of  twenty-one, 
and  that  C's  children  be  returned  into  the  common  stock,  as  ev- 
eryone of  them  attains  the  age  of  21,"  and  the  testator  then  gnves 
D  and  liia  wife,  for  the  support  of  their  family,  some  provisions, 
a  horse,  &c.,  and  directs  that  they  shall  remain  in  possession  of 
that  land  during  their  natural  life,  free  from  all  incumbrances, 
it  ivas  held  that  the  testator  did  not  intend  the  emancipation  of 
any  of  these  slaves.     Atkins  v.  Kron,  2  Ired.  Eq.,  58. 

7.  \\'here  a  testator,  who  died  before  the  passage  of  the  act  of 
18-30  (see  Rev.  Code,  ch.  107,  sec.  4G),  bequeathed  certain  slaves 
to  A  and  B  in  trust  that  they  should  enjoy  the  product  of  their 
own  labor,  it  uHis  held  that  the  bequest  was  void,  and  that  the 
said  A  and  B.  being  the  residuary  legatees,  the  absolute  prop- 
erty in  the  slaves  passed  to  them ;  and  that  the  act  of  1830  did 
not  affect  the  construction  of  this  bequest,  as  the  testator  died 
before  the  passage  of  the  act.  Bennahan  v.  Norwood.  5  Ired. 
Eq.,  106. 

8.  A  testator  bequeathed  a  slave  to  his  wife  for  life,  and  after 
her  death  to  be  emancipated,  and  if.  was  held  tiiat  though  the 
provision  for  the  emancipation  of  the  slave  was  void,  yet  the 
slave  did  not  belong  absolutely  to  the  wife,  but  after  her  death, 
went  to  the  next  of  kin,  or  passed  by  the  residuary  clause  of  the 
will,  if  there  were  one.      Gresicell  v.  Emberson,  6  Ired.  Eq.,  151. 

9.  Where  a  testatrix  left  certain  slaves  to  J.  N.  without  ex- 
pressing any  trust  on  the  face  of  the  will,  but  with  a  secret  un- 
<ierstanding  that  the  slaves  should  be  sent  out  <of  the  State  for 
the  purpose  of  being  set  free,  upon  the  conditions  prescribed  by 
law,  it  icas  held  (Pearson,  J.,  dissenting)  that  J.  N.  should  be 
ci)n)pelled  to  execute  the  trust  within  a  reasonable  time,  by  pro- 
curing an  order  of  the  supeiior  court,  entering  into  bond  as  re- 
quired by  law,  and  removing  the  slaves  to  some  country  where 
they  wotdd  l>o  free.  Thompson  v.  Newliv,  6  Ired.  Eq.,  380  S.  C. 
8  Ired.  Eq.,  32. 

10.  A  testatrix  bequeathed  as  follows:  "As  to  my  slaves,  if  I 
could  any  way  effect  it,  I  w(mld  emancipate  them.  I  do  not 
wish  to  entail  slavery  upon  them.  C.  P.  has  been  promised,  if 
]  ever  sold  him,  to  let  iiim  have  a  chance  to  buy  himself  If 
this  i-an  be  done,  I  desire  it  may,  by  his  paying  my  estate  one 
hundred  dollars."     It  teas  lield  that,  bv  these  clau.-^^es,  there  was 
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no  direction  for  the  emancipation  of  any  of  tlio  slaves.     Taylor 
V.  American  Bible  Society,  7  Ired.  Eq.,  201. 

11.  AVliere  a  will  expresses  a  trust  that  ahives  shall  be  sent  to 
a  foreign  country,  there  will  be  nothing  illegal  in  it,  even  if  it 
were  illegal  to  direct  tiieir  emancipation  abroad  withoitt  com- 
plying with  oiir  act  on  the  subject  of  the  emancipation  of  slaves, 
because  it  would  be  intended  the  meaning  was  that  the  law 
sliould  be  complied  witi).  Asa  general  rule  direction  in  a  will  is 
to  be  taken  as  intended  to  be  consistent  with  the  law;  and  sub- 
sequent acts  of  the  trustee  cannot  alfect  the  intention.  Tlnjinj)- 
son  V.  Newlin,  8  Ired.  Eq.,  32. 

12.  A  trust  in  a  will,  that  slaves  should  be  taken  out  of  this 
state  lor  the  purpose  of  emancipation,  is  not  forbidden  by  the 
laws  of  this  state,  nor  is  it  against  the  policy  of  the  law,  nor  the 
public  interest,  but  is  lawful  and  valid.     Ibid. 

13  Where  a  testator  directed  by  his  will  that  "a  negro  wo- 
man aud  her  future  increase  and  issue  "  be  sent  out  of  this  state 
to  souie  free  state,  for  tlie  purpose  of  emancipation;  it  was  held 
that  the  words  "future  increase  and  issue"  should  here  include 
children  born  between  the  making  of  the  will  and  the  death  of 
tlie  testator.      Wooten  v.  Becton,  8  ired.  Eq.,  66. 

14.  A  trust  in  a  will  to  carry  slaves  out  of  the  State,  for  the 
purpose  of  being  settled  in  a  free  state,  as  free  persons,  is  a  law- 
frJ  and  valid  trust  which  the  executors  are  bound  to  perform. 
And  this  the  executors  may  do  under  our  statute,  (see  Rev. 
Code,  ch.  107,  sec.  40)  witliout  any  application  to  the  courts  of 
tliis  state.     Ibid. 

15,  A  person  may  provide  in  his  will  that  slaves  shall  be  sent 
out  of  the  State  to  be  emancipated,  and  to  remain  permanently 
abroad,  which  is  lawful,  but  if  in  a  codicil  he  beqneaths  to  them 
a  house  and  lot,  cow  and  calf,  to  occupy  and  nse  in  this  state,  it 
shows  an  intention  for  them  to  reside  here  which  makes  the 
trust  milawful,  and  the  slaves  and  the  pro[)erty  given  to  them 
i-esult  to  the  next  of  kin.  Green  v.  Lane,  8  Ired.  Eq.,  70.  S. 
( '.  Busb,  Eq.,  102. 

i'i.  A  testator  bequeathed  as  follows:  "I  desire  that  my  two 
n- groes,  A  and  S,  shall  continue  to  labor  for  the  |benefit  of  my 
estate,  for  three  years  after  my  death,  or  pay  the  sum  of  $750 
each  to  my  executor.  At  the  expiration  of  that  time  (three 
years)  I  desire  that  they  nuiy  be  permitted  to  select  their  mas- 
ters; and  do  aiithorize  aud  empower  m^'  executor  to  sell  thent 
to  such  person  or  persons  as  they  may  select,  at  a  nominal  price, 
or  to  liberate  them,  if  it  can  be  done,  consistently  with  the  laws 
of  North  Carolina,  as  they  may  prefer;  my  iutention  being  to 
have  them  kindly  treated,  and  properly  taken  care  of,  for  the 
remainder  of  their  lives,"  &c.  It  was  held  that  the  first  part  of 
the  bequest  was  void,  as  being  substantially  for  the  emancipa- 
tion of  the  slaves;  and  that,  therefore,  if  the  negroes  chose  to- 
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remain  in  this  state,  it  would  be  the  duty  of  tlie  executor  to  sell 
them  as  skife6:  but,  in  doing-  so,  he  was  not  obliged  to  put  them 
up  at  auction,  but  might  sell  them  at  private  sale,  for  a  fair 
price,  to  any  person  at  his  discretion.  If  they  preferred  being 
emancipated,  the  execut(u*  might  send  them  out  of  the  State,  by 
giving  bonds,  or  without  giving  bonds.  Washington  v.  Blount^ 
ii  Ired.  Eq.,  253. 

17.  Where  a  female  slave  is  bequeathed  to  a  person  tor  life, 
and  then  to  be  emancipated,  any  child  or  children,  which  she 
may  have  after  tlie  death  of  the  testator,  and  during  the  life 
estate,  will  also  be  entitled  to  be  emanciated,  unless  an  intention 
to  the  contrary  appear  in  the  Avill.  Coffey  v.  Davis,  1  Jones 
Eq.,  I. 

18.  Where  a  testator  bequeathed  to  his  slaves  their  freedom, 
with  directions  to  his  executors,  to  remove  them  from  the  State, 
their  removal  from  the  State  is  not  a  condition  precedent  to 
their  emancipation,  but  it  is  a  condition  subsequent,  by  the  non- 
performance of  which  the  newly  acquired  freedom  maybe  for- 
feited. And  so  of  the  capacity  to  take  property.  Hence,  a  slave 
under  such  circumstances  may  be  entitled  to  money  bequeathed 
to  him  or  her.  in  the  same  will,  and  if  he  or  she  die  Avhile  pre- 
paring for  removal,  his  or  her  representatives  will  be  entitled  to 
such  money      Alvanif  v.  Poioell,  1  Jones  Eq.,  35. 

19.  The  children  of  a  female  slave,  directed  to  be  emancipated 
under  the  circumstances  above  stated,  will  be  entitled  to  the 
money  bequeathed  to  her,  whether  she  was  married  according 
to  law  or  not.     Ibid. 

20.  A  bequest  of  money,  "  to  all  my  negroes  that  1  have  or 
may  have  at  my  death,"  does  not  give  an  original  share  to  a 
ciiild  with  which  one  of  the  female  slaves  was  pregnant  at  the 
time  of  the  testator's  death.     Ibid 

21.  A  bequest  for  emancipation,  to  be  followed  by  the  imme- 
diate removal  of  the  slaves  from  the  State,  is  not  forbidden  by 
our  laws.  But  wh^re  the  will  provides  that  the  slaves  shall  have 
their  own  time  under  the  care  and  protection  of  a  nominal  mas- 
ter, it  contemplates  a  qualified  state  of  slavery  which  is  against 
the  policy  ot  our  law,  and  the  bequest  is  void.  TJiomas  v.  Pohner, 
1  Jones  Eq.,  249. 

22.  Where  slaves  are  bequeathed  to  a  person  for  the  purpose 
of  their  being  emancipated,  the  next  of  kin  have  no  interest  in 
them,  and  cannot  sustain  a  suit  to  enforce  the  trust  for  emanci- 
pation, as  that  is  the  right  of  the  State  or  of  the  slaves  them- 
Silves.  But  if  the  slaves  are  bequeathed  to  one,  upon  a  secret 
trust,  to  be  held  nominally  as  slaves,  but  really  as  free  persons, 
the  bequest  is  void,  and  the  next  of  kin  may  claim  the  slaves. 
Hurdle  v.  Ouflau\  2  Jones  Eq.,  75. 

23.  Where  a  testator  bequeathed  all  his  slaves  to  his  wife  for 
her  life,  and  then  added,  •'  I  bequeath  said  slaves,  (with  the  ex- 
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ception  of  those  I  acquired  by  intermarriage  with  her,  those  that 
I  received  in  the  division  of  my  father's  estate,  old  Joe  and  fer- 
ryman Jim,)  to  W.,  J.  and  E.,"  with  this  clause  in  connection: 
"  My  will  and  desire  is,  that  the  hereinbefore  excepted  slaves  be 
hired  out,  &c.,  to  raise  funds  for  their  transportarion  to  Liberia," 
accompanied  by  a  strict  injunction  upon  tlie  executor  to  raise 
the  means  for  their  transportation,  it  was  held  that  it  was  the 
intention  of  the  testator  to  liberate  all  the  slaves  he  got  by  mar- 
riage and  their  increase  since,  and  also  all  the  slaves  he  got  from 
his  father's  estate  and  their  increase,  together  with  old  Joe  and 
ferryman  Jim.      Cromarfie  v.  Bohison,  2  Jones  Eq.,  218. 

24.  A  bequest  of  "  all  ray  other  negro  slaves  to  the  AmericaD 
colonization  society,  (some  being  bequeathed  by  previous 
clauses,)  will  pass  as  well  the  testator's  share  of  such  as  are 
held  in  common,  as  those  he  holds  in  severalty.  Jones  v.  Gor- 
don, 2  Jones  Eq.,  352. 

25.  A  bequest  of  slaves,  with  a  provision  by  which  they  may 
be  supported  without  working  like  other  slaves,  is  a  bequest  for 
a  quasi  emancipation,  which  is  against  the  policy  of  the  law  and 
is  therefore  void-     Lea  v.  Brown,  3  Jones  Eq.,  14L 

26.  A  bequest  of  two  hundred  acres  of  land  and  three  thou- 
sand dollars,  with  a  family  of  valuable  slaves,  with  a  provision 
that,  on  the  death  or  insolvency  of  the  legatee,  one  of  the  slaves 
should  select  an'^owner  who  was  also  to  take  the  land  and  money, 
with  an  injunction  that  the  slaves  should  be  treated  kindly  and 
humanely,  is  manifestly  for  the  ease  and  benefit  of  the  slaves, 
and,  therefore,  against  the  public  policy  and  void.     Ibid. 

27.  Where  a  female  slave  was  directed  by  a  testator  to  be 
emancipated  after  his  deatli,  it  ivas  held  that  her  children  born 
after  the  making  of  the  will,  but  before  the  death  of  the  testa- 
tor, were  not  entitled  to  their  freedom.  Leary  v.  Nash,  3  Jones 
Eq.,  35(1 

28.  Slaves  directed  by  a  will  to  be  emancipated,  and  which 
were  hired  out  by  the  executor,  are  entitled  to  these  hires,  and 
also  to  the  surplus  of  a  sum  of  money  set  apart  for  their  removal 
from  the  State.     Lane  v.  Bennett,  3  Jones  Eq.,390. 

29.  A  bequest  of  slaves,  with  a  request  that  the  legatee  -will 
permit  them  to  have  the  result  of  their  own  labor,  is  a  bequest 
for  emancipation  which  is  void,  and  the  slaves  either  fall  into  the 
residue  or  belong  to  the  next  of  kin.  Durdap  v.  Ingram,  4 
Jones  Eq.,  178. 

30.  It  siems  that  no  trust  for  emancipation  can  be  supported, 
unless  express  provision  is  made  for  the  removal  of  the  persons 
attempted  to  be  freed  beyond  the  limits  of  the  Stnie.  Gosset 
V.   WeaJherly,  5  Jones  Eq.,  46. 

31.  Where  a  testator  bequeathed  that  a  female  slave  child 
should  be  emancipated  at  the  age  of  twenty,  and  gave  her  a 
tract  of  land,  and  enjoined  it  upon  his  executor  to   see  that  she 
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received  the  benefit  of  the  land,  giving  her  but  little  money 
though  he  had  a  large  auiouut  of  it,  it  was  held  that  there  ^vas  a 
manifest  intent  that  the  slave  should  be  set  free  and  remain  in 
this  state,  which  made  the  bequest  void      Ibid. 

32.  Where  a  testator  directed  that  four  slaves,  a  husband  and 
vni'e  and  their  two  children,  should  be  set  free,  and  that  they 
should  be  under  the  special  care  of  his  sons,  and  bequeathed  to 
them  things  that  could  not  be  carried  out  of  the  State,  with  con- 
venience or  profit;  it  was  held^  that  there  was  a  manifest  inten- 
tion to  have  the  slaves  freed  in  the  State,  which  made  the  be- 
quest void,  except  as  to  such  of  the  slaves  as  were  over  hfty 
years,  Avho  might  be  emancipated  here  under  the  49th  section 
of  the  107th  chapter  of  the  Kevised  Code,  if  they  could  show 
meritorious  services.     Feimster  v.  Tiicliet\  5  Jones  Eq.,  G9. 

33.  Where  a  testator  directs  that  his  slaves  shall  be  set  free, 
it  is  the  duty  of  the  executor  to  see  that  the  wish  of  his  testa- 
tor is  carried  into  eftect  at  the  expense  of  his  estate.  If  the 
slaves  have  been  hired  out  by  him,  he  must  first  apply  such 
hires,  and  if  they  prove  insufficient,  the  remainder  of  the  ex- 
pense must  be  paid  out  of  the  estate.  Ho'^jfJ  v.  Capeliart^  5 
Jones,  Eq.,  71. 

34.  Slaves  ordered  to  be  emancipated  can  elect  to  accept  or 
reject  the  boon  of  freedom;  and  where  children  are  concerned, 
their  parents  must  elect  for  them,  until  they  come  of  age  to  choose 
for  themselves.     Ibid. 

35.  A  provision  in  a  will  for  the  emancipation  of  the  increase 
of  a  class  of  slaves,  who  were  to  be  kept  in  this  state  until  each 
one  of  the  class  should  severally  attain  the  age  of  twenty-five 
years,  and  then  each  who  should  elect  to  be  free  in  a  manner 
specihed  was  to  be  sent  to  Africa,  and  there  was  no  limitation  in 
point  of  time,  as  to  the  recurrence  of  such  claims  for  emancipa- 
tion, icas  held  to  be  against  the  policy  of  the  law  and  void.  Myers 
V.  Williams,  5  Jones  Eq.,  3(52. 

3(j.  Where  a  negro  woman  slave  was  bequeathed  to  one  for 
life  and  then  to  be  free,  and  such  slave  in  due  form  elected  to 
remain  a  slave,  it  icas  held  tluit  the  status  of  such  Avoman  was 
fixed  as  from  the  testator's  death,  and  that  her  offspring  born  af- 
ter that  event  remained  slave.?,  and  that  she  and  her  offspring 
passed  by  a  residuary  clause  of  the  will.  ClarJv  v.  Bell,  6  Jones 
Eq.,  272. 

37.  The  act  of  18G0,  ch.  37,  which  prevents  the  emancipation 
of  slaves  by  will,  applies  to  the  case  of  a  will  made  before  its  pas- 
sage, where  tlie  testator  died  subsequently  thereto.  3Iordecai 
V.  Boylan,  6  Jones  Eq.,  3G5. 

3<S.  By  the  act  of  1860,  ch.  37,  slaves  attempted  to  be  emanci- 
pated by  will  go  to  the  next  of  kin,  and  not  to  the  residuary  leg- 
atees.    Ibid, 

39.  Where  a  testator  bequeathed  slaves  to  A,  B  and  C,  and  di- 
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rectecl  them  to  purchase  a  tract  of  land,  on  which  the  slaves 
were  to  live  and  to  cultivate  it ;  and  also  directed  his  executors 
to  pay  A,  B  and  C  $500  for  the  purpose  of  stocking  the  land,  it 
was  held  that  this  bequest  was  for  a  quasi  emancipation  of  the 
slaves  and  was  therefore  void,  independently  oi  the  act  of  1860, 
ch.  37.     Miller  v.  London,  1  Winst.  Eq.,  yl. 

Sec  (Slaves — Emancipation,  1-7.)  (Trustees  and  Trusts,  76- 
77-78.) 

Vri.  BEQUEST  FOR  THE  SEPARATE  USB  OF  A  FEME  COVERT. 

1.  The  words  "  to  her  and  her  heirs'  proper  use,"  annexed  to  a 
legacy  to  a  married  daughter,  do  not  make  it  a  legacy  to  her  sepa- 
rate use,  being  probably  an  ineffectual  attempt  to  secure  it  to  her 
children,  and  not  intended  to  defeat  the  right  of  the  husband; 
and  the  fact  that  the  testator  uses  different  words  in  legacies  to 
his  sons,  is  not  sufficient  to  rebut  this  presumption,  and  repel 
the  claims  of  the  husband.     Eudisell  v.  Watson,  2  Dev.  Eq.,  430. 

2.  Where  a  testator  gave  to  his  friend  H.  D.  certain  slaves 
"  in  trust  for  the  support  and  maintenance  of  his  daughter,  M. 
E.  A.,  with  an  equal  share  of  the  proceeds  of  the  sale  of  property 
which  he  should  empower  his  executors  to  sell,  with  the  excep- 
tion of  $500,  to  be  taken  out  of  the  part  of  his  daughter,  of  the 
money  that  might  remain  after  paying  his  debts,"  and,  after 
giving  certain  other  slaves  to  his  wife  and  her  children,  and  di- 
recting what  proj^erty  was  to  be  sold,  concluded  as  follows: 
"After  the  payment  of  my  just  debts,  the  surplus,  if  any,  I  wish 
to  be  equally  divided  between  my  wife  and  her  children,  and  the 
part  which  I  design  for  my  daughter,  with  the  exception  of  $500 
aforesaid,  to  my  friend  H  D.  as  aforesaid,  in  trust  for  the  sup- 
port and  maintenance  of  my  daughter  M.  E.  A.  The  property 
I  hereby  leave  in  trust,  for  the  benefit  of  my  daughter  ]\I.  E.  A., 
is  to  be  applied  at  the  discretion  of  the  trustee,  for  the  support 
and  maintenance  of  M.  E.  A.  and  her  children;  and  no  part  or 
parcel  thereof  to  be  subject  to  the  debts  of  her  husband."  It 
was  held  that  the  $500  was  taken  out  of  the  daughter's  share, 
and  went  to  increase  the  balance  or  "surplus,  "  that  was  to  be 
divided  between  the  testator's  wife  and  children ;  and  that  the 
bequest,  in  iavor  of  the  daughter,  was  given  to  her  sole  and  sep- 
arate use  for  life,  and  after  her  death,  in  trust  for  her  children. 
Ponton  V.  McElmore,  2  Dev.  and  Bat.  Eq.,  285. 

3.  A  testator  bequeathed  in  one  clause  of  his  will  as  follows: 
"  Having  heretofore  given  and  conveyed  to  my  daughter  A.  D. 
and  her  husband  E.  D.  a  large  and  valuable  real  estate,  besides 
sundry  personal  chattels,  I  do  now  hereby  confirm  the  same. 
And  1  do  hereby  devise  to  my  son  W.  C,  in  trust  for  the  separate 
and  sole  use  of  my  daughter  A.  I),  and  her  children,  the  sum  of 
$4,000,  which  sum  of  money  shall  be  laid  out  by  the  said  W., 
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his  heirs,  executors,  &c.,  in  such  ways  as  he  or  they  may  deem 
best  for  my  said  daughter  A.  D.  and  lier  children,  and  for  their 
sole  and  se])arate  use  and  benefit."  After  giving;  to  other  persons 
some  legacies  of  slaves,  he  again  devises  as  follows:  "  All  the 
rest  of  my  slaves,  not  before  given  or  devised,  I  give  and  bequeath 
to  my  soil,  W.  C,  my  son-in-laAV,  W.  P.  M.,  my  daughter,  P.  S., 
and  my  son,  W.,  in  trust  for  my  daughter,  A.  D.  and  her  children, 
to  be  equally  divided  between  them  share  and  share  alike."  In 
ii  subsequent  clause,  after  directing  his  debts,  &c.,  to  be  paid, 
he  says:  "And  the  balance  remaining  thereafter,  I  give  and  be- 
queath to  my  son,  W,  C,  W,  P.  M.,  P.  S.,  and  to  my  son  W.,  in 
trnst  for  the  solecmd  separate  use  of  my  daughter,  A.  D.,  and  her 
children,  to  be  equally  divided  among  them  share  and  share 
alike."  The  husband,  E.  D.,  claimed  by  virtue  of  his  marital 
rights  all  the  interest  bequeathed  to  his  wife  in  these  several 
clauses.  Beld,  by  the  court,  that  all  the  interest  bequeathed  to 
A.  D.,  the  wife,  in  these  clauses,  was  to  her  sole  and  separate  use, 
and  that  the  husband  was  excluded,  though  if  the  second  of  the 
above  mentioned  clauses  had  stood  alone,  the  construction  as  to 
that  would  have  been  different.     Dat:is  v.  Cain,  I  Ired.  Eq.,  304. 

4.  Though  the  intention  in,  a  devise  to  a  wife,  to  exclude  the 
husband  must  not  be  left  to  inference,  but  must  be  clearly  and 
unequivocally  de(-lared,  yet  when  that  intention  is  clearly  ascer- 
tained by  the  court,  it  will  be  carriedinto  execution,  though  the  tes- 
tator may  not  have  expressed  himself  in  technical  language.    Ibid. 

5.  A  devised  as  follows:  "I  give,  devise  and  bequeath  all  ray 
estate  to  my  daughter  B.  and  my  son  T.,  to  have  and  possess 
said  real  and  personal  estate  during  their  natural  lives,  and  after 
their  death  the  said  property,  real  and  personal,  to  descend  and 
be  transmitted  to  their  children.  Should  my  son  T.  die  without 
leaving  issue  of  his  body,  my  will  is,  that  the  property  devised 
and  bequeathed  to  him  after  his  death  shall  be  limited  and 
vested  in  the  children  of  my  daughter  C.  My  Avill  and  desire 
is,  that  the  negroes  I  liave  given  to  my  daughter  C.  and  son  T. 
shall  be  hired  out  in  the  county  of  Rowan,  and  not  without  the 
county,  and  the  profits  of  their  hiring  shall  be  equally  divided 
between  them  during  their  iiatural  lives;  and  my  further  will 
is,  that  neither  my  dwelling  house  or  tract  of  land  be  rented  out, 
on  which  I  live,  but  any  other  tracts  may  be  rented  out  as  they 
may  deem  fit."  At  the  date  of  this  will,  and  at  the  death  of  the 
testator,  his  daughter  C.  was  a  married  woman.  Held,  that  the 
wife,  under  the  expressions  of  this  will,  did  not  take  an  estate 
to  her  separate  use.     Crawford  v.  Shaver,  2  Ired.  Eq.,  238. 

6.  The  court  will  not  force  a  construction  to  raise  a  trust  for 
the  separate  use  of  the  wife,  nor  gather  the  intention  that  a  sep- 
arate estate  is  limited  for  lier,  from  terms  that  arc  ambiguous  or 
equivocal.     Ibid. 

7.  A  testator  bequeathed  as  follows :  "  I  give  to  my  five  sons 
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and  daughters  (naming  them)  fifteen  negroes  and  their  future 
increase,  to  be  theirs  at  my  and  ray  wife's  death,  &c.  I  hereby 
appoint  my  son,  C.  C,  guardian  to  my  daughter,  N.  C.  The  lega- 
cy I  leave  her  is  to  be  free  and  clear  and  independent  of  her 
present  husband,  T.  C,  or  in  any  wise  to  be  subject  to  his  debts, 
engagements  or  control,  but  to  be  wholly  under  the  manage- 
ment of  the  guardian  C.  C,  to  act  with  it  as  he  thinks  best  for 
her  profit,  and  after  her  death,  all  the  negroes,  &c.,  to  go  to  her 
six  children,"  &g.  It  was  held  that  the  wdfe  of  T.  C.  was  enti- 
tle to  a  sole  and  separate  estate  in  this  property;  that  the  legal 
title  did  not  pass  by  the  words  of  the  will  to  C.  C,  who  is  called 
guardian,  but  vested  in  the  husband.  But  that  the  husband, 
there  being  no  trustee  interposed,  is  considered  in  equity  as  the 
trustee  for  the  wife,  holding  the  property  to  the  sole  aiid  sepa- 
rate use  of  the  wife,  in  the  same  manner  as  another  trustee  would 
have  done.  And,  therefore,  tnat  one  who  purchased  these  ne- 
groes from  the  husband,  with  notice  of  the  trust,  held  them  sub- 
ject to  the  trusts  of  the  will  in  favor  of  the  wife  and  her  children. 
Groom  v.  Wright,  4  Ired.  Eq.,  248. 

8.  A  testator  gave  to  his  daughter  "  M,  wife  of  D,"  a  tract  of 
land,  several  negroes  and  other  personal  property,  and  directed 
that  the  negroes  should  work  on  the  land  he  had  given  her  "for 
the  support  of  her  and  her  children,  and  if  the  negroes  don't 
make  a  support,  rent  out  the  land  and  hire  out  the  negroes;" 
and  it  ivas  held,  that  this  could  not  be  construed  as  a  devise  or 
bequest  to  her  separate  use,  as  there  was  not  enough  said  to 
amount  to  the  plain  exclusion  of  the  husbfttad.  And,  further, 
that  the  children  of  M  took  no  estate  under  this  devise  and  be- 
quest.    Barnes  v.  Simvis,  5  Ired.  Eq.,  392. 

9.  In  a  bequest,  the  words  "  sole  and  separate  use ''  are  most 
appropriate  to  create  a  separate  estate  in  a  married  woman,  in- 
dependent of  her  husband.  Indeed,  each  of  those  terms  "sole" 
and  "  separate  "  has  been  held  sufficient  for  that  purpose ;  and 
especially  when  coupled  with  that  of  "  disposition  "  by  the  wife. 
Goodrum  v.  Goodrum,  8  Ired.  Eq.,  313. 

10.  In  such  a  bequest,  the  trust  will  not  be  allowed  to  fail  for 
want  of  a  trustee:  if  necessary,  the  executor  of  the  will  devis- 
ing such  an  estate  would  be  held  to  be  the  trustee.  But,  on  the 
application  of  the  wife,  a  court  of  equity  would  appoint  another 
fit  and  proper  person  to  be  the  trustee.     1  hid. 

11.  Where  property  was  bequeathed  to  the  separate  use  of  A 
during  her  natural  life,  free  from  the  control,  and  not  subject  to  the 
debts  of  any  husband  she  might  marry,  with  a  limitation  over 
to  such  child  or  children  as  she  might  leave,  and  if  she  should 
die  without  leaving  any  child,  then  to  such  child  or  children  as 
B  might  leave,  and  no  trustee  was  appointed,  it  ivas  held  that 
the  executor,  who  had  qualified  as  such,  became  trustee  for  A, 
who  had  married,  and  that  he  was  responsible  for  the  forthcom- 
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ing  of  the  property  at  her  death.     Tinnin  v.  Woynaclc,  1  Jones 
Eq.,  135. 

12.  The  words  "for  her  sole  and  separate  use,"  when  applied 
in  a  bequest  to  an  unmarried  female,  do  not  create  such  a  sepa- 
rate interest  in  her,  as  upon  her  marriage  altcrwards,  will  pre- 
vent the  property  from  vesting  fully  in  her  husband.  Apple  v. 
Alien,  3  Jones  Eq.,  120. 

13.  The  words  "  which  negro  I  design  for  the  benefit  of  A.  Y. 
(a  married  woman)  and  her  cluldren,  and  not  to  be  subject  to 
any  debt  or  debts  which  J.  Y.  (the  liusband)  may  contract  or 
have  contracted,"  will,  in  a  bequest,  give  a  separate  estate  to 
the  wife  with  remainder  to  her  children.  Young  v.  Young,  3 
Jones  Eq.,  216. 

14.  A  bequest  to  six  sisters,  one  of  whom  was  married,  and 
then  a  provision  that  it  "  was  not  to  go  to  any  but  my  sisters 
directly  and  their  progeny,  and  not  to  their  husbands,  loas  held 
to  confer  a  sole  and  separate  estate  for  life  as  well  upon  the  un- 
married sisters,  wlio  might  thereafter  marry  and  have  children, 
as  upon  the  married  one.     Bridges  v.   WlUdns,  3  Jones  Eq.,  342. 

VIII.       BEQUEST  FOR  THE  PAYilENT  OF  DEBTS. 

1.  The  personal  estate  is  primarily  liable  to  pay  debts,  and  al- 
though a  testator  may  subject  any  particular  part  of  his  estate 
to  this  purpose,  yet  where  he  does  not  do  so,  but  gives  to  his 
executors  power  to  sell  part,  which  they  please,  to  pay  debt-, 
the  personal  estate  must  be  first  exhausted,  jfiller  v.  Harivell, 
3  Murph.,  194. 

2-  Where  a  testator  in  his  lifetime  subscribed  for  stock  in  the 
R.  N.  Co.,  and  died  without  completing  the  payments,  and  by 
his  will  gave  specific  legacies  and  created  a  fund  for  the  pay- 
ment of  his  debts,  it  icas  held  that,  the  fund  for  the  payment  of 
debts  and  the  undisposed  of  personal  residue  being  exhausted, 
the  stock  in  the  hands  of  the  heir  should  be  subjected  to  the 
payment  of  the  balance  due  upon  the  subscription,  in  exonera- 
tion of  a  specific  legacy.     Rohards  v.  Worfhani,  2  Dev.  Eq.,  173. 

3.  Descended  lands  must  exonerate  a  specific  legatee  from  the 
payment  of  all  debts,  for  which  the  heir  is  bound.  Ibid. 
•  4.  The  devisor  cannot  restrain  the  creditor  from  subjecting 
the  personal  estate;  but  where  the  creditor  has  a  right  to  resort 
to  both  the  personal  and  real  assets  and  exhausts  the  former,  a 
legatee  will  be  substituted  to  the  rights  of  the  creditor  against 
the  heirs.     Ibid. 

5.  So  if  the  heir  pay  the  specialty  debts  of  the  ancestor,  he 
may  indemnify  himself  out  of  the  personal  property  not  given 
away  in  legacies.  But  the  legatee  cannot  be  indemnified  out  of 
tiie  real  -estate,  unless  the  debt  j)aid  by  his  legacy  be  a  charge 
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upon  the  heir;  and  therefore  he  cannot  be  indemnified  for  a  sim- 
ple contract  debt.     Ibid. 

6.  Although  a  subscription  to  the  stock  of  the  E.  N.  Co.  is  a 
simple  contract  debt,  yet  as  by  law  the  subscription  creates  a 
specific  lien,  a  specific  legatee,  on  payment  of  the  subscription, 
has  a  right  to  be  indemnrfied  from  the  stock  desceuded  to  the 
lieir.    Ibid. 

7.  Where  land  is  devised  to  be  sold  for  the  payment  of  debts, 
and  the  surplus  given  away  as  cash,  the  land  is  primarily  liable, 
even  as  between  the  heir  and  the  residuaiy  legatee.     Ibid. 

8.  But  where  land  is  only  charged  with  the  debts,  it  is  taken 
as  onh"-  auxiliary  to  the  personal  estate,  unless  the  contrary  ap- 
pears to  have  been  the  intention  of  the  testator.     Ihid. 

9.  Eeal  assets  in  the  hands  of  the  heir,  as  well  as  personal  es- 
tate, are  the  primaiy  funds  for  the  payment  of  specialty  credi- 
tors and  specific  liens;  and  by  specifically  bequeathing  the  per- 
sonal estate,  the  testator  declares  his  intention  that  the  land 
shall  bear  its  own  burden  uuassisted.     Ibid,. 

10.  So  by  a  devise  of  the  land,  the  testator  declares  his  inten- 
tion to  exempt  it,  and  hence  a  devise  to  the  heir  prevents  the 
land  from  being  subjected,  in  exoneration  of  the  specific  lega- 
legacies.  It  is  a  question  of  intent,  but  to  change  the  order  of 
lialiility  requires  a  clear  expression  to  that  eli'ect.     Ihid. 

11.  And  where  the  testator  devised  land  to  be  sold  for  the  pay- 
ment of  debts,  and  gave  the  surplus  to  his  wife,  and  also  gave 
her  a  large  legacy,  and  small  legacies  to  others,  and  directed  his 
executors,  in  case  of  a  deficiency  of  the  fund  for  the  payment  of 
debts,  to  sell  such  property  as  his  wife  might  point  out,  it  was 
held  that  this  direction  charged  the  wife's  legacy,  as  between 
her  and  the  other  legatees,  but  did  not  exonerate  descended  le- 
gal estate.     Ibid. 

12.  A  pecuniary  legacy  charged  with  the  debts  of  the  testa- 
tor is  to  be  reimbursed  oat  of  the  residuum,  as  well  when  that 
is  undisposed  of  as  when  it  is  given  awciy.  Pidmer  v.  Arm- 
strong, 2  Dev.  E_q.,  268. 

13.  A  direction  to  sell  specific  property,  "  and  the  money 
thence  arising  to  be  disposed  of  in  the  payment  of  debts  and 
legacies,"  makes  the  latter  a  charge  upon  tlie  sales.  Fraser  v. 
Alexander,  2  Dev.  Eq.,  348. 

14.  Where  a  testator  by  his  will  gave  to  his  two  sisters  all  his 
land,  '-together  with  all  cattle,  horses  and  other  appurtenances 
thereto,  except  so  much  thereof  as  will  pay  my  just  debts,  which 
I  think  may  be  done  from  the  growing  crop,"  and  afterwards 
gave  all  his  negroes  to  the  same  persons,  it  was  lield  that  the 
will  did  not  create  a  charge  upon  any  part  of  the  property  for 
the  benefit  of  creditors,  over  and  above  that  which  the  law  af- 
fixes upon  the  whole  personal  estate.  Ilines  v.  SpruilU  2  Dev. 
and  Bat.  Eq.,  93.  _ 
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15.  The  general  creditors  of  a  decedent  have  no  lien  npon  his 
assets  in  the  hands  of  an  assignee  of  a  legatee,  unless  by  force 
of  some  rule  of  equity,  which  charges  him  on  account  of  fraud, 
trust  or  the  like.     1  bid. 

in.  There  isadifference  between  chargingpersonal  property  and 
land  withthepaymentof  debts,  Inthefirst  case,  as  the  creditorsfan 
subject  all  the  personalty,  the  question  is  solely  between  lega- 
tees for  an  exoneration.  In  the  second,  the  devise  of  the  land  is 
in  trust  for  the  creditors,  and  they  have  a  specific  lien.     I  bid. 

17.  Where  a  testator  directed  that  liis  executors  should  sell 
any  part  of  his  real  estate  when  they  might  think  proper  to  do  so, 
"without  any  order  or  decree  of  the  court,"  ii  ivas  held  that  the 
real  estate,  not  being  charged  with  the  payment  of  debts,  nor 
being  directed  to  be  applied  in  that  way,  it  could  not  be  so  sub- 
jected, in  exoneration  of  the  personal  estate,  but  could  only  be 
resorted  to,  after  the  exhaustion  of  the  personal  estate,  for  the 
purpose  of  discharging  the  debts.  Graham  v.  Little,  5  Ired.  Eq., 
407. 

18.  A  testator  devised  and  bequeathed  as  follows:  "It  is  my 
will  that  my  executor  dispose  of  such  of  my  property,  at  public 
or  private  sale,  real  or  personal,  for  the  purpose  of  raising  money 
sufficient  to  pay  my  debts."  It  ivas  held  that  the  land  was  made 
a  pi'iinarij  fund,  at  the  discretion  of  the  executors,  for  the  pay- 
ment of  d'^bts;  that  the  price  of  the  land  became  personalty  as 
soon  as  it  was  sold,  and  being  a  primary  fund  for  the  payment 
of  debts,  the  personal  estate  was  not  liable  to  make  good  to  the 
real  estate  the  amount  that  had  been  so  applied,  and  that  if  any 
part  of  the  price  of  the  land  was  undisposed  of,  it  became  a  part 
of  the  personal  estate.     Powell  v.  Powell,  (3  Ired.  Eq.,  50. 

19.  A  teslatrix,  in  one  clause  of  her  will,  directed  as  follows: 
"  I  will  that  all  the  balance  of  my  property,  not  herein  disposed 
of,  be  sold  by  my  executors,  and  after  my  debts  paid,  the  pro- 
ceeds of  the  sale  to  be  divided  into  three  divisions,  one  to  A,  one 
B,  and  the  third  to  be  held  by  my  executors  for  my  negroes," 
&c.  By  another  clause  she  had  directed  her  negroes  to  be 
emancipated;  and  it  had  been  decided  that  the  negroes  and  the 
fund  given  to  them  did  not  pass  by  the  will,  l)ut  fell  into  the 
residue;  it  was  now  held,  that  these  negroes  and  the  jiroperty 
bequeathed  to  them  constituted  the  primary  fund  for  the  pay- 
ment of  debts.     Kirhi>airich  v  Borers,  7  Ired.  Eq.,  44. 

20.  It  is  the  general  rule  that,  independent  ot  any  intention 
of  the  testator,  and  without  any  particular  charge  on  it,  the 
law  throws  the  burthen  of  paying  the  debts  on  property]  as  to 
which  there  is  an  intestacy,  unless  there  be  an  exception  of  it, 
or  a  charge  of  the  debts,  &c.,  be  fixed  by  plain  words  or  impli- 
cation on  other  property  exclusively.     Ibid. 

21.  A  mere  charge  of  debts  on  a  particular  part  of  the  estate 
will  not  exonerate  a  fund  on  which  there  is  a  prior  liability;  for 
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the  charge  may  as  well  be  taken  as  making  that  fund  auxiliary, 
as  intending  to  place  it  in  front.      Ibid. 

22.  There  must  be  something  to  change  the  order,  in  which 
the  law  says  the  different  parts  of  the  estate  are  applicable, 
when  the  testator  does  not  direct  otherwise.     Ibid. 

23.  Personal  property  not  disposed  of  by  a  will  always  forms 
the  primary  fund  for  the  payment  of  debts  and  funeral  expen- 
ses.    Elliot  V.  Posten,  4  Jones  Eq.,  433. 

24.  A  testator  may,  if  he  choose,  exempt  an  undisposed  of 
residue  from  the  payment  of  his  debts,  by  throwing  that  bur- 
den on  other  property  specifically  devised  or  bequeathed  for  that 
purpose;  but  in  order  to  do  this,  his  intention  must  be  very 
clearly  manifested;  for  the  general  rule  is,  that  intestate  pro- 
perty is  primarily  hable  for  the  payment  of  debts,  even  though 
other  property  may  have  been  directed  by  the  will  to  be  sold 
for  that  purpose.     Swaroi  v.    Swann,    5    Jones    Eq.,   297.     S.  P. 

Wynns  v.  Burden,  5  Jones  Eq.,  377. 

See  (Legacy — Construction — What  passes  and  who  takes, 
103.) 

Vni.       WHEN    A    CHARGE    UPON    THE    REAL    ESTATE. 

1.  A  testator  directed  his  debts  to  be  paid  out  of  his  personal 
estate,  charged  his  real  estate  with  the  maintenance  of  his  wife, 
gave  £1000  to  his  only  child,  a  daughter,  and,  after  giving  other 
pecuniary  legacies,  devised  the  remainder  of  his  estate  to  his 
three  sisters.  The  personal  estate  Avas  exhausted  in  the  pay- 
ment of  debts,  and  it  ivas  held  that  the  legacy  of  £1000  to  the 
daughter  was  a  charge  upon  the  real  estate.      Givins   v.    Givinb; 

1  Murph.,  192. 

2.  Where  a  testator  devises  all  his  estate  to  his  wife,  after 
payment  of  debts,  and  does  not  direct  out  of  what  fund  they 
shall  be  paid,  and  the  will  passes  only  personaltj^,  having  but 
one  witness,  equity  will  not  interpose,  in  favor  of  the  widow,  to 
exonerate  the  personal  estate,  and  charge  the  real  with  the  pay- 
ment of  the  debts.      Caniey  v.   Cq$dd,  1  Car.    L.  P.,  52(j,  (140.) 

3.  A  testator  gave  lands  and  goods  to  his  executors  to  be  sold, 
"and  afterpayment  of  all  my  just  debts,  the  residue  of  the  mo- 
nies arising  from  them  to,"  &c.  The  words  "after  payment  of 
debts,"  &c.,  subject  the  land  in  exoneration  of  the  other  lega- 
cies, but  not  in  favor  of  the  next  of  kin.     Fainter  v.  Armstrong, 

2  Dev.,  Eq  ,  2(J8. 

4.  The  rule  exempting  lands  charged  with  the  payment  of 
debts,  until  the  personal  estate  is  exhausted,  is  not  founded  upon 
the  notion  of  the  testator's  providing  a  fund  not  otherwise 
chargeable,  but  iq^on  his  presumed  intent  that  his  gift  shall  not 
fail,  while  there  is  a  surplus  not  given  away,  or  to  distinguish 
between  different  devisees,  and  not  between  them  and  the  heir 
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01*  next  of  kin.     And  the  nile  is  the  same  where  there  is  a  con- 
version out  and  out,  and  the  residue  given  away.     1  hid. 

5.  A  legacy,  "  to  be  paid  out  of  my  estate,''  is  charged  by 
those  words  upon  the  laud  which  passed  by  the  will,  especially 
where  the  personalty  was  very  small,  and  was  all  given  to  the 
testator's  wife  for  life,  and  she  appointed  executrix.  Bray  v. 
Lamh,  2  Dev.  Eq.,  372. 

(i.  Where  a  testator  devised  all  In's  estate,  real  and  persona),, 
to  certain  persons,  chargeable  with  the  payment  of  a  number  of 
pecuniary  legacies,  and,  owing  to  their  being  aliens,  they  were 
incapable  of  holding  the  real  estate,  but  this  was  decreed  to 
belong  to  other  devisees,  in  the  devise  to  whom  both  the  real 
and  personal  estate  were  still  charged  with  the  payment  of  the 
legacies.  Held,  Daniel,  J.  disserdiente,  that  the  real  and  personal 
estate  constituted  a  mixed  iund,  out  of  which  the  legacies,  except 
those  to  aliens,  must  be  paid  jjyo  rata;  and  further,  that  the  pe- 
cuniary legacies  to  the  alens  could  not  be  charged  at  all  upon 
the  real  estate,  but  must  be  paid  exclusively  out  of  the  personal. 
Atkins  V.  Kron,  2  Ired.  Eq.,  423. 

7.  A  testator  devised  his  land  to  his  wife  for  life,  and  then  de- 
vised as  follows:  "  I  devise  the  land,  after  the  death  of  my  wife, 
to  my  nephew  J.  A.  and  his  heirs,  he  paying  to  my  two  other 
nephews,  E.  and  G.  A.,  as  they  respectively  arrive  at  the  age  of 
21  years,  the  sum  of  £100  each;  and  should  it  so  happen  that 
the  said  E.  and  G.  should  be  of  age,  before  my  nephew  J.  A.  be 
in  possession  of  the  said  plantation  and  land,  in  that  case  he,  the 
said  J.  A.,  is  not  bound  to  pay  the  aforesaid  sums  of  money 
finally,  until  two  years  from  the  day  of  taking  possession.  It  was 
held  thci.t  these  legacies  were  a  charge  upon  the  land.  Aston  v. 
Gcdlofvay,  3  Ired.  Eq.,  126. 

8.  It  u-as  held  further  in  this  case,  that  vsdiere  the  land  had 
been  sold  to  one  who  had  notice  of  the  lien,  and  he  afterwards 
sold  it  to  another  who  had  no  notice,  whatever  remedy  there 
might  be  against  the  latter,  the  court  would  first  decree  that  the 
legacies  be  paid  by  the  first  vendee,  who  hadtlie  notice.   Ibid. 

9.  A  testator  devised  all  his  property  to  his  wife  for  life,  and 
after  her  death,  his  property,  except  his  lands,  to  be  divided 
among  his  three  daughters.  He  then  directs  as  follows:  "After 
the  death  of  ray  wife  as  aforesaid,  it  is  further  my  will  and  desire, 
if  there  should  not  be  property  and  effects,  exclusive  of  the  lands^ 
sufficient  to  inakc  to  the  amount  of  $370  each,  that  my  son  Henry 
pay  out  of  his  portion  what  will  be  sufficient  for  the  purpose!" 
He  devised  his  lands  to  be  equally  divided  between  his  sons, 
Joseph  and  Henry.  Henry's  interest  in  the  land  was  sold  under 
an  execiition  against  him.  Held,  tliat  upon  a  deficiency  of  the 
personal  estate,  after  the  death  of  the  wife,  to  pay  the  daughters 
$370  each,  these  legacies  were  a  lien  upon  the  land  devised  to 
Heni-y,  and  the  purchaser,  at  a  sale  imder  an  execution  against 
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Henry,  boua:;ht  them  subject  to  that  lien.  HedgefipetJi  v.  Piiryear, 
3  Ired.  Eti.,"422. 

10.  When  the  law  separates  real  and  personal  estate,  which 
a  testator  had  given  together  to  the  same  persons,  subject  to 
charges,  and  then  gives  one  portion  of  the  property  to  one  set 
of  persons  and  the  other  portion  to  another  set.  it  must  in  like 
manner  apportion  the  charges.  The  fujid  and  the  incrnnbrances 
ought  to  go  together.     Alkins  v.  Kron,  5  Ired.  Eq.,  207. 

11.  A  testator  devised  and  bequeathed  as  follows:  "I  give  to 
A  two  tracts  of  land,  one  called,  &c.  I  enjoin  on  him  to  pay  to 
each  of  E's  four  children,  fifty  dollars  to  each  child,  as  they  ar- 
rive at  the  iige  of  sixteen;  then  the  said  lands  will  be  his  right 
and  property,  to  him  and  his  heirs  forever."  One  of  E's  four 
children  d-ied  in  the  lifetime  of  the  testator,  and  another  after 
his  death,  but  before  arriving  at  the  age  of  sixteen.  It  was  lield 
that  the  lifty  dollars,  so  charged  upon  the  land  in  favor  of  each 
of  these  deceased  children,  were  sunk,  and  the  kind  was  to  be 
held  free  of  the  charge.     Smith  v.  JVisemart,  6  Ired  Eq.,  540. 

12.  Where  one  legatee  can  resort  to  two  funds,  and  another 
to  but  one  of  them,  the  former  shall  not  be  allowed  to  resort,  in 
the  first  instance,  to  that  which  is  the  sole  reliance  of  the  latter 
legatee.     Harris  v.  Ros,%  4  Jones  Eq.,  413. 

13.  A  charge  upon  land  by  will,  for  the  maintenance  of  one 
who  is  deaf,  lame  and  helpless,  to  begin  immediately,  and  to 
continue  during  the  life  of  the  beneficiary,  is  to  be  preferred  to 
legacies  of  an  ordinary  character  charged  on  the  residue  of  the 
estate  after  the  expiration  of  a  life  interest  therein.     Ibid. 

14.  There  is  no  reason,  generally,  why  land  devised  to  several, 
burthened  with  a  charge  for  the  maintenance  of  a  person,  shall 
not  be  sold  for  a  division ;  but  the  sale  will  be  cvmonere.  Where, 
however,  the  maintenance  of  such  person  can.  be  had  on  the 
land  itself,  hut,  probably,  cannot  be  secured  by  a  sale,  the  court 
of  equity  will  order  one,  experimentally,  to  ascertain  how  the 
the  fact  is.     Ibid. 

See  (Legacy — Construction — AVhat  passes  and  who  takes,  113.) 

X.   OF  DEBTS  AND  LEGACIES  CHARGED  UPOX  LEGACIES. 

1.  A  legatee  for  life  is  bound  to  keep  down  the  interest  of  a 
debt  charged  upon  his  legacy,  and  he  may  be  compelled  to  con- 
tribute to  its  payment.  But  he  is  not  bound  to  surrender  the 
whole  profits  for  the  purpose  of  extinguishing  the  debt.  Syaitli 
V.  Bar  ham.,  2  Dev.  Eq.,  420. 

2.  Upon  a  bequest  to  children  as  tenants  in  common  with  a 
postponement  of  the  division,  in  the  absence  of  any  direction  to 
the  contrary,  the  expenses  of  each  is  a  separate  charge  upon  his 
share  of  the  profits.     Green  v.  Cook,  2  Dev.  Ecj[.,  531. 

3.  A  bequest  for  emancipation,  prior  to  the  act  of  1830,  Eev. 
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Code,  cli.  107,  sec.  46,  was  inoperative,  as  was  also  a  bequest  ot' 
property  to  the  slaves  directed  to  be  emancipated,  and  if  there 
were  no  residuary  ckinse  in  the  will,  the  slaves  and  the  property 
bequeathed  to  them  would  have  formed  an  undisposed  surplus, 
and  be  a  fund  for  the  satisiaction  of  the  testator's  debts  and 
p-eneral  legacies,  unless  there  were  an  exemption  of  the  residue, 
or  the  charge  were  by  plain  words,  or  as  plain  an  implication, 
on  other  property  exclusively.      White  v.  Greeru  1  Ired.  Eq.,  45. 

4.  \\'here  a  testator,  after  giving  several  pecuniary  legacies, 
directed  that  his  slaves  together  with  all  his  stock  and  other  pro- 
perty of  every  description  should  be  sold,  and  the  remainder  of 
the  monies  arising  therefrom,  after  paying  the  several  legatees, 
should  go  to  E.  Q.,  and  in  a  codicil  added  as  follows:  "I  desire 
that  all  the  negroes  l)efore  mentioned  that  are  left  to  be  sold, 
instead  of  credit,  must  be  sold  for  cash  down;  and  as  soon  as 
the  money  that  is  raised  out  of  my  estate,  to  be  paid  over  to  the 
legatees,  as  soon  as  collected;"  it  tvas  held  that  certain  bonds 
and  notes  which  the  testator  had,  and  of  which  no  particular 
mention  was  made  in  his  wdll,  were,  after  the  payment  of  his 
debts,  to  be  applied  in  discharge  of  the  general  legacies;  and 
that  the  latter  were  not  to  be  paid  exclusively  out  of  the  sales 
of  the  negroes,  stock,  &c.,  the  remainder  of  whi(;h  was  given 
to  E.  L.     Boon  v.  Rea.,  1  Ired.  Eq.,  71. 

5.  A  testator,  after  making  provision  for  the  payment  of  his 
debts,  supposing  that  they  Avere  much  larger  than  they  were 
found  to  be,  and  after  devising  and  bequeathing  lands  and  per- 
sonal property  to  his  widow  and  three  sons  and  a  grandson, 
giving  the  largest  portion  to  his  two  youngest  sons,  devised  and 
bequeathed  to  these  two  sons,  B.  and  J,  all  the  residue  of  his 
real  estate,  including  the  land  and  plantation  lent  to  his  wife,  to 
them  or  the  survivor  of  them,  then-  or  his  heirs.  He  then  gave 
to  his  wife  and  his  said  two  sons  all  the  rest  of  his  negroes.  He 
then  directed  as  follows:  "It  is  my  will,  that  if  the  fund  set 
apart  for  the  payment  of  my  debts,  that  is,  the  debts  due  to  me, 
and  the  sales  of  all  the  perishable  estate  shall  not  be  sufScient, 
then  my  executors  shall  sell  such  of  my  slaves  as  shall  be  ne- 
cessary; and  all  the  devisees  shall  contribute  in  proportion  to 
what  they  may  receive  under  this  will;  and  for  the  purpose  ot 
educating  and  maintaining  my  said  two  sons,  provided  n.-y  es- 
tate shall  prove  to  be  indebted  to  a  greater  amount  than  m^^y  be 
supposed,  it  is  my  will  that  my  executors  sell  personal  property 
to  educate  my  said  sons,  either  before  or  after  a  division;  and 
the  devisees  under  this  will  to  contribute  in  like  manner."  There 
was  no  direct  general  residuary  clause  of  the  personalty;  and 
it  was  held  thsit  the  expense  of  educating  the  two  youn*ger  sons 
was,  in  the  first  instance,  a  charge  upon  the  residue  of  the  es- 
tate, and  if  any  thing  remained  of  such  residue,  after  the  pay- 
ment of  the  debts  and  such  expense,  it  must  be  divided  among' 
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the  widow  and  next  of  kin  of  the  testator,  as  in  case  of  intesta- 
cy.    Lockhart  v.  BeU,  6  Ired.  Eq.,  398. 

6.  A  testator  devised  and  bequeathed  to  each  of  his  five  chil- 
dren a  large  amount  of  real  and  personal  estate,  "  subject  to  the 
payment  of  one  hundred  dollars  each  to  A.  B.,  when  she  should 
arrive  at  the  age  of  eighteen;"  U  loas  held  that  the  duty  of  pay- 
ing these  sums  of  one  hundred  dollars  to  A.  B.  was  not  imposed 
on  the  executor,  but  was  a  trust  to  be  performed  by  the  chil- 
dren respectively.     PhiUips  v.  Humphrey,  7  Ired.  Eq.,  206. 

7.  When  C.  D.  purchased  some  of  the  land  and  negroes,  so  de- 
vised and  bequeathed,  with  notice,  it  loas  held  that  he  was  liable, 
in  default  of  the  legatees  and  devisees,  to  j^ay  A.  B.  the  propor- 
tion of  her  legacy  Avhich  the  devisees  or  legatees,  from  whom 
he  purchased,  were  bound  to  contribute  respectively,  the  legacy 
to  A.  B.  being  a  lien  on  such  property.     Ibid. 

8.  Where  a  testator,  by  specific  legacies  and  a  residuary  clause- 
in  his  will,  disposed  of  all  his  estate,  and  then  gave  a  pecuniary- 
legacy  to  his  executor,  expressed  to  be  ''in  full  of  all  services,, 
and  which  I  charge  upon  my  estate  generally,"  it  was  held  that 
this  was  a  charge  upon  the  residuum.  Davenport  v.  Masselh 
Busb.  Eq.,  29. 

9.  Where  a  legacy  to  an  infant  is  charged  with  the  payment 
of  a  sum  of  money,  the  court  of  equity  will  direct  a  reference,  if 
necessary,  to  ascertain  whether  it  will  be  to  the  infant's  advan- 
tage to  accept  of  the  legacy  with  the  burthen,  and  will  decree 
according  to  such  ascertainment.  AIcQueen  v.  McQueen,.  2  Jones 
Eq.,  IG. 

10.  A  testator  gave  all  his  estate  to  his  wife  for  life,  and 
then  gave  one  half  to  a  nepliew  and  the  other  half  to  a  niece, 
and  declared  that  his  niece  should  be  educated  out  of  the  in- 
come of  the  estate  given  to  his  wife  if  sufficient  for  the  purpose 
after  affording  a  support  for  the  wife,  but  if  such  iricome  were 
not  sufficient  for  both  purposes,  the  executor  was  directed  to 
sell  such  pr(q3erty  as  his  "wife  could  spare  with  the  least  incon- 
venience." Bat  if  his  wife  should  die  before  the  marriage  of  his 
niece,  then  the  share  given  to  her  on  the  death  of  the  wife  was 
to  be  applied  to  her  maintenance  and  education.  ]t  loas  held  thai, 
upon  the  dissent  of  the  widow  to  the  will,  the  maintenance  and 
education  of  the  niece  v/as  imposed  upon  her  share  alone  and 
not  also  upon  that  given  to  the  testator's  nephew.  Holderhy  v. 
Walker,  3  Jones  Eq.,  46. 

11.  Where  there  is  a  fund  common  to  hotli  of  two  charges, 
and  another  fund  subject  to  only  one  of  them,  the  separate  fund 
must  be  applied  in  aid  of  the  common  fund,  upon  the  principle 
of  marshalling.      Grai'es  v.  Howard,  3  Jom-s  lup,  302. 

12.  Where  a  legacy  was  charged  with  a  certain  sura  bearing 
interest  from  a  given  day,  Avhicli  was  long  before  the  death  of 
the  testator,  but  as  it  appeared  from  the   will  that  the  said  leg- 
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aey  had  been  advanced  to  such  legatee  before  the  day  spcified 
for  the  interest  to  commence ;  it  ivas  held  that  he  was  properly 
chargeable  with  interest  from  that  day.  Patton  v,  Patton,  3 
Jones  Eq.,  330. 

13.  Where  a  testator  charged  his  estate  with  the  support  of 
his  married  daughters  for  life,  but  provided  no  fund  out  of 
which  the  support  was  to  be  furnished,  it  ivas  held  that,  from 
the  nature  of  the  bec^uest,  the  daughters  took  a  separate  estate 
in  it,  and  that  the  property  undisposed  of  by  will  must,  in  the 
first  place,  be  applied  to  the  purpose.  Freeman  v.  Okeii,  3  Jones 
Eq..  473. 

14.  The  bequest  of  a  charge  upon  hi«  personal  estate  by  a  tes- 
tator, for  the  uiaintenance  of  the  legatee,  is  payable  annually 
and  will  bear  interest  from  the  end  of  each  year.  Harrison  v. 
Bowie,  4  Jones  Eq.,  2(J1. 

15.  Where  a  testator  in  his  will  provided  a  support  for  his 
widow  and  some  of  his  cliildren,  by  giving  them  a  right  to  re- 
side on  his  farm,  and  the  issues  and  profits  thereof,  and  the  use 
of  slaves,  stock,  &c.,  for  a  certain  period,  which  arrangement 
was  broken  up  by  the  widow's  dissent  from  the  will ;  it  tvas  held 
that  the  children  thus  deprived  were  entitled  to  compensation 
for  the  loss  out  of  other  undisposed  of  parts  of  the  estate 
Worth  V.  McNeil.  4  Jones  Eq,  272. 

16.  Where  a  testator  provided  that  one  of  his  sons  should  be 
supported  out  of  his  estate,  while  getting  a  profession,  and 
cliarged  the  legacies  given  him  with  a  certain  sum  vv^ith  a  view 
to  that  event,  and  t!ie  son  declined  of  his  own  accord  to  study  a 
profession,  it  loas  held  that  the  legacies  given  to  him  should,, 
nevertheless,  be  charged  with  the  sum  mentioned.  Holt  v.  Ho- 
gan,  5  Jones  Eq.,  82. 

17.  Where  a  testator,  after  bequeathing  certain  property  for 
the  payment  of  his  debts,  gave  all  the  residue  in  specific  de- 
vises and  bequests,  and  then  bequeathed  general  pecuniary  leo-a- 
oies,  with  the  direction  "to  be  paid  by  my  executors  out'of  my 
estate,"  tiie  fund  provided  for  the  payment  of  debts,  provino- 
insufficient  for  the  purpose,  it  was  held,  (Pearson,  G.  J.,  dissent- 
ing,) that  the  pecuniary  legacies  were  a  charge  upon  the  spe- 
cific ones,  and  that  the  latter  must  be  exhausted  before  the  for- 
mer could  be  touched.  Whether  they  were  a  charge  upon  the 
land  also,  g/ucre.     Piddle    Carroicay,  6  Jones,  Eq.,  i)5. 

18.  Personalty  in  the  hands  of  an  executor  or  administrator, 
whether  bequeathed  specifically  or  otherwise,  is  first  liable  to 
the  payment  of  debts,  unless  specially  exempted,  and  the  real 
estate  belonging-  to  the  deceased,  whether  descended  or  devised, 
is  not  liable  until  the  former  is  exhausted.  Knight  v.  Knight  C 
Jones  Eq.,  134.     (See  Rev.  Code,  ch.  46,  sec.  44,  et  sea.) 

26 
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XI.       ADEMPTION    OF    LEGACIES; 

1.  Where  a  testator  bequeathed  to  hh  wife  all  the  persoiiftl 
property  he  acquired  by  his  marriage  with  her,  which  should  be 
a  part  of  his  estate  at  the  time  of  his  death,  but,  after  making  his 
will,  sold  one  of  the  slaves  so  acquired  and  took  a  bond  for  the 
price,  it  tuas  held  that  this  portion  of  the  legacy  was  adeemed  by 
the  sale.     Tmjioe  v.  Bondi  Busb.-  Eq.,  5. 

2.  A  testator  bequeathed  to  his  debtoT  the  bond  which  was  the 
security  for  the  debt.  After  the  making  of  his  Avill,  he,  for  the 
convenience  of  other  creditors,  caused  the  debtor  to  renew  the 
bond,  adding  to  the  principal  the  interest  which  had  accrued; 
and  it  was  held  that  the  renewal  was  not  an  ademption  of  the 
legacy.     Anthony  v.  Smith,  Busb.  Eq.,  188'. 

3.  Where  all  the  personal  property  of  a  father  had  been  placed 
by  him  in  the  hands  of  one  of  his  sons,  to  mannge  the  sajne,  and 
dispose  of  part  of  it  in  legacies  as  he,  the  lather,  should  after- 
wards direct  in  his  will^  (the  overplus  to  belong  to  this  son  who 
was  afterwards  appointed  executor,)  and  a  certain  portion  of  this 
property  was  sold  by  the  agent  to  another  son,  into  whose  pos- 
session it  had  been  put  by  the  father  with  an  intention  ultimately 
to  give  it  to  him;  and  such  projDerty  was  afterwards  bequeathed 
by  the  father  to  this  son,  without  any  knowledge  that  his  agent 
had  sold  it  to  him,  it  luas  held  that  this  legacy  was  not  adeemed 
by  the  previous  sale  to  the  legatee,  but  the  latter  was  entitled 
to  have  the  amount  he  had  paid  for  it  made  good  to  him  out  of 
the  testator's  estate.     Pattern  v.  Pedton,  2  Jones  Eq,,  494.  _ 

4.  The  general  rnle  is  that  where  a  testator,  after  making  his^ 
will,  sells  the  property  which  he  has  given  specifically,  the  lega- 
cy is  adeemed.  But  where  the  proceexls  of  the  sale  of  certain 
property  were  given  to  children,  and  it  appeared  from  tlie  will 
that  the  sale  would  probably  be  made  by  the  testator  himself, 
and  no  substitution  or  equivalent  was  made  for  such  legacy,  and 
the  Droceeds  of  the  sale  were  re-invested  by  the  testator  and 
could  be  traced,  it  was  held  that  the  sale  of  the  property  and  the 
re-investment  of  the  proceeds  by  the  testator  was  not  an  ademp- 
tion of  the  legacy.     Nooe  v.  VannoTj,  6  Jone«  Eq..,  185. 

Xn.       SATISFACTION    OF    LEGACIES. 

1.  The  rule  of  considering  a  legacy  as  a  satisfaction  of  a  por^ 
tion  arises  from  a  presumption  that  it  was  so  intended  by  the 
testator;  but  that,  like  all  other  presumptions  of  fact,  may  be  re- 
pelled or  confirmed.      Taylor  v.  Lanier,  3  ^furph.,  98. 

2.  If  portions  be  provided  by  any  means  whatsoever,  and  the 
parent  gives  a  provision  by  will  for  a  portion,  it  is  prima  facie 
a  satisfaction,  unless  there  be  circumstances  to  show  it  was  not 
80  intended.     Ibid. 
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3.  A  legacy  which  is  equal  to,  or  larger  in  amount  than,  a 
debt  due  by  the  testator  to  the  legatee  is  prima  facie  a  satisfac- 
tion of  the  debt  Thus,  where  A  devised  all  his  property  in 
this  state  to  his  sou  B  and  all  his  Tennessee  property  to  his  son 
D,  a  resident  of  Tennessee,  and  cliarged  all  his  debts  due  in 
Xorth  Carolina  upon  the  devise  to  B,  a  debt  due  to  D,  le.ss  than 
the  legacv  to  him,  was  held  to  be  satisfied  by  it.  JVard  v.  Cqf- 
/ield,  1  Dev.  Eq.,  108. 

4.  A  legacy  by  a  debtor  to  his  creditor  of  the  satne  nature 
with  the  debt,  and  of  equal  or  greater  value,  is  prima  facie  a 
satisfaction  of  it.  But  the  adoption  of  this  rule  has  been  re- 
gretted, and  there  are  many  circumstances  which  repel  the  pre- 
sumption; as  a  general  direction  for  the  payment  of  debts,  or  if 
the  legacy  be  contingent,  or  payable  after  the  debt,  or  be  spe- 
cific 01-  unoertain,  or  given  iit^x  the  debt  is  contracted;  and  es- 
pecially is  it  repelled  where  the  debt  is  contingent.  Perry  v. 
Maxwell  2  Dev.  p:q.,  488. 

5.  And  where,  at  the  date  of  his  will,  the  testator  was  an  ad- 
ministrator, and  upon  his  death  without  settlii  g  his  administra- 
tion, was  bound  to  account  with  an  administrator  cle  horiis  non, 
legacies,  given  by  him  to  the  next  of  kin  of  his  intestate  are  not 
a  sati.-^faction  of  their  distributive  shares.     Ibid. 

6.  A  legacy  is  not  taken  as  a  sat  if  action  of  a  dtbt  due  the 
legatee,  there  being  assets  to  pay  both  the  debt  and  legacy,  if 
there  is  a  difference  in  their  natures,  or  in  the  time  when  they 
are  payable,  or  when  one  is  certain  and  the  other  contingent. 
Dey  V.  Williams,  2  Dev.  and  Bat.  Eq.,  QQ. 

7.  A  testator  bequeathed  as  follows:  "  I  give  to  ray  daughter 
S.  G.  four  negroes,  by  name,  Dic«,  &c.,  which  she  has  already 
received,  and  in  a  subsequent  clause  he  said,  "  it  is  my  desire 
that  my  daughter  S.  G.  have  three  small  negroes  more,  which 
will  make  her  number  seven,  equal  with  her  brother's  number." 
After  making  his  will,  the  testator  convej-ed  three  negroes  to 
his  daughter  S.  G.  by  a  deed  of  gift;  and  it  icas  held  that  this 
was  a  satisfaction  of  the  legac}'  to  S.  G.  of  three  small  negroes. 
Harris  v.  PJdJpot,  5  Ired.   Eq.,  324. 

8.  The  gift  of  an  article  of  the  same  kind  as  that  bequeathed 
before  the  will  was  written,  is  not  a  satisfaction  of  a  general  be- 
quest ot  an  article  of  that  kind.  Woods  v.  JVoods,  2  Jones  Eq., 
420. 

y.  A  legacy,  after  a  payment  of  it  l)y  the  testator  in  his  life- 
time expressly  in  satisfaction,  cannot  be  recovered  of  the  execu- 
tor; and  the  act  of  1844  (see  Rev.  Code,  ch.  119,  sees.  6  and  25) 
relating  to  the  operation  of  wills,  and  the  time  at  which  they 
shall  be  construed  to  speak,  cannot  be  so  understood  as  to  set  up 
a  satisfied  legacy.     Howze  v.  dialled,  4  Jones  Eq.,  194. 

19.  A  testator  bequeathed  as  follows:  '•  I  give  to  my  daugh- 
ter S.  G.  four  negroes,  by  name  Dice,  &c.,  which  she  has  already 
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received,  and  in  a  subsequent  clause  he  added:  "It  is  my  wiir 
that  iny  daughter  S.  G.  liave  three  small  negroes  more,  which 
will  make  her  number  seven,  equal  with  her  brother's  number.'^' 
After  making  his  will  the  testator  conveyed  a  negro  woman  and 
Ler  three  children,  to  the  children  of  his  daughter  S.  G.  by  a 
deed  of  gift,  and  it  was  held  that  the  gift  of  the  four  negroes  to  the 
children  of  the  testator's  daughter  was  not  a  satisfacrion  ot  the 
legacv  of  three  small  negroes  to  her.  Gillis  v.  Harris,  6  Jones 
Eq.,  267. 

11.  However  deeply  impressed  the  court  may  be  as  to  a  tes- 
tator's particular  intention  as  to  the  satisfaction  of  a  legacy,  it 
cannot  give  it  elfect  where  hs  has  beoii  grossly  negligent  in  set- 
ting forth  his  purpose,  and  declaring  his  intention.  It  cannot 
ignore  the  pnnciples  v.-hich  have  been  adopted  to  give  eifect  tO' 
the  intention  of  testators.      Ibid. 

Xni.       LEGACY    TO  AN  EXECUTOR. 

1.  If  a  legatee  for  life  in  a  will  is  also  executrix,  and  elect  to 
take  as  legatee,  her  power  as  executrix  over  the  property  be- 
queathed to  her  thenceforward  ceases;  her  assent  operates  for 
the  benefit  of  the  ulterior  remainderman,  and  converts  their 
eauitable  into  a  legal  estate.  Jones  v.  ZoUicofer,  N.  C.  Term,  R., 
212,  (045.) 

2.  Where  a  testator  directed  the  interest  of  one-third  of  the 
valuatimi  of  his  slaves  to  be  paid  to  his  son,  and  requested  an- 
other son  to  take  the  slaves  and  pay  the  valuation  to  his  execu- 
tors, and  appointed  that  son  and  another  his  executors,  it  was 
Jteld  that,  upon  the  probate  of  the  will  by  the  son  alone,  and  up- 
on his  electing  to  take  the  negroes  under  the  will,  he  might 
retain  the  value  of  the  negroes,  and  that  they  were  not  bound 
as  a  security  for  the  annuity.      Wilson  v.    Wilson,  2  Dev.  Eq., 

3.  To  enable  an  executor  to  take  in  his  ownriglit  under  a  will,, 
there  must  be  words  purporting  to  vest  the  property  beneficially 
in  him,  or  to  confer  on  him  tlie  power  of  absolute   disposition. 
Blorrison  v.  Kennedy,  2  Ired.  Eq.,  379. 

XIV.       BEQUEST    OF    THE    RESmUE. 

1.  Where  a  testator  bequeathed  to  his  nieces  "the  residue  of 
liis  property  not  disposed  of,  exce])t  his  negro  woman  Jenny," 
and,  in  a  codicil  to  his  will,  directed  "  that  his  negro  woman 
Milly  be  left  precisely  as  his  negro  woman  Jenny  was  left  in 
his  will,"  and  Milly  had  a  child  after  the  death  of  the  testator, 
it  was  held,  that  the  child  did  not  pass  under  the  residuary  clause 
of  the  will,  but  belong-d  to  the  testator's  next  of  kin,  as  pro- 
perty undisposed  of,     Blackledye  v.  SinnMon,  3  Murph..  597. 
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'2.  As  to  personal  property,  a  residuary  clause  not  only  car- 
ries all  not  disposed  'of,  but" every  thing  that  turns  out  in  the 
event  not  to  be  disposed  of.     TaijJor  v.  Bucas,  4  Ha\yks,  215. 

3.  Every  testator  is  presumed  not  to  intend  to  die  intestate, 
as  to  any" part  of  his  estate.  Therefore,  a  residuary  clause,  un- 
less expressly  restrained,  always  passes  what  is  not  otherwise 
disposed  of     Reeves  v.  Beeves,  1  Dev.  Eq.,  38G. 

4.  A  devised  as  follows:  "1  lend  to  my  wife  A.  S.,  during  her 
natural  life,  one-lialf  of  the  land  and  plantation  whereon  1  now 
live,  also  five  negroes,  c»cc."  He  then  gives  other  property  to 
Lis  children,  "to  them,  their  heirs  and  assigns  forever,"  and  also 
to  his  wife  *•  a  riding  chair,  &c.,  to  her  and  her  heirs  forever." 
The  will  then  says  "  all  the  remainder  of  my  estate,  of  what 
nature  or  kind  soever,  shall  be  sold,  and  nine  months  credit 
given  to  the  purchasers;  the  money  arising  therefrom  to  go  to 
pay  my  just  debts  and  funeral  charges,  and  if  there  should  be 
any  reniainder,  to  be  equally  divided  between  my  two  sons  F. 
S.  and  H.  S.,  to  them  and  their  heirs  f()rever."  //c/(^  that  the 
wife  had  but  a  life  estate  in  the  five  negroes,  and  that  after  her 
death  they  passed  under  the  residuary  clause  to  F.  S.  and  H.  S. 
Spekjld.  V.  Gatling,  2  Dev.  Eq.,  5. 

5.  A  bequest  of  the  residue,  "to  be  disposed  of  as  my  execu- 
tors think  proper,"'  is  a  gift  to  them  for  their  own  use,  and  since 
the  act  of  i  789,  (Piev.  St.  ch.  40,  sec.  18,)  making  executors 
trustees  of  the  residue,  it  is  a  question  of  construction,  and 
parol  eydence  is  not  admissible  to  prove  the  next  of  kin  enti- 
tled. Eahion  v.  Teifo'u\  2  Dev.  Eq.,  'i'bii.  (See  Rev.  Code,  ch. 
46,  sec.  24.) 

6.  A  bequest  of  the  residue  will  embrace  a  legacy  where  the 
legatee  is  not  sa described  that  he  can  take;  but  a  legacy,  given 
l)y  a  descriptifni  which  applies  to  several,  goes  to  the  sovereign 
iiB  derelict.     Cla%e  v.  Cotton,  2  Dev.  Eq.,  301. 

7.  A  residue  which  is  given  for  life,  with  a  remainder  over, 
must  be  sold  by  the  executor,  and  the  interest  paid  to  the  lega- 
tee for  lite,  and  the  principal  to  him  in  remainder,  because  this 
is  the  only  mode  of  giving  both  sets  of  legatees  the  enjoyment 
of  those  chattels  which  are  perishable.  Smith  v.  Barltam,  2 
Dev.  Eq.,  420. 

8.  Slaves  are,  in  this  state,  an  exception  to  this  rule,  because 
they  are  not  consumed  in  the  use,  and  their  natural  decay  is 
supplied  l)y  their  issue,  which  goes  to  those  in  remainder.  Ibid. 
S.  F.  Jacod^s  V.  Bozmcm,  1  l)e\\  and  Bat.  Eq.,  11»2. 

9.  A  general  gift  of  the  residue  iiicludes  legacies  not  effectu- 
ally disposed  o£  whether  they  fail  by  lapse  or  illegality,  unless 
it  is  clear  upon  the  will  that  the  intention  was  different.  And 
the  merely  charging  the  residue  with  the  payment  of  legacies 
will  not,  of  itself,  prevent  those  which  fail  from  any  cause,  from 
sinking  into  it     Sorrey  v.  JBrighi,  1  Dev.  and  Bat.  Eq.,  113. 
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10.  As  between  the  legatee  for  life  and  him  in  remainder,  ft 
residue  of  personalty  other  than  slaves  must  be  sold  by  the  ex- 
ecutor, and  the  proceeds  so  invested  as  to  give  the  life  owner 
the  interest,  keeping  the  principal  for  the  remainderman.  Ja- 
cochs  V.  Bozman,  1  Dev.   and  Bat.  Eq.,  192. 

11.  In  effect,  slaves  given  in  a  residue  and  unsold'stand,  as 
between  legatees  for  life  and  in  remainder,  npon  the  footing  of 
a  special  gift.     Ibid. 

12.  Where  given  in  eitlier  way,  the  executor  may  sell  for  the 
payment  of  debts;  the  difference  as  to  his  duties  and  powers 
being,  that  in  the  latter  case  he  ought  to  apply  to  the  respec- 
tive legatees  for  contribution  before  a  sale,  and  in  the  former  he 
need  not,  because  tlic  gift  is  only  of  so  many  slaves  as  may  re- 
main in  clear  surplus.     Ibid. 

13.  Where  a  residuary  bequest,  consisting  in  part  of  slaves,  was 
made  by  a  testator  to  Jiis  widow  for  life,  and  after  her  death  to 
others,  and,  to  pay  a  balance  of  debt,  the  executor  was  permitted 
by  the  widow  to  retain  tlie  slaves,  till  out  of  their  hires  he  had 
discharged  it,  it  was  held  that  the  debt  was  a  charge  npon  both 
the  life  estate  and  the  remainder  in  the  slaves,  in  proportion  to 
the  respective  values  of  those  estates,  and  that  consequently  the 
widow,  or,  as  she  had  died  after  payment  of  the  debt,  her  rep- 
resentative, was  entitled  to  the  sum  which  it  was  agreed  the  re- 
maindermen should  pay,  if  they  were  liable  to  pay  any  portion 
of  the  debt.     Ibid. 

14.  A  residue,  which  is  only  partial  in  its  nature,  v/ill  «iot  in- 
clude a  lapsed  legacy,  though  it  requires  very  special  words  to 
deprive  a  residue  of  its  general  character.  Wiiere  a  residue 
"consisting  of  crop,  stock  and  provisions"  was  given,  it  tv as  held. 
that  a  lapsed  legacy  of  a  slave  did  not  fall  into  it,  but  was  sub- 
ject to  distribution  among  the  next  of  kin.  Sin^nsY.  Gar  rot,  1 
Dev.  and  Bat.  Eq.,  393. 

15.  A  testatrix,  after  a  beqnest  of  slaves,  which  was  void  on 
account  of  its  being  for  their  emancipation,  directed  the  balance 
of  her  estate  to  be  sold,  and  after  paying  all  her  just  debts  the 
surplus,  if  any,  to  be  retained  in  the  hands  of  her  executor,  and 
two-thirds  of  it  to  be  laid  out  by  him  tor  the  clothing  and  sup- 
port of  Iier  brother's  children,  and  the  other  third  to  be  for  the 
use  of  the  slaves;  it  tvas  held  that  the  children  of  the  testatrix's 
brother  were  only  partial  residuary  legatees,  and  that  she  died 
intestate  as  to  the  slaves  and  one-third  of  the  residue  besides 
them.     Pendleton  v.  Blount,  1  Dev.  and  Bat.  Eq ,  491. 

16.  A  legacy  to  A  of  $2000,  "  or  the  value  thereof  in  proper- 
ty," is  a  general  legacy,  and  passes  under  the  residuary  clause 
of  the  Jegatee's  will,  in  which  he  disf)oses  of  "  all  his  personal 
estate  of  wliat  nature  soever,  consisting  of  my  undivided  share 
in  the  negroes,  &c.,  coming  to  me  from  my  father's  estate,  as 
well  as  all  personal  property  I  may  have  acquired  since  my 
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fathers  death,"  although  the  legacy  vested  before  that  event. 
J^agan  v.  Jone-s,  2  Dev.  and  Bat.  Eq.,  69. 

17.  A  la^Dsed  legacy  ot  slaves  will  not  pass  under  the  residu- 
ary clause  of  a  will  giving  "  the  residue  or  balance  of  the  testa- 
tor's money;"  but  will  be  a  residuum  of  the  testator's  proptrt}'-, 
undisposed  of  by  his  will,  and  of  course  go  to  his  next  of  kin. 
Dichen  v.  Cotton,  2  Dev.  and  Bat.  Eq.,  272. 

18.  A  charge  on  a  partial  residue  given  in  the  will  operates 
for  the  benefit  of  the  other  legatees;  but  none  of  the  legacies  are 
to  abate,  unless  the  imdisposed  property  should  prove  insuffi- 
cient for  the  payment  of  debts.     Ihid. 

19.  If  an  executor  have  a  balance  of  the  residuary  estate  in 
his  hands,  and  waste  it  and  become  insolvent,  the  loss  must  fall 
on  those  entitled  to  the  residue,  and  not  on  those  for  whose  ben- 
efit a  particular  sum  was  directed  to  be  raised.  Cloud  v.  Mar- 
tin, 2  Dev.  and  Bat.  Eq.,  274. 

20.  A  slave  acquired  by  a  testator  after  the  execution  of  his 
will,  and  givei^  by  him  to  one  of  his  children  by  parol,  will  pass 
under  a  general  residuary  clause ;  for  the  parol  gift  was  void, 
and  the  bequest  of  ''the  residue  "  passes  all  the  personal  estate 
of  the  testator  at  the  time  of  his  death,  not  otherwise  specifical- 
ly disposed  of  by  the  will.     Davie  y-  King,  2  Ired  Eq.,  203. 

21.  A  residuary  clause  in  a  will  of  "all  the  balance  0[  my  es- 
tate that  is  not  given,  to  be  sold,  and  the  money  arising  from 
the  sale  I  give  to  A.  B.,  &c.,"  does  not  include  the  specie  and 
bank  notes  in  the  possession  of  the  testator  at  tlie  time  of  his 
death.     Bradley  v.  Jones,  2  Ired.  Eq.,  245. 

22.  A  testator  bequeathed  certain  negroes  to  his  wife  for  life, 
and  made  no  specific  disposition  of  them  after  her  death.  He 
had  other  negroes,  and,  after  making  several  other  bequests,  he 
bequeathed  as  follows :  "  All  my  negroes,  that  are  not  given  away 
by  this  my  last  Avill,  shall  be  equally  divided  between  W  ,  E.  and 
M."  Held  that  the  remainder  in  the  negroes,  given  to  the  wife 
for  life,  passed  bv  this  residuary  qlause  to  W.,  E.  and  M.  Jones 
V.  Perry,  3  Ired.'Eq.,  200. 

23.  As  to  personal  estate,  a  residuary  clause  carries  not  only 
every  thing  not  disposed  of,  buf  every  thing  that  turns  out  not 
to  be  disposed  of     Ibid. 

24.  Where  a  testator  in  his  will,  after  giving  some  small  lega- 
cies, gave  to  his  wife  "  all  his  estate,  be  it  real,  personal  or  per- 
ishable," and  by  a  codicil  devised  to  his  wife  a  leasehold  estate 
in  the  town  of  Salem,  for  his  wife  "to  inherit  and  keep  in  pos- 
session during  her  life  and  to  dispose  of  as  she  pleases,  under 
the  rules  and  regulations  of  the  town  of  Salem,"  it  was  held,  that, 
whatever  might  be  the  effect  of  the  provisions  of  the  codicil,  if 
it  stood  alone,  yet  even  if  that  did  not  give  the  wife  the  absolute 
interest  in  the  leasehold  estate,  as  the  estate  would  then  remain 
UU-disposed  of  after  the  death  of  the  wife,  she  would  be  entitled. 
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to  it  under  the  general  residuary  clause  in  the  will.     Flsliel  \s 
Hoge,  3  Ired.  Eq.,  510.  ^ 

25.  A  testator,  after  making  other  devises  and  bequests,  di- 
rected as  follows:  "  It  is  my  will  that  my  land  and  negroes  and 
all  the  residue  of  my  property,  both  real  and  personal,  not  here- 
tofore exjDressly  willed,  be  put  to  sale  at  such  credit  as  my  ex- 
ecutors may  think  proper;  out  of  the  proceeds  of  which  sale,  it 
is  my  will  that  all  my  just  debts  be  paid,  and  the  balance  or 
residue  of  said  money  arising  from  such  sale,  after  paying  my 
just  debts  as  aforesaid,  it  is  my  will  shall  be  divided  equally  among 
A,  B,  C,  &c."  It  was  iteld  that  bonds  and  notes  due  to  the  testator 
were  not  included  in  this  clause,  as  not  being  the  ordinary  sub- 
jects of  sale,  and,  there  being  no  general  residuary  clause,  the 
amount  of  them  went  to  the  next  of  kin,  as  being  undisposed  of. 
Alexander  v.  Alexander,  G  Ired.  Eq.,  229. 

26.  A  residue  of  goods  bequeathed  to  one  for  life,  with  a  re- 
mainder over,  ought  to  be  sold  by  the  executor,  and  the  interest 
on  the  amount  of  sales  should  be  paid  to  the  legatee  for  life,  the 
principal  being  kept  by  the  executor  for  the  remainderman. 
Jones  V.  Simmons,  7  Ired.  Eq.,  178. 

27.  A  testator  directed  certain  of  his  slaves  to  be  emancipated 
and  bequeathed  them  a  sum  of  money.  After  giving  several 
legacies,  he  directed  that  "  the  whole  of  his  personal  and  free- 
hold property,  which  is  not  already  disposed  of,  be  scjld  by  my 
executors,  &c.,  and  the  proceeds  divided,"  &c.  It  was  held  that 
though  the  legacies  for  emancipation,  and  of  the  money  to  be  paid 
the  slaves,  were  void,  yet  the  residuary  leg-atees  did  not  take 
them,  but  as  to  them  the  testator  died  intestate,  and  they  went 
in  a  course  of  distribution  to  the  next  of  kin.  Hudson  v.  Pierce, 
8  Ired.  Eq.,  12G. 

28.  A  residuary  bequest  generally  passes  not  only  wliat  is  not 
disposed  of,  but  also  what  turns  out  not  to  be  disposed  of;  but 
an  exception  to  this  rule  is,  where  it  appears  clearly  froiQ  the 
will,  that  the  testator  did  not  intend  to  include  certain  property 
in  the  bequest  of  the  residue.     2  hid. 

29.  Where  there  is  no  ex  press  general  bequest  of  the  residue, 
and  it  appears  from  tlie  terms  of  the  will  that  certain  slaves  in- 
tended to  be  liberated  were  not  designed  to  be  included  in  a 
clause  giving  a  restricted  residue,  such  slaves  will  not  pass  by 
such  restricted  clause,  but  will  go  to  the  next  of  kin  under  the 
statute  of  distributions.     Lea  v.  Broiun,  3  Jones  Eq ,  141. 

30.  All  personalty  which  is  not  effectually  disposed  of  by  a 
will,  whether  it  be  acquired  after  the  making  of  the  will,  or 
whether  it  fall  in  by  the  lapse  of  a  legacy,  will  pass  by  a  gene- 
ral residuary  clause,  unless  it  appear  irom  the  context  that  such 
was  not  the'  testator's  intention.  Allison  v.  Allison,  3  Jones  Eq., 
236. 

3L  A  lapsed  legacy  is  more  readily  included  in  a  residuary 
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clause  than  a  legacy  which  is  void  because  of  its  being  contrary 
to  the  policy  of  the  State.     Ihid. 

32.  The  bequest,  of  "the  residue  of  the  testator's  estate  and 
effects,"'  means  what  is  left  after  all  HabiHties  are  discharged, 
and  all  the  purposes  of  the  testator  are  carried  into  effect.  Graves 
V.  Eoirard,  3  Jones  Eq.,  302. 

33.  Where  a  testator  directed  certain  named  negroes  to  be 
sold,  and  that  "all  the  balance  of  my  propert^^  not  herein  given 
away,"  together  with  the  proceeds  of  the  slaves,  be  disposed  of 
in  a'^particular  way,  it  loas  held  that  the  residue  thus_ appropria- 
ted was  a  special  and  not  a  general  one,  and  did  not  include  the 
money  paid  to  redeem  a  slave  directed  to  be  emancipated,  nor 
the  surplus  of  money  set  apart  for  his  removal  from  the  State. 
Lane  v.  Bennett,  3  Jones  Eq.,  390. 

34.  It  is  not  a  ground  for  excluding  property  from  a  residuary 
clause  in  a  will,  that  the  testator  ''did  not  know  or  believe  that 
he  had  a  title  to  it ;  for  one  purpose  of  a  residuary  clause  is  to 
dispose  of  such  things  as  may  have  been  forgotten,  or  overlook- 
ed, or  may  be  unknown.     Ireland  v.  Foust,  3  JonesEq.,  498. 

35.  Where  there  was  a  general  residuary  clause  in  a  will,  di- 
recting a  division  of  the  fund  when  A  migiit  become  of  age,  be- 
tween such  of  the  testator's  grandchildren  as  might  then  be 
alive  and  the  issue  of  such  as  might  be  dead,  and  one  of  the 
grandchildren  died  in  the  life-time  of  the  testator;  ?Y  teas  held 
that  the  part  intended  for  such  deceased  grandchild  lapsed  and 
fell  into  the  residue,  as  property  not  otherwise  disposed  of,  and 
was  liable  to  a  charge  imposed  on  the  estate,  without  specifying 
out  of  what  fund  it  was  to  be  paid.  Washington  v.  Emery,  4 
Jones  Eq.,  32. 

36.  Where  there  is  no  general  bequest  of  the  residue,  the  surplus 
undisposed  of  must  be  distributed  among  all  the  testator's  next  of 
kin  according  to  the  statute  of  distributions,  and  one  or  inore 
of  them  will  not  be  excluded,  though  there  may  be  words  in  the 
will  forbidding  them  to  have  any  more  of  the  estate  than  what 
is  expresslv  bequeathed  to  them.  Dunlap  v.  Ingram,  4  Jones 
Eq.,  178.    "^ 

37.  Where  a  legacy  is  given  to  one  on  his  performance  of  a 
condition  annexed,  tliat  he  will  release  a  claim  he  has  against 
the  testator,  and  he  elects  not  to  release,  the  legacy  mil  fall  into 
the  residue,  ot  the  undisposed  of  surplus.     Ibid. 

38.  Pecuniary  legacies  to  slaves  are  void  for  want  of  takers, 
and  will  fall  into  the  residuary  bequest.  3Ieadows  v.  BL>ore,  5 
Jones  Eq.,  54. 

39.  A  bequest  for  emancipation  in  a  manner  not  sanctioned 
by  law  is  void,  and  the  slaves  will  fall  into  a  general  residuary 
bequest;  but  if  the  residuary  bequest  be  so  paitial  as  to  exclude 
them,  they  will  be  property  undisposed  of  and  belong  to  the 
next  of  kin.     Feimster  v.  Tucker,  5  Jones  Eq.,  69. 
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4-0.  Where  a  testator  gave  propei't}^  to  his  wife  for  life  with  & 
power  to  distribute  it  among  his  children,  and  gave  all  the  resi-. 
due  of  his  property  to  be  divided  among  his  children  when  one 
of  them  should  reach  a  certain  age,  and  the  widow  died  with-^ 
out  having  made  any  appointment;  it  ivas  lieldih^i  the  bequest 
of  the  residue  was  not  sufliciently  general  to  embrace  the  re- 
version in  the  property  given  to  the  wife  for  life,  and  that,  as  she 
did  not  appoint  it  under  the  power  given  her,  it  passed  to  the 
next  of  kin.     HoJt  v.  Hof/an,  5  Jones  Eq.,  82. 

41.  Where  a  testator  bequeathed  certain  of  his  property  spe-. 
cifically,  and  added:  "the  balance  of  my  estate  to  be  sold  and 
the  proceeds  divided  among  my  children  hereinafter  named, 
it  loas  held  that  tlie  bonds,  notes  and  accounts  due  the  testator, 
and  the  cash  on  hand,  were  not  embraced  in  the  clause.  Scales 
V.  Scales,  6  Jones  Eq.,  1(53. 

42.  Where  a  testator  gave  his  wile  all  his  slaves  except  some 
bequeathed  to  be  emancipated,  and  concluded  his  provision  for 
her  by  giving  her  all  his  "property  and  estate  of  every  kind 
and  description,''  whiql)  is  not  hereinbefore  or  hereinafter  ex- 
cepted or  disposed  ot  it  loas  held  that  this  was  a  special  residue* 
and  that  the  slaves  intended  to.be  emancipated  and  the  legacies 
intended  for  their  benefit  belonged  to  the  next  of  din  ot  the  tes- 
tator after  the  death  of  his  widow,  the  debts  being  first  paid,  for 
the  payment  of  Avhich  these  slaves  and  legacies  intended  for 
them  constituted  the  primary  fund.  3Iiller  v.  London,  1  Winst. 
Eq.,  81. 

43.  The  general  rule  is  that  property  given  to  legatees,  who 
die  in  the  life-time  of  the  testator,  falls  into  the  residue  and  passes 
under  the  residuary  clause.      Coley  v.  BaUance,  1  Winst.  Eq.,  89. 

44.  If  property  be  given  to  two  joint  tenants  and  one  die  in 
the  life-time  ot  the  testator,  his  share,  by  the  operation  of  the 
act  abolishing  survivorshop  in  joint  tenancy,  Iklls  into  the  residue. 
Ibid. 

XV.       LAPSED  AND  VOID  LEGACIES. 

1.  A  bequest  by  an  uncle  to  his  niece  becomes  lapsed  by  the- 
death  of  the  niece  in  the  life-time  of  the  testator,  and  does  not 
go  to  a  surviving  child  of  such  niece,  under  the  act,  (Rev.  Stat., 
cli.  122,  sec.  15,)  which  only  applies  to  the  case  of  a  legacy  from 
a  parent  to  his  child..  Hester  v.  Hester,  2  Ired.  Eq.,  330.  (See 
Eev.  Code,  ch.  119,  sec.  28.) 

2.  A  bequest  "to  some  promising  young  man  of  good  talents 
and  of  the  Baptist  order,  to  be  selected  by  my  executors,"  is  void 
because  of  its  indefiniteness.  There  is  no  person  who  can  claim 
it.     Ibid. 

3.  A  bequest  of  $1000'  "to  be  applied  to  foreign  missions  and 
to  the  poor  saints ;  this  to  ,be  disposed  of  and  applied  as  my  ex- . 
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editor  ma}'  think  the  proper  objects  according  to  the  scriptures, 
the  greater  part  however  to  be  appHed  to  missionary  purposes, 
say  §900.  Item,  it  is  my  will  that  if  there  b^any  thing  over 
andabove,  &c.,  thatisto  beapplied  to  home  missions ;"Ae/c^ to  betoo 
indelinite,   and  therefore  void.      Bridges  v.   Pleasants,   4  Ired. 

4.  A  legacy  or  devise  to  a  child,  not  in  esse  at  the  time  the 
will  was  made,  does  not  come  within  the  provisions  of  the  act 
of  assembly  (see  Rev.  Code,  ch.  119,  sec.  28,)  in  relation  to  chil- 
dren who  have  died  in  the  lifetime  of  their  parents.  That  act 
has  relation  only  to  legacies  which,  but  for  its  provisions,  would 
have  lapsed;  but  when  the  child  or  children  w^ere  not  in  exis- 
tence at  the  time  the  will  was  made,  the  legacy  or  devise  was 
void  ah  initio.  The  personal  property,  therefore,  bequeathed  to 
such  children  goes  into  the  undisposed  of  fund,  and  must  be  di- 
vided among  the  next  of  kin  and  the  widow,  under  the  act  of  as- 
semblv  (see   Rev.  Code,  ch.  118,  sec.  12.)     Lindsay  \.  Pleasants, 

4  Ired"  Eq.,  320. 

5.  A  legacy  to  a  son-in-law  does  not  under  the  act  (Rev.  Code, 
ch.  119,  sec.  28,)  when  the  son-in-law  dies  in  the  lifetime  of  the 
testator,  vest  in  the  child  of  such  son-in-law.     Donnell  v.  3Iateer, 

5  Ired.  Etj.,  7. 

6.  A  testator  devised  and  bequeathed  certain  lands  and  per- 
sonal property  to  his  daughter  il.  S.  "and  on  the  marriage  of  my 
said  daughter,  said  property  to  be  held  by  my  said  daughter 
and  her  husband,  during  their  joint  lives  and  the  life  of  the  sur- 
vivor, and  at  the  death  of  the  said  21.  S.  and  her  said  husband, 
to  be  equally  divided  between  the  children  of  my  said  daughter, 
who  may  survive  their  said  parents  and  be  living  at  their  death," 
&c.  M.  S.,  married  and  died  in  the  lifetime  of  the  testator,  hav- 
ing no  children,  and  her  liusband  survived  the  testator;  and  it 
was  held  that  the  husband  took  nothing,  because,  by  the  death 
of  M.  S.  the  legacy  and  devise  failed,  there  being  no  distinct' 
substantive  devise  or  legacy  to  the  husband.  Simmons  v.  Good- 
ing, 5  Ired.  Eq.,  382. 

7.  A  testatrix,  in  the  6th  clause  of  her  wdll,  bequeathed  as 
follows:  "I  will  that  my  negroes,  not  otherwise  mentioned,  be 
valued  by  three  disinterested  men  at  a  fifth  less  than  would  be 
considered  the  rating  price  of  such  negroes,  and  the  negroes 
have  the  liberty  of  choosing  their  masters,  and  if  the  persons 
chosen  should  not  be  willing  to  take  them  at  the  valiiation,  that 
the  negroes  have  the  liberty  of  choosing  till  they  get  one,  and 
Lucy's  family  is  not  to  be  separated,  nor  the  negroes  to  be  taken, 
out  of  the  country.  It  icas  held  that  this  bequest  was  void  for  un- 
certainty.    KirJcpatrick  v.  Rogers,  6  Ired.  Eq.,  130. 

8.  A  testator  by  one  clause  of  his  Avill  gave  '•'to  the  heirs  of  S. 
J.  six  hundred  dollars."  In  another  clause  he  gave  to  A  and  B, 
"sc>?i5  of  W.,  five  hundred  dollars  each,"  and  in,  stiU  another  clause- 
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"to  tJie  seven  children  of  G.  T.  two  hundred  dollars  each."  S.  J. 
was  still  living;  and  it  was  held  that  the  be'quest  "  to  the  heirs 
ofS.  J."  was  voi($for  vagueness  and  uncertainty.  Timberlahe 
V.  Harris,  7  Ired.  Eq.,  188. 

9.  A  testati'ix  by  her  will  bequeathed  as  follows:  "I  desire 
that  at  my  decease,  after  my  just  debts  are  paid,  my  property 
may  be  divided  as  follows:  to  the  Bible  Society,  Education,  Col- 
onization and  Home  ^lissionary  Societies,  each  five  hundred  dol- 
lars." It  was  admitted  by  the  claimants  of  the  respective  lega- 
cies that  the  Bible  and  Colonization  Societies  were  not  described 
by  their  proper  corporate  names,  though  they  were  well  known 
and  usually  called  by  the  names  used  in  the  description,  and  so 
also  as  to  the  two  other  societies.  It  teas  held  that  the  description 
not  being  correct  on  the  face  of  the  will,  so  as  to  designate  with 
certainty  who  were  the  objects  of  the  testatrix's  bounty,  the  leg- 
acies were  void  for  uncertainty  in  the  description  of  the  persons 
who  were  to  take.  Taijlor  v.  Americxui  Bible  Society,  7  Ired. 
Eq.,  201.  (Overruled,  see  Deaf  and  Dumb  Institute  v.  Noriuood, 
Busb.  Eq.,  G5.) 

10.  A  provision  in  a  will,  that  a  portion  of  the  sum  for  which 
a  slave  shall  be  annually  hired  shall  be  given  to  him,  is  void, 
and  the  portion  so  attempted  to  be  given  will  fall  into  the  resi- 
due.     Groom  v.   IVhitJield,  Busb.   Eq.,  143. 

il.  Where  children  are  named  specifically  and  severally  as 
legatees  in  a  will,  and  one  of  them  dies  in  the  lifetime  of  the 
testator,  his  share  will  lapse,  and  not  go  to  the  other  children  as 
survivors.     3Iebane  v.   Womack,  2  Jones  Eq.,  293. 

12.  A  bequest  that  slaves  directed  to  be  sold  shall  have  the 
privilege  of  choosing  their  own  master  is  not  against  the  policy 
of  the  law,  and,  therefore,  is  not  void.  Harrison  v.  Everett,  5 
Jones  Eq.,  1G3. 

13.  Where  a  will  contained  the  following  clause:  "If  Geor- 
giana  (his  daughter)  wishes  to  remain  with  her  mother,  provided 
it  be  possible,  this  house  ought  to  be  enlarged  for  her  comfort, 
which  I  recommend,  so  as  to  make  room  for  boarders,'"  it  teas 
lield  that  the  clause,  if  intended  for  any  thing  more  than  a  mere 
recommendation,  was  too  vague  to  be  good  as  a  bequest.  Fari- 
bault V.  Taijlor,  5  Jones  Eq.,  219. 

14.  A  provision  in  a  will,  allowing  a  slave  to  select  a  master, 
and  fixing  his  price  at  $500,  the  slave  being  forty-five  or  fifty 
years  of  age,  is  not  against  the  policy  of  the  law,  and,  therefore, 
is  not  void.     Reeves  v.  Long,  5  Jones  Eq.,  355. 

15.  Where  a  testator  left  to  his  executor  a  fund  to  be  kept  and 
disposed  of  as  follows :  "Should  any  of  my  children  or  grand- 
children come  to  suffering,  in  any  other  way  save  by  idleness, 
drunkenness  or  any  thing  of  the  kind,  so  as  to  become  an  object 
of  charity,  I  want  the  said  executor  to  give  a  part  of  this  to  such 
child  or  grandchild,"  it  luas  held  that  the  bequest  was  void  as 
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tending  to  a  perpetnity,  because  it  provided  for  persons  who 
might  not  need  the  provision  until  after  a  hfe  or  Kves  in  being, 
and  twentv-one  years  afterwards.  Moore  v.  Moore,  6  Jones  Eq., 
132. 

16.  A  bequest  to  a  granddaughter,  who  was  dead  at  the  time 
the  will  was  made,  is  a  void  and  not  alajjsed  legacy;  and  it  can- 
not go  to  the  children  or  other  issue  of  the  intended  legatee 
under  the  provision  in  the  He  v.  Code,  ch.  119,  sec.  28.  Scales 
V.  S(a'es,.Q  Jones  Eq.,  1G3. 

17.  Where  a  testator,  in  the  conclutsion  of  the  will,  expressed 
a  desire  that,  if  his  wife  had  not  been  provided  with  a  plentiful 
support,  she  should  have  enough  of  the  interest  of  his  money  to 
make  her  a  plentiful  support,  and  it  did  not  appear  that  she  was 
dissatisfied  with  the  provision  made  tor  her,  it  w«.<?  held  that  the 
bequest  was  too  vague  and  indefinite  to  be  acted  upon,  and  was, 
therefore  void.     Ba'Iantyne  v.  Turner,  6  Jones  Eq.,  224. 

18.  Where  a  testator,  in  a  codicil,  gave  as  a  reason  for  a  lega- 
cy to  a  grandson  that  he  had  disinherited  him,  but  the  fact  was 
that  he  had  not  disinherited  him,  but  had  given  him  a  large 
legacy  in  one  of  the  clauses  of  his  will,  it  wa.s  held  that  the  be- 
quest in  the  will  was  not  revoked  by  that  in  the  codicil,  but  that 
the  latter  itself  was  void  on  account  of  the  mistake,  and  further, 
that  parol  evidence  as  to  the  testator's  feelings  towards  the  leg- 
tee  was  admissible  in  the  enquiry  of  fact  as  to  the  mistake.. 
Alprdecai  v.  Boylan,  6  Jones  Eq.,  365. 

See  (Legacy — Construction — What  passes  and  who  takes,  108.) 

XVI.       OF    THE    ASSIGNMENT    OF     A.  LEGACV. 

See  (As.signment,  13.)     (Notice,  G,) 


XVll.       OF    THE    ASSENT    OF    THE    EXECUTOR    AND    ITS    EFFECT. 

1.  When  a  bequest  of  a  negro  woman   is  made  to  A,  and  of" 
her  issu^,  if  she  should  have  any.  to  B,  the  assent  of  the  execu- 
tor to  the  legacy  to  A  is  an  assent  to  the  legacy  to  B  also,  and 
vests  in  him  the  legal  title.     Ingram  v.  Terry,  2  Hawks,  122. 

2.  In  the  case  above  stated.  A-  and  B  represent  but  one  full 
owner,  and  the  executor  is  not  bound  to  assent  to  the  legacy, 
unless  he  gets  a  bond  for  the  value  of  the  whole  interest  in  the 
slaves.     Ibid. 

3.  The  assent  of  the  executor  to  a  legacy  for  life  in  a  slave  is 
an  assent  to  the  ulterior  interest  given  to  another  person.  Alston 
V.  Fo^fer,  1  Dev.  Eq.,  337. 

4.  The  legatee  for  life  of  a  specific  chattel  has  a  right  to  the 
possession  of  it;,  and  the  assent  of  the  executor  to  his  legacy. 
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vests  the  title  of  him  in  remainder.     Smith  v.  Barliam,  2  Dev. 
Eq.,  420. 

5.  An  unqualified  asKsent  by  an  executor  to  a  bequest  for  life 
vests  the  title  of  him  in  remainder,  especially  when  there  are  no 
debts  to  be  paid,  nor  any  trusts  to  be  performed  on  the  expira- 
tion of  the  life  estate,  and  in  such  case,  if  the  executor  be  enti- 
tled in  remainder,  he  holds  as  legatee,  and  not  as  executor. 
Sanders  v.  GalJin,  1  Dev.  and  Bat.  Eq.,  86. 

6.  The  assent  of  an  executor  to  a  legacy  to  himself  may  be 
implied  from  his  conduct,  showing  that  he  held  the  property  in 
his  own  right,  and  not  in  his  capacity  as  an  executor.  Hearne 
V.  Kenm,  2  Ired.  Eq.,  34. 

7.  The  assent  of  an  executor  to  a  legacy  to  one  for  life,  or  for 
years,  is  an  assent  to  him  in  remainder.     Ibid. 

8.  When  a  chattel  is  given  in  remainder,  the  assent  of  the 
executor  to  the  pai'ticular  estate  is  ordinarily  construed  to  be  an 
assent  to  the  gii^  in  remainder.  But  there  is  no  doubt  that  the 
assent  to  the  former  may  be  so  qualified  as  not  to  extend  to  the 
latter.     Robertson  v  Hoidder,  2  Ired.  Eq.,  341. 

9.  A  bequest  of  a  chattel  to  A  for  life,  and  after  A's  death  to 
B,  does,  upon  the  assent  of  the  executor,  vest  the  legal  interest 
in  the  remainder  in  B.      Hoivell  v.  Howell,  3  Ired.  Eq.,  522. 

10.  In  the  case  of  a  legacy  to  one  for  life,  remainder  over,  the 
assent  of  the  executor  to  the  legatee  for  life  [enures  to  the  bene- 
fit of  the  remainderman,  and  vests  in  him  a  legal  estate  which 
is  liable  to  execution.     Bea  v.  Rhodes,  5  Ired.  Eq.,  148. 

11.  The  assent  of  the  executor  A^ests  the  legal  estate  in  the 
legatee,  though  the  executor  may  thereby  commit  a  devastavit, 
and  a  creditor  can  only  follow  the  property  in  a  court  of  equity. 
1  hid. 

12.  It'is  ifot  necessary  that  an  assent  be  expressly  given  or 
directly  proved,  for  it  may  be  implied  from  the  acts  of  the  par- 
ties, or  the  declarations  of  the  executor,  tliough  not  amounting 
simply  to  an  assent.  But  the  acts  or  declarations,  in  order  to 
have  that  effect,  must  be  such  as  are  unequivocal,  and  satisfy 
the  mind  that  the  executor  meant  to  acknowledge  the  right  of 
of  the  legatee  to  the  thing,  and,  of  course,  to  determine  his  own 
title  or  control  over  it,  in  opposition  to  the  legatee.     Ibid. 

13.  What  is  the  effect  of  an  assent  to  a  legacy,  by  a  non-resi- 
dent executor,  vv^ho  dies  without  having  qualified,  quaere.  Hairs- 
ton  V.  Hair st on,  2  Jones  Eq.,  123. 

14.  Where  a  legacy  was  given  upon  condition  that  a  certain 
sum  of  money  due  the  legatee  from  the  testator  should  not  be 
collected  by  him,  but  the  money  was  collected  by  the  legatee 
before  the  testator's  death,  and  the  executor  notwithstanding  as- 
sented to  the  legacy,  and  handed  it  over  to  the  legatee,  it  was 
held  that  she  could  sustain  a  bill  to  have  the  property  restored 
to  her,  upon  the  ground  that  when  she  assented  to  the  legacy 
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she  was  ignorant  that  she  was  lierself  entitled  to  a  life  estate  in 
that  property,  no  fraud  or  unfair  means  to  obtain  her  assent 
l>eing  alleged.     Foiilkes  v.  FouRef^^  2  Jones  Eq.,  260. 

15.  Where  there  are  outstanding  trusts  tO'  be  performed  by 
on  executor  in  respect  to  property  bequeathed  to  one  for  life, 
and  then  over,  it  is  the  executor's  duty  to  give  a  special  and  not 
a  general  assent,  and  he  may  require  from  the  life  tenant  an  in- 
ventory, and,  also,  a  bond  for  the  forthcoming  of  the  property  at 
his  death.     Loice  v.  Carter,  2   Jones  Eq.,  377. 

16.  Where  a  husband  devised  and  bequeathed  all  his  property 
real  and  personal  to  his  wife,  giving  her  certain  powers  and 
trusts  to  be  performed  by  her  for  the  use  of  the  children,  and 
she  being  also  executrix  assented  to  the  legacy;  it  was  hald  that, 
upon  her  death,  there  were  no  effects  of  the  hu.<>!band  to  be  ad- 
ministered \ipon,  and  that,  consequently,  an  administrator  de 
bonis  non  of  such  husband  had  ]io  claim  to  any  part  of  the  es- 
tate.    Carson  v.  Dvffg,  2  Jones  Eq.,  507. 

17.  Where  an  estate  in  slaves  and  other  chattel  property  is 
limited  to  one  for  life  and  then  over  to  others,  the  executor 
may  safely  assent  the  legacy  and  deliver  the  property  to  the 
tenant  for  life.  The  ulterior  legatee,  who  may  have  cause  to 
fear  the  removal  of  the  property  out  of  the  State,  can  protect 
his  interest  by  applying  to  a  court  of  equity.  Apple  v.  Allen,  3 
Jones  Eq.,  120. 

18.  Where  specific  and  pecuniary  legacies  'wepe  give  abso- 
lutely by  a  will,  with  certain  executory  bequests  over  upon  spe- 
cified contingencies,  all  that  the  executor  is  required  to  do  is  to 
deliver  the  property  to  the  first  taker,  he  giving  a  receipt  there- 
for. He  has  no  right  to  exact  a  bond  for  the  security  of  the 
ulterior  claimants,  but  they  must  look  to  the  protective  aid  of  a 
court  of  equity  to  secure  them  from  loss  by  the  apprehended  re- 
moval, waste  or  destruction  of  the  property,  as  the  case  may  re- 
quire.     Williams  v.  Cotfen,  3  Jones  Eq.,  395. 

19.  Wlierea  testator  bequeathed  slaves  to  his  wife  for  life,  and 
then  to  the  heirs  of  his  two  daughters  who  were  then  living, 
the  assent  of  ^,he  executor  to  the  legacy  of  the  tenant  for  life 
had  the;  effect  to  vest  the  legal  title  in  such  children  of  the 
daughters,  as  were  living  at  the  death  of  the  tenant  for  life. 
Freeman  v.  Okey,  3  Jones  Eq.,  473. 

20.  The  assent  of  the  executor  once  given  is  effectual  to  vest 
the  estate  of  the  legatee,  although  such  executor  may  die  be- 
fore proving  the  will  or  c^ualifying.  This  is  the  rule  of  the 
common  law,  and  it  has  not  been  (;hanged  by  the  statute  law  of 
this  state.     Gums  v.  Capeharf,  5  Jones  Eq.,  242. 

21.  Erom  the  possession  by  a  legatee  of  the  thing  bequeath- 
ed, for  six  years,  especially  as  against  one  purchasing  from 
such  legatee,  the  assent  of  the  executor  will   be  presumed,  al- 
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fJiough  after  proving-  the  will  he  died  without  qualifying  or  re- 
nouncing.    Ibid. 

See  (Executors  and  Administrators — Of  their  liability  to  leg- 
atees and  next  ot  kin,  33.)     (Trustees  and  trusts,  32.) 

XVIII.       LIABILITY  OF  LEGATEES  TO.  REFUND  FOR  CREDITORS,   OR    FOR  AN  AF- 

TER-BORN  CHILD. 

1.  The  general  liability  of  a  legatee  to  refund  to  the  executors 
OT  a  creditor  is  measured  by  the  value  of  his  legacy,  but  whether 
he  be  liable  for  interest  upon  that  value  depends  upon  the  par- 
ticular circumstances  of  the  case.  If  he  have  good  reason  to 
believe  that  the  debt  is  just  and  no  dispute  exists  as  to  its  amount, 
he  ought  to  contribute  his  ratable  part  of  the  debt,  immediately 
upon  demand  made,  and  if  he  be  guilty  of  improper  delay  he 
shall  be  charged  with  interest.  McKenzie  v.  Smith,  2  JMurph.,  92. 

2.  The  contribution  to  be  made  by  the  legatees,  to  make  up 
the  share  of  a  child  born  after  the  execution  of  his  tather's  will, 
under  the  act  of  1808  (see  Kev.  Code,  ch.  119,  sec.  29,  et  seq.,) 
must  be  in  proportion  to  their  respective  interests  under  the 
will,  valued  as  of  the  time  lohen  the  estate  ivas  settled,  or  should 
have  been  settled  by  the  executor,  and  bearing  interest  from  such  , 
time.     JoJinson  v.  Chajyman,  1  Jones  Eq.,  130. 

See  (Creditors,  1.) 


LIEN. 

1.  A  father,  for  the  purpose  of  advancing  his  son  in  life,  con- 
veys to  him  his  Manor  plantation  and  sundry  slaves,  and  in  the 
conveyance  "it  is  agreed  between  the  father  and  the  son,  and 
is  to  be  taken  as  a  principal  part  of  their  contract,  that  the  son 
is  to  provide  for,  maintain,  keep,  succor  and  nourish  the  flither's 
daughter,  Mary,  during  her  natural  life,  so  that  she  do  not  suffer 
or  lack  for  necessaries  in  any  manner  whatsoever."  The  support 
and  maintenance  of  Mary  is  not  a  lien  or  charge  tqwn  the  pro- 
perty conveyed  to  the  son,  but  a  personal  charge  upon  the  son. 
There  is  no^lirection  that  the  maintenance  shall  be  raised  out  of 
the!rents  and  profits  of  the  property,  nor  any  expression  which 
takes  the  case  out  of  the  principles  of  an  ordinary  trust,  binding 
only  on  the  conscience  of  the  son.   Taylor  v.  Lanier,  3  Murph.,  98. 

2.  A  covenant  before  marriage,  to  settle  certain  lands  upon 
the  wife,  amounts  to  a  specific  lien  upon  those  lands  in  the  hands 
of  the  devisees;  but  a  general  covenant  to  settle  lands  upon.the- 
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'?rife,  of  a  certain  armual  value,  gives  no  remedy  to  the  wife,  but 
as  a  special  creditor.     Ihid. 

3.  A  was  indebted  to  B  andC;  B  obtained  a  judgment  against 
A,  and,  before  execution  issued,  a  negro,  the  only  property  of 
A,  was  sold  by  a  constable  under  an  execution,  when  C  purchased 
him  %x  $3!;)(),  whereof  he  paid  the  constable  $18,  the  amount  of 
his  execution,  and  by  consent  of  A  retained  the  balance  of  his 
bid  to  satisfy  the  debt,  which  A  owed  him,  as  far  as  it  was  suf- 
ficient for  that  purpose.  A  bill  filed  by  B.  against  A,  C  and  the 
constable,  was  dismissed,  as  B.  had  no  lien  on  the  negro  either 
iu  law  or  equity.     Sdhy  v.  Dixon,  4  Hawks,  424, 

4.  A  vendor  has  a  lien  for  the  purchase  money  upon  the  land 
sold,  as  against,  volunteers  and  pnrcliasers  with  notice.  Wtjnne 
V.  Alsioa,  1  Dev.  Eq.,  163.  (Doubted  in  Johnson  v.  Cawtlwrn,  1 
Dev.  and  Bat.  Eq.,  32,  and  Crawley  v.  Tiuibeiiake,  1  Ired.  Eq., 
346,  and  overruled  in  Womble  v.  Battle,  3  Ired.  Eq.,  182.) 

5.  The  assignor  of  a  term  for  years  has  iu  equity  no  lien  npori 
the  land  for  the  money  agreed  to  be  paid  as  the  consideration  of 
the  assignment.     Norfleet  v.  Cotton,  1  Dev.  Eq.,  334. 

6.  Whether  the  vendor  of  land  has  a  lien  upon  it  for  the  pur- 
chase money,  and  if  any,  its  nature  and  extent,  are  unsettled 
questions  in  this  state.  But  it  is  clear  that  if  it  does  exist 
against  volunteers  and  purchasers  with  notice,  it  does  not  against 
a  creditor  of  the  vendee,  enforcing  the  collection  of  his  debt,  or 
against  a  purchaser  clothed  with  the  rights  of  such  creditor. 
Joltnson  V.  Ccnvthorn,  1  Dev.  and  Bat.  Eq.,   32,      S.  P.,  Harper  v 

JVilUams,  1  Dev.  and  Bat.  Eq.,  37.». 

7.  The  doctrine  of  the  vendor's  equitable  lieu  arises  only  in  a 
case  in  which  the  estate  has  been  conveyed  by  the  vendor.  If 
he  retain  the  legal  estate,  or,  after  conveying  it,  if  he  receive  it 
back  by  way  of  mortgage,  he  then  has  not  a  lien  on  the  estate 
but  the  estate  itself;  and  the  title  thus  withheld  by  the  vendor 
is  precisely  analagous  to  a  mortgage  made  to  him.  Green  v. 
CrocJcetf,  2  Dev.  and  Bat.  Eq.,  390.  (The  doctrine  of  the  vendor's 
equitable  lien  is  now  exploded  in  this  state.  See  Wornhle  v.  Bat- 
tle, 3  Ired.  Eq.,  182.      Cameron  v.  3Iason,  7  Ired.  Eq.,  180.) 

8.  It  is  yet  doubtful  in  this  state  whether  a  vendor  of  land 
has  any,  and  if  ariy,  what  lien,  as  against  the  vendee,  for  the 
purchase  money,  Crwdey  v.  Timherlake,  1  Ired.  Eq.,.  340.  (He 
has  none;  see  Womble  v.    Battle,  3  Ired,  Eq.,  182. 

9.  The  vendor  of  a  chattel  has  no  lien  upon  the  chattel  for 
the  unpaid  purchase  money.  Xor  has  the  surety  of  such  ven- 
dee any  lien.     Beam  v.  Blanton,  3  Ired.  Eq.,  59. 

10.  A  contracted  with  B  for  a  tract  of  land,  and  gave  two 
bonds  for  the  price,  one  for  $1,000  and  one  for  $500,  B  givinp-  a 
bond  to  convey  the  title  to  A  when  the  price  was  paid.  B  after- 
wards s-urrendered  the  bond  for  $500  to  A  and  died,  tlie  other 
bond  being  unpaid  and  no  title  conveyed,  he  having  transferred 
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the  bond  for  $1,000  to  his  iiitant  grandchildren,  to  whom  A  "waS 
appointed  guardian,  giving  tlie  nsnal  gnardian  bond.  A  after- 
wards conveyed  this  land  to  a  tnistee  for  the  purpose  of  paying 
certain  debts,  and  died  insolvent:  Held.,  that  the  infants  were 
still  entitled  to  hold  this  land  as  a  secnrity  for  the  bond  of  ^,000, 
in  preferenoe  to  the  creditors  secured  by  A's  deed  cf  trnsf,  and 
that  it  was  jnst  and  proper  that  they  should  do  so,  before  resort- 
ing to  the  sureties  in  the  guardian  bond.  Winborn  v.  Gorrell,  3 
Ired.   Eq.,  117. 

11.  Until  an  actual  conveyance,  under  a  contract  for  the  sale 
of  land,  the  land  is  a  security  for  the  purchase  money  analog- 
ous to  a  mortgage.     Ibid. 

12.  A  vendor  of  real  estate,  who  has  conveyed  it  by  deed,- 
has  no  lien  upon  the  land  for  the  purchase  money.  Womble  v. 
Battle,  3  Ired.  Eq.,  182. 

13.  An  equitable  lien  is  neither  a  jus  in  re  nor  a  jus  ad  rem, 
but  simply  a  right  to  possess  and  retain  property,   until  some- 
charge  attaching  to  it  is  paid  or  discharged,      IVcbh  v.  Lyon,  5 
Ired.  Eq.,  67. 

14.  A  vendor,  who  has  parted  with  his  title  to  land,  has  no 
equitable  lien  on  the  land  for  the  purchase  money.  Cameron  v. 
Mason,  7  Ired.  Eq.,  180. 

See  (Partnership — Of  the  rights,  duties  and  liabilities  of  the 
partners,  43-44-52.)  . 


LIMTATIONS  AND  LAPSE  OF  TIME. 

I.  When  the  statute  or  ]ai)se  of  time  1  II.  Statute,  or  lapse  of  time  as  to  execu- 
will  or  will  not  bar.  \  tors,  admiiiistratoi'S  and  heirs. 

I.       WHEN    TUE    STATUTE    OR    LAPSE    OF    TIME    WK.L    OR    WILL    NOT    BAB. 

1.  When  suits  are  brought  in  a  court  of  equity,  over  the  snb' 
ject  matter  of  which  the  courts  of  common  law  as  well  as  the 
courts  of  equity  have  jurisdiction,  the  court  of  equity  will  ex3n- 
sider  itself  as  much  bound  by  the  statute  of  limitations  as  a 
court  of  law;  but  where  the  court  of  equity  has  exclusive  juris- 
diction, as  in  all  cases  of  trusts,  the  statute  does  not  stand  in 
the  wa}^     Benzein  v.  Lenoir,  1  Car.  L.  R.,  504,  (117.) 

2.  When  a  partnership  was  dissolved,  and  by  the  terms  of  the 
ao-reement  the  acting  partner  was  to  collect  the  debts,  settle  the 
business,  and  account  as  often  as  required,  the  acting  partner 
becomes  a  trustee  for  his  former  co-partners,  receives  the  money 
as  such,  and  is  liable  to  pay  when  they  require;  .and  it  is  not 
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mitil  they  require  and  he  refuses  to  pay,  that  his  fiduciary  char- 
acter ceases,  and  the  statute  of  Hmitations  attaches.  lIcNair  v. 
Ragland,  3  i\Iurph.,  139. 

3.  As  the  kiw  does  not  require  an  express  promise  for  the  cre- 
ation of  a  debt,  but  raises  the  promise  whenever  there  is  a  suf- 
ficient legal  consideration,  so  it  will  keep  that  promise  alive, 
where  there  is  an  acknowledgment  of  a  sufficient  subsisting  un- 
satisfied consideraticni.     Shepherd  v.  3Iurdoch\  3  Murph.,  218, 

4.  Where  there  is  a  pure  trust,  in  which  equity  exercises  ex- 
clusive jurisdiction,  or  where  there  is  a  fraud  in  which  it  exer- 
cises like  jurisdiction,  the  court  of  equity  will  permit  or  not,  at 
its  discretion,  lapse  of  time  to  bar  an  investigation.  That  court 
is  bound  by  no  statute  on  the  subject,  for  the  siihject  mcdter  ia 
not  one  of  the  cases  barred  by  the  statute  of  limitations.  It  is 
a  pure  equity  not  within  the  letter  or  spirit  of  the  statute.  But 
if  it  were  on  a  subject  matter  cognizable  at  law,  and  within  the 
ctises  provided  for  in  the  statute,  that  statute  is  as  positive  a  bar 
in  a  court  of  equity  as  in  a  court  of  laAv.  The  maxim  then  is, 
not  that  equity  respects  time,  but  that  equity  follows  the  law. 
BeU  V.  Beemon,  3  llurph.,  273. 

5.  Wherever  the  legislature  has  limited  the  period  for  pro- 
ceeding at  law,  equity  will,  in  analogous  cases,  consider  equita- 
ble rights  as  bound  by  the  same  limitation ;  where,  therefore, 
thirty  years  had  elapsed,  after  the  discovery  of  a  fraud,  before 
relief  was  sought,  it  was  refused,  especially  where  the  defend- 
ants were  not  the  persons  who  committed  the  fraud,  though 
the}^  were  volunteers.      Thompson  v.  Blcdr,  3  ]\Iurph.,  5S3. 

6.  Although  the  statute  of  limitations  speaks  of  actions  at 
law,  yet  it  is  the  duty  of  a  court  of  equity  to  infuse  its  spirit 
into  their  decisions,  as  much  as  can  be  done,  without  violating 
its  oxyn  fundamental  maxims,  it  teing  the  object  of  both  courts 
to  obey  the  legislative  will,  when  expressed  either  directly  or 
indirectly.     Ibid. 

7.  The  rule  that  trust  and  fraud  are  not  subject  to  the  statute 
of  limitations  is  to  be  construed  thus:  if  a  trust  be  constituted 
by  tlie  act  of  the  parties,  that  is,  if  it  be  express,  the  trustee's 
possession  is  that  of  his  cestui  que  trust,  aud  no  length  of  such 
possession  will  bar;  but  if  a  party  is  to  be  constituted  a  trusteiB 
by  a  decree  of  a  court  of  equity,  founded  in  fraud  or  the  like, 
his  possession  is  adverse,  and  the  statute  will  run  from  the  time 
tJie  fraud  was  discovered.  Ibid.  S.  P.,  Falls  v.  Torrance,  4 
Hawks,  412.     Edivards  v.  University,  1  Dev.  and  Bat.  Eq.,  325. 

8.  On  a  motion  to  dismiss  a  bill  on  the  ground  of  length  of 
time,  if  it  can  be  collected  from  the  facts  set  forth  in  the  bill  that 
there  was  an  actual  or  express  trust,  subsisting  between  the 
parties,  the  court  will  adhere  to  the  settled  rule,  that  as  between 
trustee  and  cestui  que  trust,  in  such  case,  length  of  time  has  no 
efi'ect.     Otherwise,  in  the  case  of  an  implied  or  constructive  trust, 
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which  must  be  pursued  within  a  reasonable  time.     Jones  v.  Per-^ 
son,  2  Hawks,  2()J). 

9.  INIotion  to  dismiss  a  bill  filed  against  an  administrator  for 
an  account,  alter  a  lapse  of  thirty-seven  years,  disallowed,  be- 
cause complainants  were  infants  at  the  time  of  intestate's  death, 
some  of  them  married  during  infancy  and  were  y^ii  femes  covert; 
and  the  defendant  moreover  had  induced  them  to  believe  he 
would  settle  without  suit.  Falls  v.  Torrance,  2  Hawks,  490.. 
S.  P.  Tale  V.  Greenlee,  2  Ilawks,  486. 

10.  In  regard  to  time,  equity  acts  by  analogy  to  statute  law 
or  to  common  law,  and  time  hus  the  same  effect  as  at  common 
law  in  the  analogous  case.  Where  the  statute  applies,  time  is  a 
positive  bar,  may  be  pleaded  or  is  the  ground  of  denuu'rer,  and 
the  right  can  only  be  saved  by  the  same  exceptions  as  at  law 
have  that  effect.     Falls  v.  Torrance,  4  Plawks,  412. 

11.  When  equity  acts  in  analogy  to  the  common  law,  time  va 
no  bar  of  itself,  but  it  furnishes  evidence  of  payment,  satisfaction- 
or  abandonment,  which  evidence  may  be  rebutted  by  circum- 
stances. The  lapse  of  time  itself  is  not,  therefore,  in  the  latter 
case  pleaded  as  a  bar,  but  the  fact,  which  may  be  inferred  fiom 
it,  is;  it  is  an  inference  of  fact,  not  ot  law,  as  under  the  statute: 
it  is  offered  as  evidence,  and,  like  all  other  evidence,  may  be 
rebutted.     Ibid. 

12.  However  it  may  be  in  England,  the  rule  in  this  country 
is,  that  less  than  twenty  years  will  not  bar  an  equity  of  redemp- 
tion or  an  implied  trust.  Should  a  longer  period  elapse,  it  is 
but  matter  of  evidence,  and  the  presumption  arising  from  it  may 
be  repelled ;  but  twenty  years  of  itself,  without  proofs  either  way, 
dehors  or  intrinsic,  raises  a  presumption  of  payment,  abandon- 
ment or  satisfaction,  imperative  on  courts  and  juries,  as  to  equi- 
ties of  redemption  of  persoiial. property,  and  implied  trusts  rela- 
ting to  the  same,. particularly  as  to  slaves.     Ibid. 

13.  Although  lapse  of  time  is  no  bar  to  an  express  trust,  yet 
payment  or  other  satisfaction  may  be  presumed  from  it,  TJius, 
where  an  administrator,  two  years  utter  his  qualification,  made 
a  return  to  the  county  court,  admitting  a  balance  vigainst  him, 
a  bill  filed  twenty  years  afterwards  by  the  next  of  kin  for  that 
balance,  without  accounting  for  the  delay,  is  too  late.  It  seems 
that  the  return  alteisthe  relation  between  the  administrator  and 
the  next  of  kin,  and  that  the  trust  is  no  longer  an  open  one.  Ivy^ 
v.  Rogers,  1  Dev.  Eq..  58. 

14.  The  statute  of  limitations  does  not  apply  as  between  bailor- 
and  bailee,  and  the  latter  cannot,  hy  denying  the  bailment  and 
claiming  against  the  bailor,  make  his  possession  adverse.  Collier 
V.  Poe,  1  Dev.  Eq.,  55. 

15.  Satisfaction  of  an  open  trust  is  not  presumed  from  lapse 
of  time,  but  a  settlement  between  the  trustee  and  cestui  que  triLst 
chauges  the  character  of  the.  trust,  and  f3u))jects  it  to  the  pre- 
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sumption  of  satisfaction.  Therefore,  where  a  settlement  was 
made  between  an  administrator  and  an  infant  next  oi  kin  nearly 
of  age,  and  not  afterwards  disaffirmed  by  him,  it  loas  held  that  a 
lapse  of  twenty-two  years  raised  a  presumption  of  satisfaction. 
Feffy  V.  Marman,  1  13ev.  Eq.,  191. 

16.  Where  the  plaintiff  charged  that  the  defendant  held  slaves 
as  his  trustee,  and  prayed  an  account  of  the  profits,  and  that  the 
possession  might  be  surrendered  to  him,  and  the  defendant  de- 
nied the  trust,  and  insisted  that  lie  had  held  the  possession 
twenty-six  years  adversely  to  the  right  of  the  plaintiff,  and  there 
was  no  proof  of  the  trust,  held,  even  if  the  court  had  jurisdiction 
for  a  discovery  or  an  account,  that  as  the  possession  of  the  de- 
fendant was  a  bar  to  an  action  at  law,  by  analogy  it  was  a  bar 
to  the  relief     3Iardre  v.  Leigh,  1  Dev.  Eq.,  36(^  ' 

17.  It  seems  that  it  a  defendant  in  equity  intends  to  rely  on 
the  statute  of  limitations,  it  must  be  pleaded  or  relied  on  in  the 
answer.     BIcNair  v.  Bagland,  1  Dev.  Eq.,  53]?. 

18.  Where  there  is  an  agreement  betAvecn  co-partners  under 
seal  to  account,  a  bill  for  an  account  is  not  barred  by  the  statute 
before  an  action  on  the  covenant  would  be.     Ibid. 

19.  Any  delay  in  suiug,  which  can  be  satisfactorily  accounted 
for  by  the  course  of  public  events,  will  not  be  construed  into  an 
abandonment  or  satisfaction  of  the  plaintiii  s  demand.     Ibid. 

20.  Where  a  judgment  on  a  bond  was  obtained,  and,  after  a 
return  of  not  satisfied  upon  an  execution,  became  dormant,  and 
ten  years  afterwards  was  revived,  Avhen  the  defendant,  having 
discovered  evidence  that  the  bond  had  been  paid,  obtained  a 
verdict  establishing  tliat  fact,  upon  an  issue  directed  for  the  pur- 
pose, it  icas  held,  that  as  the  evidence  was  satisfactory  to  a  jury, 
the  lapse  of  time  was  not  a  bar  to  the  relief  Hill  v.  Jones,'^2 
Dev.  Eq.,  101. 

21.  A  tenant  in  common,  in  possession,  is  not  protected  by 
the  statute  of  limitations  from  an  account  to  his  co-tenant  of  the 
rents  and  profits,  until  three  years  after  a  partition.  Wagstaff 
V.  Smith,  2  Dev.  Eq.,  264. 

22.  Where  an  administrator  mode  a  mistaken  distribution  of 
slaves,  and  afterwards  a  decree  was  pronounced  against  him  in 
favor  of  those  really  entitled,  correcting  the  mistake,  his  bill, 
filed  more  than  three  years  after  its  discovery,  seeking  to  recover 
the  slaves  from  those  to  Avhom  he  liad  improperly  assigned  them, 
is  barred  by  the  statute  of  limitations.    Gatlin  \\  Barden,  1  Dev. 

cand  Bat.  Eq.,  72. 

23.  A  claim  in  equity  against  a  joint  owner  of  a  chattel,  anal- 
agous  to  one  at  law  for  the  destruction  of  it,  is  barred  by  the 
statute  of  limitations,  unless  bronglit  within  three  years,  and  the 
pendency  of  a  former  bill,  to  which  the  parties  were  both  de- 
fendants, will  not  repel  it.  Saunders  v.  Gatlin,  1  Dev.  and  Bat. 
Eq.,  m. 
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24.  Where  a  negro  woman  remains  in  the  posKsession  of  the 
administratrix,  who  is  also  the  widow  oi'the  intestate,  ior  twelve 
or  fifteen  years,  no  presumption  of  satisfaction  will  arise  from  the 
delay  against  one  of  the  next  of  kin,  to  prevent  his  claiming-  his 
interest  in  the  negro ;  especially  if  it  appears  that  he  was  under 
the  belief  that  his  infant  child,  and  not  himself,  was  entitled  to 
the  interest  in  the  negro.  Bird  v.  Graham,  1  Dev.  and  Bat.  Eq., 
168. 

.  _  25.  Where  a  plaintiff  alleges  a  disability,  Avhich  is  to  exempt 
him  from  the  operation  of  the  statute  of  limitations,  it  is  incum- 
bent on  him  to  prove  that  it  was  a  continnirig  disability,  from  the 
time  the  cause  of  action  accrued.  Edwards  v.  University^  1  Dev. 
and  Bat.  Eq.,  325. 

2G.  A  possession  by  the  defendant  of  fourteen  years,  there  be- 
ing no  administration  upon  the  estate  of  the  ]Dlaintiff's  intestate 
for  the  first  seven,  is  not  sufhciont  to  raise  the  presumption  of 
abandonment.^  Blue\,  Patterson,  1  Dev.  and  Bat.  Eq.,  457. 
_  27.  Apromise  to  settle  an  account  is  an  admission  of  a  sub- 
sisting liability,  and  an  engagement  to  pay  any  balance  which 
may,  upon  settlement,  be  found  due,  and  repels  the  plea  of  the 
statute  of  limitations.  McLtn  v.  BIcNamara,  2  Dev.  and  Bat, 
Eq.,  82. 

28.  Where  a  slave,  specihcally  bequeatlied  to  a  female  infant, 
was  mortgaged  by  the  executor,^  it  was  held  tliat  a  lapse  of  forty 
years  barred  the  right  of  the  executor  to  redemption,  and  that 
the  executor  being  barred,  the  legatee  was  also,  notwithstanding 
her  infancy  and  subsequent  coverture.  Burkhead  v.  Culson,  2 
Dev.  and  Bat.  Eq.,  77. 

29.  Where  an  administrator  purchased  a  female  slave  at  his 
own  sale,  and  accounted  with  the  distributees  for  the  price,  and 
was  permitted  to  hold  the  slave  and  her  increase  for  forty  years 
and  upwards,  without  any  claim  or  demand  from  them,  it  was 
held  that  if  the  reception  of  the  price  of  the  slave  did  not  amount 
to  a  confirmation  of  the  sale,  yet  acquiescence  for  so  long  a  tim"e 
would  have  the  same  effect;  that  such  laches  must  deprive  a 
party  of  all  right  to  open  what  was  apparently  closed  so  long, 
whatever  be  the  subject  of  the  transaction;  and  especially  ought 
it  to  have  that  effect  in  the  case  of  female  slaves,  from  whom  in 
the  mean  time  a  numerous  progeny  might  spring.  Lock  v.  Arm- 
stiong,  2  Dev.  and  Bat.  Eq.,  147. 

30.  The  poverty  of  a  party  may  account  for  his  not  bringing 
suit;  but  it  cannot  be  a  reason  why  he  made  no  demand,  nor 
made  known  his  claim  either  to  those  against  whom  it  was,  or 
to  any  other  person.     Ibid. 

31.  Where  the  bar  of  the  statute  of  limitations  against  an  ac- 
count of  ten  years'  standing  is  repelled  by  an  admission  that 
the  account  is  open,  and  a  promise  to  settle  it,  the  length  of 
time  will  not,  of  itself,  operate  as  as  a  bar ;  but  it  may,  connec- 
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ted  with  other  circumstauces,  be  sufficient  to  induce  the  court 
to  require  evidence  of  the  claim,  so  clear,  consistent  and  natural, 
as  to  amount  to  positive,  and  almost  conclusive  proof.  McLin 
V.  McNamara,  1  Ired  Eq.,  75.  '         .  .  , 

32.  Where  one  person  sold  to  another  certain  articles  of  fur- 
niture, and  afterwards  sent  him  goods  to  sell  as  his  factor,  and 
ten  years  afterwards,  the  factor,  in  reply  to  his  principal  calling 
upon  him  for  a  settlement,  acknowledged  that  the  account  was 
open,  and  promised  to  settle  it,  it  ivm  Md  that  the  sale  of  the 
furniture  wa's  not  an  isolated  transaction,  which  vvould  be  bar- 
red by  the  statute  of  limitations,  but  formed  an  item  in  the  ao- 
count  when  the  parties  proceeded  in  their  other  deahngs,  and 
that,  therefore,  the  letter  of  the  factor  repelled  the  effect  of  the 
lapse  of  time  as  to  this,  as  well  as  to  the  other  parts  of  the  de- 
mand.    1  bid. 

33.  The  proper  construction  of  the  act  of  1715,  limiting  claims 
against  deceased  persons'  estate  (Rev.  Code,  ch.  65,  sec.  11)  is 
that  the  seven  years  do  not  begin  to  run  on  the  death  of  the 
debtor,  unless  there  be  a  creditor,  who  has  a  right  at  that  time 
to  claim  bis  debt  or  demand.  If  the  debtor  demand  is  not  then 
due,  the  seven  years  do  not  begin  to  run.  Armisfead  v.  Boz- 
man,  1  Ired.  Eq.,  117, 

34.  The  lapse  of  thne  constitutes  no  bar  to  the  claim  of  the 
next  of  kin  against  an  administrator,  but  only  raises  a  presump- 
tion that  satisfaction  has  been  made,  or  the  claim  to  it  abandon- 
ed. The  farthest  the  court  has  gone  in  raising  this  presumption 
is,  when  there  has  been  an  interval  of  ticeniy  years  after  the  time 
appointed  for  setflemerd  icith  the  next  of  l-in,  and  there  has  been 
no  claim  made,  no  e.xplanation  given,  and  no  circumstance  ap- 
pearing to  show  the  trust  yet  unclosed.  Bird  v.  Graham,  1 
Ired.  Eq,  196. 

35.  It  is  too  late  for  the  next  of  kin  to  file  a  bill  for  an  ac- 
count against  the  administrator  of  an  intestate,  after  the  lapse 
of  fifty  six  years  from  the  death  of  the  intestate,  of  forty  six 
years  from  the  coming  of  age  of  the  party  entitled  to  the  ac- 
count, and  of  thirty-five  years  after  the  death  of  the  surviving 
administratrix,  by  whom  the  account  ought  to  have  been  ren- 
dered. These  facts  are  in  themselves  sufficient  to  bar  the  relief 
Rought,  independent  of  the  other  circumstances  relied  on.  Gra- 
ham v.  Torrance,  1  Ired.  Eq.,  210. 

36.  In  the  case  of  an  express,  direct  trust,  confessedly  open 
and  unexecuted,  no  length  of  time  will  operate  as  a  bar  to  a  de- 
maud  by  the  cestui  que  trust  against  the  trustee.  State  v.  3Ic- 
Gowen,  2  Ired.  Eq.,  9. 

37.  After  the  lapse  of  thirty-four  years  from  the  time  a  legacy 
became  due  and  the  parties  entitled  had  capacity  to  sue,  and  of 
thirty  years  from  the  death  of  the  executor,  who  was  amply  able 
to  discharge  the  legacy,  which  was  small,  and  lived  in  the  im- 
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raediate  neighborhood  of  the  legatee,  who  was  poor;  it  lOas  held 
that  the  legacy  must  be  presumed  to  have  been  satisfied,  and 
cannot  be  recovered.     Sltearin  v.  Eaton,  2  Ired.  Eq.,  282. 

38.  The  possession  of  tlie  trustee  can  never  be  deemed  adverse 
to  the  cestui  que  trust,  unless  continued  so  long  as  to  be  evidence, 
or  to  create  a  presumption,  of  satisftiction  or  abandonment. 
Foscue  V.  Foscue,  2  Ired.  Eq.,321. 

39.  Where  the  same  person,  having  possession,  is  a  trustee 
for  two  different  persons,  claiming  on  opposing  rights,  neither 
can  take  advantage  of  the  possession,  merely  as  such,  to  bar  the 
other,  but  the  right  of  each,  while  the  possession  thus  remains 
in  the  trustee,  must  always  depend  upon  the  title.     Ibid. 

40.  When  a  trustee  delivers  to  a  person,  not  having  Ihe  right, 
the  property  he  holds  in  trust,  without  consideration,  iu  derelic- 
tion of  his  duty  and  in  fraud  of  the  known  claim  of  the  person 
having  the  right,  the  possession,  thus  acquired  from  the  trustee, 
cannot  be  set  up  to  defeat  the  person  really  entitled  to  the  pro- 
perty.    Ibid. 

41.  M  became  entitled  in  1792,  under  her  deceased  husband's 
will,  to  a  life  estate  in  certain  slaves,  with  remainder  after  her 
death  to  her  four  children,  W,  A,  Rand  E.  A  died  before  1810, 
leaving  surviving  her  a  husband  and  three  children.  R  died 
intestate  in  1810,  under  age  and  without  issue,  leaving  as  his 
next  of  kin  his  mother,  his  tvro  brothers,  WandE,  and  the  three 
children  of  his  sister  A.  Soon  after  the  death  of  R,  his  mother 
M  relinquished  to  her  surviving  children,  "and  to  the  husband 
and  children  of  her  daughter  A,  her  life  estate  in  eight  of  the 
slaves  bequeathed  to  her  by  her  husband's  will — and  these  eight 
slaves,  together  v/itli  tv/o  others  belonging  to  the  estate  of  R, 
were  then  divided  between  the  sons,  W  and  E,  and  the  children 
of  A,  the  husband  of  A  assenting.  The  negroes,  so  divided, 
were  always  afterwards,  from  1810  up  to  the  filing  of  this  bill 
in  1811,  held  in  severalty  by  the  said  parties,  according  to  the 
said  division,  and  claimed  and  enjoyed  as  their  own.  M,  the 
tenant  for  life,  died  in  1839.  Held,  that  the  children  of  A,  who 
were  then  infants,  but  are  now  adults,  not  objecting  to  the  said 
division,  it  must,  accompanied  by  the  long  possession  under  a 
claim  of  several  riglit,  be  binding  upon  the  parties,  although  at 
the  time  it  \Y3i&  made  there  was  no  administration  on  the  estate 
of  the  intestate  R,  nor  on  the  estate  of  A,  and  that  the  parties 
can  now,  since  the  death  of  M,  only  claim  a  division  of  the  re- 
mainder of  the  slaves,  in  which  she  had  a  life  estate.  Love  v. 
Love,o  Ired.  Eq.,  104. 

42.  If  a  distributive  share  in  an  intestate's  estate,  consisting  of 
slaves,  must  be  assigned  by  writing  in  the  same  manner  that 
the  slaves  specifically  must  be,  yet,  after  a  delivery  of  the  ne- 
groes to  the  donees,  their  division  of  them,  and  the  consequent 
possession  by  each  of  the  parties  in  severalty  for  nearly  thirty 
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years,  this  possession  must  be  held  adverse  to,  and  will  bar  the 
clonor;  or  would  authorize  the  presumption  of  a  gift  ni  writing, 
or  any  thing  else  requisite  to  support  it.     Ibid. 

43/  The  filing  of  a  bill  in  equity  is  the  commencement  of  the 
suit,  and  the  time  within  Avliich  presumption  of  satisfaction  is  to 
arise  must  be  reckoned  from  that  period.  Aston  v.  Galloway. 
3  Ired.  Eq.,  12G.  . 

44.  Where  one  was  born  deaf  and  dumb,  but  had  his  intellec- 
tual faculties,  though  these  were  not  improved  by  the  modern 
system  of  education  for  persons  of  that  class,  Held^  that  lie  was 
not  within  the  exception  of  the  statute  of  limitations,  which  on- 
ly excepts  him  who  is  non  compos  mentis.     1  hid. 

45.  A  tenant  in  common  in  possession  is  protected  by  the 
statute  of  limitations  from  an  account  to  his  co-tenant,  of  the 
r^nts  and  profits  received  more  than  three  years  before  the  com- 
mencement of  a  suit.      Wogstaff  V.  Smith,  4  Ired.  Eq.,  1. 

46.  A  person  who  has  received  negroes  from  his  father  or 
father-in-law,  under  a  parol  gift  or  loan,  is  but  a  bailee  and  can- 
not avail  himself  of  the  statute  of  limitations.  JVeels  v.  JVceh^ 
5Ired.  Eq.,  in. 

47.  Where  a  slave  was  sold  l)y  an  order  of  court  upon  the  ap- 
plication of  the  administrator,  who  was  also  the  guardian  of  the 
infant  distributees,  for  a  division  among  them,  and  the  slave 
was  purchased  by  the  guardian,  and  afterwards  a  settlement 
was  made  between  the  guardian  and  the  husbands  of  the  infant 
distril)utees,  with  a  full  knowledge  of  the  circumstances,  and  the 
guardian  charged  with  the  amount  of  the  price  he  bid  for  the 
slave,  and  sixteen  years  had  elapsed  after  the  sale  of  the  slave, 
it  teas  held  that  neither  the  distributees,  nor  any  that  represent 
them,  had  au}^  right  to  set  aside  the  sale.  Hawldns  v.  Sim- 
mons, 6  Ired.  Eq.,  16. 

48.  In  order  to  rebut  the  presumption  under  the  statute  of 
the  abandonment  of  the  right  ot  redemption  in  a  mortgage,  up- 
on the  ground  of  great  mental  distress  and  decay  of  memory,  if 
these  can  have  such  an  effect,  they  must  be  established  beyond 
all  doubt ;  for  the  statute  is  one  of  repose,  and  its  provisions 
ought  be  fairly  carried  out.  Ingram  v.  Smith,  G  Ired.  Eq.,  97. 
(See  iiev.  Code.  ch.  05,  sec.  19.) 

49.  One  of  the  next  of  kin  may  be  barred  of  an  account  against 
the  administrator  after  a  long  lapse  of  time^  when  he  cannot  ren- 
der any  reasonable  excuse  for  the  delay.  Tate  v.  Dalton,  6  Ired. 
Eq.,  5G2. 

50.  The  time  fixed  in  a  statute  as  a  bar  to  the  redemption  in 
the  case  of  an  express  mortgage  specifying  a  day  of  forfeiture, 
.must  also  be  applied  to  a  right  of  redemption,  arising  by  con- 
struction of  a  court  of  equity,  and  the  tiiue  nnist  be  computed 
from  the  accruing  of  the  right  to  sue.  Bailey  \\  Carter,  7  Ired. 
Eq.,  282. 
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51.  A  court  of  equity  can  no  more  disregard  a  statute  of  lim- 
itation and  repose,  than  a  court  of  law  can.     I  hid. 

52.  The  fact,  that  the  adverse  possession  relied  upon  to  bar  a, 
plaintiff  was  commeneed  and  continued  under  a  mistake  as  to 
the  rights  of  the  parties,  is  not  an  avoidance  of  its  legal  effects^ 
Williams  v.  Horrell^  8  I  rod,  Elq.,  123. 

53.  Where  slaves  are  given  by  parol,  the  bailment  ceases  by 
the  death  of  the  donee,  and  the  possession  of  the  slaves  for  three 
years,  by  tho^e  claiming  in  their  own  right  under  the  will  of  the 
donee,  vests  the  title  in  them.  Itidiarasun  v.  Fridjen,  8  Ired. 
Eq.,  153. 

54.  The  neglect  to  prosecute  a  legal  claim  within  the  proper 
time,  though  arising  from  mistake,  amounts  to  laches,  and  the 
party  must  abide  the  consequences,  unless  the  other  party  either 
^gi-eed  not  to  take  advantage  of  the  delay,  or  contributed  to, 
•bring  about  the  delay.     Lyon  v.  Lyon,  8  Ired.  Eq.,  201. 

55.  Even  before  the  act  of  1826  a  presumption  of  the  satisfac- 
of  a  mortgage  would  arise  after  the  la})se  of  twenty  years,  there 
liaWng  been  no  demand  of  the  payment  of  either  principal  or 
interest,  and  the  mortgagor  remaining  in  possession,  and,  after 
hSucIi  a  delay  unaccounted  for,  a  bill  of  foreclosure  would  not  lie. 
Since  the  act  of  1826  (see  Eev.  Code,  ch.  65,  sec.  19,)  such  pre-. 
sumption,  iu:ider  the  like  circumstances,  arises  within  ten  years 
after  the  forfeiture  of  the  said  irx,c)rtgage,  or  last  payment  on  the 
same ;  and  it  is  only  necessary  that,  in  the  answer  to  a  bill  of 
foreclosure,  the  fact  of  payment  be  averred,  and  the  presumption 
insisted  on.     lioherts  v.  Welch,  8  Ired.  Eq.,  287. 

56.  Where  it  appeared  on  the  face  of  the  pleadings  that  a  bill 
to  redeem  a  slave  was  not  brought  within  tlie  time  prescribed, 
by  the  statute,  (see  Iiev,  Code,  oh.  65,  sec  16,)  it  was  held  that 
the  objection  was  valid  at  the  hearing,  though  the  statute  was. 
not  relied  on  by  plea,  demurrer  nor  in  the  answer.  Bohinson  v., 
Lewis,  Busb.  Eq  ,  58. 

57.  A  delay  of  nineteen  years  and  eleven  months  to  sue  for  a 
legacy,  connected  with  the  fact  that  suit  had  been  brought  for 
other  legacies  claimed  under  the  same  will,  and  with  the  further 
tact  that  the  stock  had  been  sold  publicly,  and  the  proceeds  ap- 
propriated by  the  executor,  who  claimed  as  next  of  kin,  author- 
izes a  presumption  of  abandonment  of  the  claim,  Hamlin  v.  Me-, 
hane,  1  Jones  Eq.,  18. 

58.  Where  a  father  rnade  a  deed  of  gift  to  one  of  his  daugh- 
ters, and  then,  after  her  marriage,  attempted  to  defeat  it  by  pro- 
curing the  praperty  to  be  levied  on  while  in  tlie  possession  of 
the  husband,  for  tlie  donor's  debts,  and  sold,  and  bought  in  bv 
liis  agent,  and  then  conveyed  by  his  direction  to  the  donors 
other  children,  it  ivas  held  that  the  equity  to  convert  the  de-. 
fendants  into  trustees  was  the  right  of  the  wife,  and  that  her- 
coverture  prevented  a  suit  by  her,  or  her  j^ersorial  represeiita,-^ 
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tive,  from  beino-  barred  by  the  statute  of  limitations.      Uxrlc  v. 
Wood,  1  Jones  Eq.,  226. 

59.  Where  two  years  elapse  after  the  forfeiture  of  a  mortgage 
of  personal  property,  the  right  of  redemption  is  barred,  although 
the  mortgagor  died  before  the  forfeiture,  and  suit  was  brought 
within  two  years  from  the  appointment  of  an  administrator. 
Robinson  v.  Lewis,  2  Jones  Eq.,  25.  (See  Rev.  Code,  eh.  65, 
sec.  16.) 

60.  The  statute  of  limitations  (see  Rev.  Code,  ch.  Qb,  sec.  16) 
applies  to  a  right  of  redemption  arising  from  the  construction  of 
a  court  of  equity,  and  the  time  must  be  computed  from  the  ac- 
crual of  the  right  to  sue.     Kea  v.  doxncil,  2  Jones  Eq.,  345. 

61.  Where  the  owner  of  slaves  had  mortgaged  them,  and  the 
time  for  redemption  was  several  times  postponed  by  viemomnda 
on  the  mortgage  deed,  and  finally  the  right  to  redeem  rested  on 
the  parol  promise  of  the  mortgagee  to  let  the  mortgagor  redeem 
at  any  time,  but  after  three  years  the  property  was  sold  by  a 
constable  who  had  executions  against  the  mortgagor,  the  par- 
ties consenting  on  the  terms  of  first  satisfying  the  mortgage 
debt,  and  was  bought  by  tlie  mortgagee,  who  held  possession 
for  fourteen  years,  denying  the  right  to  redeem,  if  tvas  held  that 
the  statute  was  a  bar,  and  that  an  agreement  to  refer  the  ques- 
tion,  whether  the  mortgagor  had  the  right  to  redeem  to  arbitra- 
tion, which  was  violated  by  the  mortgagee,  did  not  revive  it. 
Ibid. 

{]2.  Where  slaves  advanced  by  A  to  his  son  B  were,  on  the 
death  of  the  son,  divided  between  his  widow  and  chiklren,  and 
held  adversely  thereafter  for  three  years,  it  ivas  held  that  the 
father  was  barred  l)y  the  statute  of  limitations  from  afterwards 
claiming  them.     Jones  v.  Gordon,  2  Jones  Eq.,  352. 

63.  ^Vhere  one  sells,  by  deed,  one-half  of  a  share  of  an  intes- 
tate's estate,  and  the  assignee  permits  ten  years  to  elapse  after 
the  legal  ascertainment  of  the  amount  of  sudi  share  and  its 
reception  by  the  assignor,  before  bringing  suit  for  such  half, 
the  presumption  of  satisfaction  or  abandonment  of  the  claim 
will  bar  it.      Wheeler  v.  Smith.  2  Jones  Eq.,  408. 

64.  In  such  a  case  the  borrowing  of  a  sum  of  money  by  the 
assignee  from  the  assignor  within  the  ten  years,  and  the  repay- 
ment of  a  part  of  it  has  no  tendency  to  repel  the  presumption  of 
satisfaction ;  nor  will  the  declaration  of  the  assignor,  upon  seeing 
the  deed  of  assignment,  "  that  it  was  not  so  strong  against  him 
as  they  thought  it  was,"  have  the  effect  to  repel  the  presump- 
tion.    I  hid. 

65.  Where  a  parol  gift  of  a  slave  is  made  ])y  a  father  to  his 
son,  and  the  son,  with  the  knowledge  and  approbation  of  his 
father,  bequeaths  such  slave,  and  the  legatee  holds  it  under  such 
bequest  for  more  than  three  years  after  the  son's  death,  he  will. 
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be  protected  by  the  statute  of  limitations.      Woodsy.  Wools,  2 
Jones  Eq.,  420. 

G6.  Where  a  trustee  is  invested  with  an  estate,  or  has  an  un- 
closed trust,  no  length  of  time  will  bar  its  recovery  from  him. 
But  where  a  mere  equitable  right  of  action  exists,  it  must  be  en- 
forced within  a  reasonable  time,  or  else,  for  the  sake  of  repose, 
it  will  be  considered  a«  having  been  abandoned,  released,  satis- 
fied or  in  someway  arranged.     Davis  v.  Gotten,  2  Jones  Eq.,  430. 

67.  The  application  of  the  statute  creating  a  presumption  of 
payment,  &c.,  does  not  depend  upon  the  party's  knowledge  of 
Lis  right.     Ibid. 

(58.  Where  an  executor  qualified  in  1841,  and  a  creditor  com- 
menced a  suit  against  him  in  that  year,  which  pended  until  1845, 
when  he  obtained  a  judgment,  and  at  the  following  spring  term 
of  the  court  of  equity  filed  his  bill  against  a  legatee  to  follow  a 
part  of  the  assets,  (which  were  slaves,)  which  he  had  removed 
out  of  the  State  and  sold,  it  was  held  that  the  statute  of  limita- 
tions was  not  a  bar,  although  he  had  had  possession,  with  the 
assent  of  the  executor,  for  more  than  three  years.  Barnaiuell  v. 
Threadijill,  3  Jones  p]q.,  50. 

69.  A  sheriff's  deed,  accompanied  with  possession,  Avill  operate 
as  color  of  title  to  create  a  bar,  only  from  the  time  of  its  actual 
execution,  and  will  not  relate  for  such  a  purpose  io  the  time  of 
the  sheriff's  sale.     Blount  v.  lioheson,  3  Jones  Eq.,  73. 

70.  Where  a  confidential  relation  is  established  between  par- 
ties, either  by  act  of  law  or  by  agreement,  the  rights  incident 
to  that  i-elation  continue  until  the  relation  is  put  an  end  to,  and 
time  will  not  operate  as  a  bar  during  the  existence  of  the  rela- 
tion.    Ibid. 

71.  Where  a  person,  on  his  death  bed,  said  to  a  bystander  that 
he  owed  a  certain  sum,  which  he  named,  as  a  balance  for  certain 

•slaves  which  he  had  theretofore  bought,  and  that  he  wished  it 
paid,  it  Idas  held  a  sufficient  acknowledgement  of  the  debt  to  take 
it  out  of  the  statute  of  limitations.  Collett  v.  Frazier,  3  Jones 
Eq.,  80.^ 

72.  The  statute  of  limitations  will  protect  a  person  holding 
possession  under  the  legal  title,  if  the  conveyance  take  effect  to 
pass  the  legal  title,  and  make  it  necessary  to  convert  the  party 
into  a  trustee  against  his  consent.  Thus,  whei-e  a  deed  in  trust 
was  made  to  secure  bonafde  debts,  one  who  purchased  and  took 
the  trustee's  title  is  protected  by  the  statute  of  limitations,  how- 
ever fraudulently  he  may  have  acted  in  suppressing  competition, 
and  although  he  bought  in  the  property  for  the  grantor  in  trust. 
Taylor  v  Dawson,  3  Jones  Eq.,  ^Q. 

73.  A  trustee  who  purchases  at  his  own  sale,  and  keeps  the 
90Stid  que  trust  in  ignorance  of  the  fact,  cannot  rely  upon  the 
statute  of  limitations  or  the  lapse  of  time  as  a  bar  to  an  account 
West  V.  Sloan,  ,3  Jones,  Eq.,  102. 
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74.  A  trustee  who  has  never  settled  his  account  with  the- 
eeMiii  que  trust,  or  closed  the  trust  in  any  way,  but  still  owes  a 
balance,  cannot  be  protected  by  the  statute  of  limitations,  or  by 
the  presumption  arising  from  the  la|)se  of  ten  years.     Ibid. 

75j  The  payment  of  a  part  of  a  bond  Avithin  ten  years  by  an 
assignee  in  bankruptcy  out  of  the  funds,  and  with  the  assent  of 
obligor,  repels  the  presumption  of  payment  arising  from  lapse 
of  time.     Hamlin  v.  Hamlin,  3  Jones  Eq.,  191. 

76.  Where  a  party  is  converted  into  a  trustee,  on  the  ground 
of  fraud,  the  statute  of  limitations  will  be  allowed  in  equity  to 
run  against  the  claim  of  tlie  cestui  que  trust.  Wheeler  v.  Fiver, 
3  Jones  Eq.,  249. 

77.  ^Yhere  a  father  took  advantage  of  the  dependent  condi- 
tion of  his  daughter  the  day  after  she  came  of  age,  to  obtain  a 
oonveyauce  from  her  of  a  slave,  although  the  court  would  prob- 
ably disallow  the  benefit  of  the  statute  of  limitations  while  that 
dependent  condition  continued,  yet,  upon  its  termination  by  her 
marriage,  the  statute  will  begin  to  run,  and  she  and  her  hus- 
band will  be  barred  after  three  years.     Zbid. 

78.  Where  there  was  an  indehnite  time  within  which  a  mort- 
gagor was  to  redeem  a  slave,  which,  under  a  special  agreement, 
was  left  in  his  p(jssession,  it  ivas  held  that  the  act  of  limitations 
of  18^)0  would  begin  to  run  against  the  mortgagor's  right  to  re- 
deem from  the  time  the  mortgagee  got  possession  of  the  slave. 
Colcard  v.  Waugh,  3  Jones  Eq.,  335.  (See  E,ev,  Code,  ch.  65,. 
sec.  16.) 

79.  Wherean  agent  to  collect  monejj^took  specific  chattels  iu 
payment  of  the  debt,  and  the  principjfl  brough-t  an  action  at 
law  on  the  contract  of  agency,  during  the  pendency  of  which 
more  than  three  years  elapsed,  it  was  held  that  he  might  take  a 
nonsuit  at  law  and  follow  the  property  in  equity,  and  that  the 
latter  suit,  brought  within  one  year  after  the  nonsuit,  was  for 
.the_  same  cause  of  action,  and,  consequently,  was  within  the 
saving  of  the  statute  of  limitations,  (see  liev.  Code,  ch.  Qb,  sec.  8.)- 
Hall  y.  Davis,  3  Joiies  Eq.,  413. 

80.  Where,  by  an  attempted  deed,  it  was  proved  that  the 
slaves  of  the  wife  v,'ere  to  remain  in  the  possession  and  use  of  the 
husband  during  coverture,  in  a  suit  brought  to  compel  the  hus- 
band's administrator  to  perfect  the  conveyance  of  a  slave  which 
the  testator  had  attempted  to  convey  to  the  wife's  trustee,  iu 
lieu  of  one  of  hers  which  he  had  sold,,  which  conveyance  was 
inoperative  for  want  of  a  subscribing  witness,  it  u-a&  held  that 
the  possession  by  the  husband  of  the  slave,,  intended  to  be  sub- 
stituted, was,  during  the  coverture,  not  adverse  to  the  wife's 
trustee,  so  that  neither  the  statute  of  limitations,  nor  the  act 
creating  a  presumption  of  abandonment  from  lapse  of  time,  was 
applicable.     Jones  v.  Baird,  4  Jones  Eq.,  167. 

81.  Where  a  deed  for  a  slave  was  obtained  by  a  son  &om  his 
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old  and  imbecile  mother,  Avhose  general  manager  he  was,  and 
tliis  relation  continued  nntil  a  bill  was  filed  by  her  to  be  reliev- 
ed against  the  deed,  it  ivas  field  that  the  statute  of  limitations 
(see  Rev.  Code,  ch.  65,  sec.  20)  did  not  protect  the  defendant. 
Oldham  v.  Oldham.  5  Jones  Eq.,  89. 

82.  Where  a  wife  sold  a  slave  belonging  to  her  husband,  and 
took  a  bond  payable  to  him  for  the  price,  which  she  collected 
and  reinvested  in  the  name  of  another,  as  her  agent,  if  i\^ps  held 
ahat  the  administrator  of  the  husband  was  not  barred  by  the 
Gtatute  of  limitations,  until  three  years  after  a  demand  and  re- 
fusal to  account.     PascJiaJl  v.  Ilall,  5  Jones  Eq.,  108. 

83.  A  purchaser  with  notice  from  one,  who  purchased  fraud- 
ulently at  a  sheriff's  sale,  as  by  preventing  a  fair  competition 
among  the  bidders,  who  has  had  the  land  in  possession  for  more 
than  seven  years  before  a  suit  was  brought  in  equity,  for  a  re- 
conveyance, is  protected  by  the  statute  of  limitations.      Whit- 

Jidd  V.  Hill,  5  Jones  Eq.,    316. 

84.  An  action  of  ejei-tment,  brought  on  the  assmnption  that  a 
deed  made  by  a  sheriff  for  land  sold  is  void  .on  account  of  a 
fraudulent  suppression  of  the  bidding,  is  not  the  same  cause  of 
action  with  a  right  asserted  in  a  court  of  equity  to  have  the 
purchaser  converted  into  a  trustee,  and  to  have  a  reconveyance, 
which  assumes  that  the  sheriff's  deed  is  valid  to  pass  the  title ; 
and,  therefore,  the  pendency  of  the  former  is  not  a  good  reply 
to  tlie  plea  of  the  statute  of  limitations.     Ibid. 

85.  If  it  appear  on  the  face  of  the  bill  that  the  plaintiff's  case 
is  barred  by  tlie  statut^of  limitations,  advantage  may  bo  taken 
of  it  by  mo' ion  on  the  Wial.     J  bid. 

86.  A  court  of  equity  is  governed  by  the  staf  utes  of  limitatrons 
and  presumptions,  in  the  same  manner  that  a  court  of  law  is; 
Avhere,  therefore,  a  bill  of  sale  of  a  slave,  not  under  seal,  con- 
tained a  false  warranty  of  scnindness,  and  a  bill  was  filed  by  the 
purchaser  to  restrain  the  collection  of  the  purchase  money  three 
years  after  the  discovery  of  the  unsoundness,  it  icas  held  that 
the  suit  Avas  barred  by  the  statute  of  limitations.  Taylor  v.  Mc- 
Miirray,  5  Jones  Eq.,  357. 

87.  Where  there  is  a  statute  of  limitations  at  law,  which  fur- 
nishes an  analogy,  a  suit  in  equity  in  pari  7nateria  is  barred  by 
it.  Where,  therefore,  a  married  woman  was  entitled  to  slaves 
by  a  marriage  settlement,  which  were  sold  by  her  husband  and 
her  trustee,  she  joining  in  the  conveyance,  it  loas  held  that, 
though  she  was  not  bound  by  the  conveyance,  yet  as  more  than 
three  years  had  elapsed  from  the  death  of  her  husband  to  the 
time  of  bringing  suit,  she  was  barred  by  the  statute  of  limita- 
tions from  a  recovery  against  the  purchaser.  Leggett  v.  Goffield, 
5  Jones  Eq.,  382. 

88.  Where  a  ward,  after  he  had  arrived  at  full  age,  had  a  settle- 
ment with  his  guardian  and  gave  him  a  release,  it  luas  held 
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fliat,  in  analogy  to  tKe  statnte  of  limitations  to  an  action  of  ao- 
count  at  law,  tiie  court  of  equity  woukl  not  sustain  a  bill  to  re- 
orpen  the  investigation  of  the  guardian's  accounts,  on  the  ground 
at"  untlue  influence,  fraud  or  mistake,  after  three  years  from  the- 
closing  of  the  trust.      JV/iedbee  v.   Whedbee,  5  Jones  Eq.,  392, 

89.  A  trustee,  who  permits  a  person  to  hold  adversely  to  hi» 
legal  title  for  more  than  seven  years  undera  grant,  cannot  sus- 
tain ^x  bill  to  have  such  grantee  converted  into  a  trustee,  as  the 
cestui  que  fnist  may  liave  been  under  age,  and  out  of  the  State 
at  tiie  time.     Blake  v.  Alhnan,  5  Jones  Eq.,  407, 

90.  Where  the  obligee  of  a  bond  for  the  payment  of  money 
took  a  mortgage  of  slaves  for  the  security  thereof,  which  he  per- 
mitted to  lie  for  sixteen  years,  without  the  payment  of  any  part 
of  the  principal  or  interest,  and  during  all  that  time  the  slaves 
remained  in  the  possession  of  the  mortgagor,  who  sold  some  of 
them  for  the  payment  of  other  debts,  it  ivas  held  that  the  lapse 
of  time  afforded  a  presumption  that  the  rigdit  of  redemption  had 
been  satisfied  or  abandoned;  and  that  the  presumption  was  not 
rebutted  by  proof  of  the  insolvency  of  the  mortgagor.  Blake  v. 
Lane,  5  Jones  Eq.,  412. 

91.  Where  the  mortgagor  of  land  was  permitted  to  remain  in 
possession  of  the  mortgaged  premises  for  more  than  ten  years,, 
during  which  time  no  part  of  the  mortgaged  money,  or  even  in- 
terest, had  Ixren  paid  or  demanded,  and  nothing  had  been  said 
01*  done  concerning  the  matter,  it  tvas  held  that  the  debt  had 
been  in  someway  satisfied  and  the  mortgage  abandoned;  and 
that  this  was  not  rebutted  by  proof  of  loose  declarations  of  the 
mortgagor,  made  after  the  presumption  had  arisen.  Brown  v. 
Beehiall,  5  Joues  Eq.,  423. 

92.  Where  a  husband  having  a  right  to  receive  satisfaction 
for,  or  release  the  equity  of  his  -wife,  permitted  a  long  time  to 
elapse  without  bringing-  suit,  during  which  time  his  adversary 
was  in  the  open  use  of  the  property,  claiming  it  as  his  own,  it 
was  held  tlmt  a  presumption  of  abandonment,  release  or  satisfac- 
tion arose  against  the  equity,  which  would  be  fatal,  imless  the 
delay  was  accounted  for;  and  it  was  made  a  question  wliother 
ignorance  of  the  plaintiff's  rights  was  sufficient  to  account  for 
such  delay.      Worth  v.  Grci]/,  6  Jones  Eq.,  4. 

93.  It  is  a  question,  whether,  when  a  bill  avers  that  there  was 
no  release,  satisfaction  or  abandonment  of  the  plaintiff's  claim, 
and  by  way  of  anticipation  sets  forth  facts  to  repel  the  pre.;ump- 
tion  of  such,  the  defendant  who  pleads  the  statute  of  presump- 
tions is  bound  to  support  it  by  an  answer  averring  whether  there 
was  in  fact  any  release,  satisfaction  or  abandonment.     Ibid. 

94.  The  payment  of  interest  on  a  mortgage  debt,  within  ten 
years  before  the  filing  of  a  bill  to  foreclose,  repels  the  presump- 
tion of  payment  or  abandonment  arising  from  tiie  length  of  time, 
Hughes  v.  Blackwell,  6  Jones  Eq.,  73. 
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95.  Where- slaves  limited  in  remainder  on  a  contingency  were^ 
sold  undei"  ait  execution  against  one  claiming  a  present  interest, 
and  who  was  also  a  trustee  for  the  remaindermen,  it  tvas  held 
that  the  purchaser  nnder  such  execution,  who  took  possession 
and  held  the  slaves  for  more  thau  three  years,  got  a  title  by  the 
statute  of  limitations.     Ilerndon  v.  Prcdt,  6  Jones  Eq.,  327. 

96.  Where  the  statute  of  limitations  is  a  bar  to  a  trustee,  it  is 
also  a  bar  to  the  cesdii  que  trust  for  whom  he  holds  the  title. 
Ibid.  * 

See  (Contract — Oi  executory  conti-acts,  20-21-48-55-5()-57- 
68-79-80-104-105.)  (Fraud — Conveyances  obtained  by  fraud, 
surprise  or  undue  influence,  26.)  (Gifts — Of  slaves  since  the 
act  of  1806,  4.)  (Partition — Of  real  estate,  24.)  (Tenants  in 
common,  11.)  (Trustees  and  trusts,  25-117.)  (Widow — Her, 
right  to  dower,  24.) 

II.      STATUTE    OF,  AS  TO    EXECUTORS,  AND  ADMINISTRATORS    AND  HEIRS. 

1.  The  4th  and  5th  sections  of  the  act  of  1789,   (see  1  Rev.- 
Stat.,  ch.  65,  sec.  12,)  limiting  the  time  in   which  suits  ai-e  to  be  ■ 
brought  against  executors  and  administrators,  must  be  taken 
together,  and  the  defendant  to  entitle  himself  to  the  benefit  of 
the  4th  must  show  tliat  he  has  complied  with  the  requisites  of 
the  5tli  secticni.     Bond  v.  Allen,  2  JNlar.  83,  (138.)    (See  liiiv.  Code, . 
ch.  65,  sec.  12.) 

2.  If  there  be  no  administrator  of  a  deceased  creditor  to  bring 
suit,  the  act  of  1789  cannot  operate  as  a  bar.  Gruhb  v-.  Clayton, 
2  Hay.,  378,  (575.) 

3.  Where  letters  ot  adniinistration  upon  the  estate  of  a  de- 
ceased debtor  never  issued,  and,  after  more  than  seven  years 
from  the  death  of  the  intestate,  assets  came  to  his  heirs,  it  ivas 
held  that  the  act  ot  1715  was  a  bar  to  a  suit  of  the  creditor  against 
the  heirs.  Cook  v.  Streator,  1  Dev.  Eq.,  324.  (See  Rev.  Code, 
oil.  65,  sec.  11.) 

4.  The  lapse  of  thirty  years,  during  seventeen  of  which  the 
plaintiff  was  an  infant  or  feme  sole,  is  no  bar  to  an  account  of  an 
administration.  r)nt  where  a  legatee  had  given  a  bond  to  exon- 
erate the  executor  from  his  office,  as  if  he  had  never  qualified, 
this  was  held  to  be  evidence  of  a  settlement,  and,  if  unexplained, 
to  be  a  bar  to  an  account..    Ives  v.  Sumner,  1  Dev.  Eq.,  338. 

5.  To  a  bill  against  the  executors  of  an  executor  by  the  lega- 
tees of  the  first  testator,  a  plea  of  the  act  of  1715  (Rev.  Stat.,  ch. 
65,  sec.  11,)  barring  claims  against  deceased  persons'  estates  af- 
ter seven  years,  is  not  available,  without  an  averment  that  the 
residue  of  the  estate  had  been  paid  to  the  trustees  of  the  Univer- 
sity. Baily  V.  ShannanJiouse,  1  Dev.  Eq.,  416.  (See  Rev.  Code, 
ch.'  6b,  sec.  11.) 

6.  To  entitle  an  administrator  to  the  benefit  of  the  act  of  1789,. 
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advertisement  of  bis  qualification  at  the  court  house  door  is  no- 
cessary,  and  is  not  supplied  by  publication  in  a  newspaper  prin- 
ted in*^  the  county.  McLinv.  McNamara,  2  Dev.  and  Bat.  Eq.,, 
82.     (See  Eev.  Code,  ch.  46,  sec.  22.) 

7.  AVhere  an  administrator  takes  possession  of  the  effects  of 
his  intestate,  and  dies,  and  administration  is  granted  upon  his 
estate,  and  more  than  seven  years  afterwards  administration  de 
honis  non  is  taken  upon  the  first  intestate's  estate,  the  act  of 
1715,  1  Kev.  Stat,  ch.  65,  sec.  11,  Avill  not  bar  a  suit,  at  the  in- 
stance of  the  administrator  de  bonis  non  against  the  representa- 
tive of  the  first  administrator,  for  an  account  of  the  estate  of  the 
first  intestate  which  came  to  the  hands  of  his  first  representa- 
tive.    Salter  v.  Blount,  2  Dev.  and  Bat.  Eq.,  218. 

8.  The  act  of  1715,  1  Eev.  Stat.,  ch.  65,  sec.  11,  barring  cred- 
itors after  seven  years,  does  not  extend  to  legatees.     Ibid. 

9.  The  act  of  1781),  1  Kev.  Stat,  ch.  65,  sec.  12,.  will  not  pro- 
tect the  executor  or  administrator,  even  against  a  creditor,  un- 
less such  advertisement  be  shown  to  have  been  made  as  the  act 
requires.     Ibid. 

10.  No  time,,  short  of  twenty  years,  has  ever  restrained  courts 
of  equity  from  enforcing  an  account  in  favor  of  a  legatee  against 
an  executor  or  his  representatives.     Ibid. 

11.  The  right  to  a  legacy  or  a  distributive  share  is  not  within 
the  act  of  1826,  1  Kev.  Stat ,  ch.  65,  sec.  14,  declaring  that  ten 
years  time  shall  be  a  presumption  of  payment  or  abandonment 
oi  a  right  of  redemption  on  a  mortgage,  and  of  other  equitable 
inkre-t?.     Ibid.     (See  Kev.  Code,  ch.  65,  sec.  19.) 

12.  The  act  of  1715  is  no  bar  to  the  right  of  a  legatee  to  have 
an  account.  3IcCraio  y.  Fleming,  5  Ired.  Eq.,  348.  (See  Rev. 
Code,  ch.  65.  sec.  11.) 

13.  The  presumption  of  satisfaction  or  abandonment  under 
the  act  of  1828, 1  Kev.  Stat,  ch.  65,  sec.  14,  does  not  apply  to  the 
equitable  interests  of  legatees  and  persons  entitled  to  distribu- 
tion.    Ihid.     (See  Kev.  Code,  ch.  65,  sec.  19.) 

14.  Where  an  administrator  pleads  to  a  bill  the  act  limiting 
the  time  of  bringing  suits  against  executors  and  administrators,. 
to  two  years  from  the  time  of  the  quahfication  of  such,  executor 
or  administrator  (see  Kev.  Code,  ch.  65,  sec.  12,  and  ch.  46,  sees. 
22  and  23)  he  is  bound  to  show  clearly,  by  proof,  that  he  adver- 
tised within  two  monthS'  at  more  than  one  public  place  in  the 
county,  or  his  plea  will  not  amount  to  a  bar.  Gilliam  v.  Willty, . 
1  Jones  Eq.,  128. 

15.  Where  an  administrator  of  an  estate  died  Avithout  having 
rendered  an  account  or  made  a  settlement,  and  administration 
de  bonis  non  Avas  not  taken  on  the  estate  of  the  intestate  until 
after  the  lapse  of  thirty-four  years,  it  was  held,  in  a  suit  begun 
immediately  after  the  grant  of  such  administration,  that  no  pre- 
sumption of  settlement,  satisfaction  or  abandonment  arose  from, 

2&. 
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the  lapse  of  time,  but  that  such  admmistrator  de  bonis  non  was 
entitled  to  an  account  from  the  representative  of  the  deceased 
adminisrrator.     Glen  v.  Kimhroiujli.,  5  Jones  Eq.,  173. 

16.  After  the  death  of  one  of  the  members  ol  a  copartner- 
ship, the  statute  of  limitations  will  run  in  favor  of  his  personal 
representative,  against  a  claim  to  have  an  account  of  profits  re- 
ceived by  the  testator  or  intestate.  Weisman  v.  Smith,  6  Jones 
Eq.,  124 

17.  An  administrator  durante  minoritate  is  liable  for  a  devasta- 
vit to  the  executor  who  qualifies  after  coming  of  age,  and,  if 
such  executor  abstain  for  ten  years  from  bringing  suit,  his  cause 
of  action  is  presumed  to  have  been  satisfied,  released  or  aban- 
doned ;  so  that  persons  having  a  contingent  interest  in  remain- 
der, which  is  injured  by  such  devastavit,  must  look  to  the  execu- 
tor, and  not  to  the  administrator  durante  minoritate,  or  to  the 
sureties  on  his  administration  bond.  Herndon  v.  Pratt,  6  Jones 
Eq.,  327. 

See  (Executors  and  Administrators — Of  their  liability  to  leg- 
atees and  next  of  kin,  55.)  (Executors  and  Administrators — Of 
sales  made  by  ^.executors  and  Administrators,  6.)  (Limitations 
and  lapse  of  time— When  the  statute  or  lapse  of  time  will  or 
will  not  bar,  9-13-15-22-24-29-33-34-35-^37-42-49-57-65-66- 
68-82.)     (Trustees  and  Trusts,  138.) 


LOST  BONDS  AND  NOTES. 

See  (Jurisdiction — When  and  how  equity  will  relieve,  55-56- 
57_65-74-75-91-94-95-100-101-102-106-118-126.)  (Practice- 
Some  miscellaneous  rules  of  practice,  13.) 


MAINTENANCE  AND  CHAMPERTY. 

1.  The  assignment  of  a  cestui  que  trust,  if  he  or  his  trustee  be 
m  possession,  is  not  champerty  or  maintenance,  though  another 
person  may  have  intruded  into  part  of  the  land.  Falls  v.  Car- 
penter, 1  Dev.  and  Bat.  Eq.,  237. 

2.  An  agreement  whereby  an  agent  is  constituted  to  recover 
property  by  legal  process,  and  is  to  receive  one-half  for  his  com- 
pensation, is  infected  with  champerty,  and  will  not  be  aided  in 
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equity.  And  upon  a  subsequent  contract  for  the  sale  of  the  in- 
terest of  the  principal  to  the  agent,  it  must  appear  that  the 
agency  was  at  an  end  when  it  was  made,  and  that  the  agent  had 
in  all  thing-s  acted  with  good  faith,  before  assistance  will  be  ren- 
dered to  him.     Slade  v.  Modes,  2  Dev.  and  Bat.  Eq.,  24. 

3.  A  contract  between  a  father  and  son,  made  during  the  pen- 
dency of  a  suit  against  tlie  father,  whereby  the  son  agrees  to 
defend  the  suit  for  the  father,  in  consideration  of  receiving  a 
part  of  the  property  in  controversy  in  case  of  success,  is  void,  as 
coming  within  the  provision  of  the  common  law  against  cham- 
perty.    Barnes  v.  Strong,  1  Jones  Eq.,  100. 


MANDAMUS. 

See  (Corporations — Of  corporations  generally,  1.) 


MARSHALLING  ASSETS. 

See  (Legacy — When  a  charge  upon  the  real  estate,  12.)  (Leg- 
acy— Debts  and  legacies  charged  upon  legacies,  7.) 


MERGER. 

1.  By  Daniel,  J.  Where  there  is  an  outstanding  lease  for  a 
number  of  years,  and  the  reversioner  makes  a  new  lease  to  a 
third  person  to  commence  immediately,  this  is  a  vested  estate; 
and  although  the  second  lessee  conld.  not  take  possession  of  his 
term,  inasmuch  as  the  possession  belonged  to  the  first  lessee,  the 
second  would  have  a  concurrent  lease  and  be  entitled  to  all  the 
rents  issuing  out  of  the  term  of  the  first  lessee,  and,  on  the  expi- 
ration of  that  term,  he  could  legally  enter  and  possess  the  land 
for  the  residue  of  his  own  term ;  and  this  estate  of  the  second 
lessee  would  prevent  a  merger  when  the  first  lessee  became  en- 
titled to  the  reversion.     Logan  v.  Grccn^  4  Ired.  Eq.,  370. 

2.  But  if  the  deed  conveymg  the  second  interest  created  only 
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what  is  sometimes  called  a  future  lease,  that  is,  a  contract  t©-. 
have  a  lease  to  commence  after  the  expiration  of  the  first  lease, 
then  it  conveyed  no  present  estate  in  the  land,  either  in  interest 
or  possession.  It  would  be  only  an  interesse  termini,  which 
neither  makes  a  merger,  nor  prevents  one,  but  may  be  accelera- 
ted in  the  term  of  its  becoming  an  estate  in  the  land  by  posses^ 
sion,  by  the  merger  of  an  antecedent  vested  term,  by  the  termor's 
purchasing  in  the  next  immediate  estate  in  reversion.     Ibid. 

3.  Merger  never  takes  place  when  it  would  have  the  effect  to 
destroy  intermediate  vested  eBt&,tQS  in  third. persons.     Ibid. 


MILLS. 

See  (Injunction  and  Sequestration— when  an  injunction  or  se- 
questration will  be  granted,  17-18-19-23-24-25-26-44-45-56- 
119-176.) 


MONEY  SENT  BY  MAIL. 

1.  Money  sent  by  mail,  and  taken  out  of  the  post  ofSoe  to 
which  it  was  directed,  by  one  who  had  been  requested  by  the 
party  to  whom  it  was  sent  to  take  out  his  letters,  will,  in  a  con- 
test between  him  and  his  correspondent,  be  considered  as  hav- 
ing been  received,  though  the  person  who  took  it  from  the  office 
embezzled  it.     Lamb  v.  Trogden,  2  Dey.  and  Bat.  _Eq.,  190. 

2.  AVhere  a  vendor,  in  answer  to  an  inquiry  of  his  vendee  how 
he  would  have  the  purchase  money  sent,  whether  by  mail  or 
private  hand,  replied  that  he  would  leave  it  to  the  "  better 
judgment  "  of  the  vendee,  it  was  held  that  the  money,  if  sent  by 
mail,  was  at  the  risk  of  the  vendor.     Ibid. 


MISTAKE. 

1.  A  court  of  equity,  on  a  bill  filed  to   correct  mistakes  in  a 
deed,  will  refuse  its  aid,  though  the  mistakes  should  be  ob\dous, 
if  the  deed  were  obtained  under  circumstances  of  oppression. , 
Grantham  v.  Bizzel,  3  Hawks,  196. , 


MISTAKE.  429 

2.  tJpon  siicli  bill,  in  which  there  is  no  offer  to  re-convey  the 
land  nor  a  prayer  to  have  the  purchase  money  refunded,  no  re- 
lief of  that  land  can  be  given.     Ibid. 

3.  A  court  of  equity  relieves  against  mistakes  as  well  as  against 
fraud  in  a  deed  or  an  executed  contract  in  writing,  and  parol 
evidence  is  admissible  to  prove  the  mistake,  though  it  is  denied 
in  the  answer;  and  this  when  the  plaintiff  seeks  relief  affirma- 
tively on  the  ground  of  mistake.  As  where  the  owner  of  two 
adjoining  tracts  of  land,  having  sold  one  of  them,  in  describing 
the  metes  and  bounds  in  a  deed  executed  to  the  purchaser,  by 
mistake  included  both  ti-acts.  The  proof  of  the  mistake  being 
perfectly  satisfactory,  the  vendee  was  decreed  to  re-convey  to 
the  vendor  the  tract  of  land  not  intended  to  be  conveyed.  Neio- 
smn  V.  Bvfferhio,!  Dev.  Eq.,  379. 

4.  Where  a  deed  describes  the  land  conveyed  by  metes  and 
bounds,  and,  by  mutual  mistake  of  the  parties,  covers  land 
which  the  vendor  did  not  intend  to  sell,  nor  the  vendee  to  buy, 
the  mistake  will  be  corrected.    Pugli  v.  Brittain,  2  Dev.  Eq.,  34. 

5.  If  a  deed  or  other  conveyance  is  by  accident  or  mistake 
framed  contrary  to  the  intention  of  the  parties' in  their  contract 
on  the  sxibject,  a  court  of  eqiiity  will  interfere  to  prevent  one  of 
the  parties  from  taking  an  unfair  advantage  thereof  But,  if 
such  accident  or  mistake  be  not  shown,  the  court  will  not  grant 
relief  upon  a  mere  parol  declaration  made  at  the  time  of  execu- 
ting the  conveyance,  tending  to  modify  or  alter  the  terms  of 
such  conveyance,     Ihid. 

6.  As  to  a  mutual  mistake  imnatters  of  fact,  the  general  rule 
is,  that  an  act  done  or  a  contract  made  under  such  mistake  is 
relieved  in  equity.     Croicder  v.  Langdon,  3  Ired.  Eq.,  476. 

7.  But  where  the  means  of  information  are  alike  open  to  both 
parties,  and  when  each  is  presumed  to  exercise  his  own  judg- 
ment in  regard  to  extrinsic  matters,  equity  will  not  relieve. 
lUd. 

8.  In  like  manner,  when  the  lacts  are  equally  unknown  to 
both  parties,  or  when  each  has  equal  and  adequate  means  of  in- 
formation, or  when  the  facts  are  doubtful  Irom  their  own  na- 
ture, in  every  such  case,  if  the  party  has  acted  with  good  faith, 
a  court  of  equity  will  not  interpose.     Ihid. 

9.  When  each  party  is  equally  innoceiit,  and  there  is  no  con- 
cealment of  facts,  mistake  or  ignorance  is  no  foundation  for 
equitable  interference.     Ibid. 

IQ,  Wherever  a  written  contract  contains  by  mistake,  less  than 
the  parties  intended,  or  more,  and  the  mistake  is  clearly  estab- 
lished, a  court  of  equity  will  reform  it,  so  as  to  make  it  conform 
to  the  precise  intentions  of  the  parties.  Brady  v.  Fai'ker,  4 
Ired.  Eq.,  430. 

11.  It  is  an  established  rule  of  a  court  of  equity  to  gi'ant  re- 
lief in  cases  of  a  mistake  in  matters  of  fact,  when  the  mistaken 
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fact  constitutes  a  material  ingredient  in  the  contract  of  the  par- 
ties. But  to  authorize  this  interference,  the  mistake  must  be 
made  out  entirely  satisfactorily.  Stamper  v.  HatvMns,  6  Ired. 
Eq.,  7. 

12.  Where,  upon  a  contract  for  the  sale  of  land  by  the  acre,  it 
was  agreed  that  it  should  be  referred  to  a  particular  surveyor  to 
ascertain  the  number  of  acres,  and  the  surveyor  made  the  sur- 
vey, but  it  was  impossible  to  make  a  plot  from  his  field  notes, 
eo  as  to  ascertain  the  number  of  acres,  it  ivas  held  that  on  the 
ground  of  this  mistake  of  the  surveyor,  either  party  was  enti- 
tled to  demand  a  re-survey.     Ihid. 

13.  When  an  instrument  is  intended  to  carry  an  agreement 
into  execution,  but,  by  reason  of  a  mistake  either  of  fact  or  of 
law,  does  not  fulfill  that  intention  by  passing  the  estate  or  thing 
bargained  for,  equity  corrects  the  mistake,  by  decreeing  a  prop- 
er instrument  to  be  executed.     McKay  v.  Simjjson,  6  Ired.  Eq.^ 

14.  Where  it  appeared  that,  upon  a  treaty  for  the  sale  of  a 
tract  of  land,  quantity  entered  essentially  into  the  treaty,  and 
the  parties  meant  to  contract  for  the  land  as  containing  a  cer- 
tain quantity,  and  not  as  supposed  to  contain  it,  or  thereabouts; 
and  it  turned  out  that  the  deed  executed  in  pursuance  of  this 
treaty  conveyed  more  or  less  than  the  quntity  believed  to  exist; 
a  court  of  equity,  though  there  be  no  fraud,  ought  to  relieve 
either  party,  upon  the  ground  of  surprise  and  mistake  of  both 
parties.     Fharr  v.  Busjell,  7  Ired.  Eq.,  222. 

15.  Where  a  bill  was  filed  against  the  heirs  of  the  grantor, 
alleging  that  by  a  mistake  the  deed  only  conveyed  a  life  estate 
to  tlie  complainant,  instead  of  a  fee  simple,  and  seeking  to  have 
that  mistake  corrected,  and  the  defendants  demurred,  it  loas 
held  that  the  demurrer  could  not  be  sustained;  for  if  the  heirs 
did  not  claim  the  land,  they  ought  to  have  put  in  a  disclaimer 
of  any  right  to  it ;  and  also,  because,  there  being  an  apparent 
cloud  on  his  title,  the  plaintiff  had  a  right  to  come  into  equity 
for  the  purpose  of  having  it  removed.  Williams  v.  Burnett,  Busb. 
Eq.,  209. 

16.  A  court  of  equity  will  correct  the  mistake  by  which  the 
word  "heirs"  was  omitted  in  a  deed.  Rutledqe  v.  Smith,  Busb. 
Eq.,  283. 

17.  A  will  cannot  be  corrected  upon  evidence  of  a  mistake,  s& 
as  to  strike  out  the  name  of  one  legatee  and  insert  that  of  an- 
other, inadvertently  omitted  by  the  drawer  or  copyer;  for  there 
can  be  no  revocation  or  alteration  of  a  written  will  of  personalty 
without  the  statutory  forms,  and  the  disappointed  intention  has 
not  those  forms.      Yates  v.  Cole,  1  Jones  Eq.,  110. 

18.  Whether  a  court  of  equity  will  reform  a  deed  of  gift  for 
a  slave,  so  as  to  give  a  feme  covert  a  separate  property  therein, 
upon  the  ground  that  the  draftsman  mistook  his  iustructionSj 
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\vliich  were  not  in  writing,  q^icere.  But  certainly  it  will  not  do 
BO  where  the  mistake  is  not  admitted  in  the  answer,  and  is  not 
established  by  clear  and  convincing  proof,  Jones  v.  Perkins,  1 
Jones  Eq.,  337. 

19.  "When  there  has  been  a  palpable  mistake  by  the  draftsman 
in  drawing  a  marriage  settlement,  a  court  of  equity  will  relorm 
it,  so  as  to  make  it  express  the  intention  of  the  parties.  Clem- 
mons  V.  Dreio,  2  Jones  Eq.,  314. 

20.  Where  the  seller  of  a  slave,  through  mistake,  surprise  and 
ignorance,  and  without  consideration,  inserted  in  the  bill  of  sale 
a  release  of  all  the  purchase  money,  when  he  had  only  received 
a  pai't,  he  is  entitled  to  relief  in  equity.  CoUett  v.  Frazier,  3 
Jones  Eq.,  80. 

21.  Where  words  of  inheritance  are  omitted  in  a  deed  by  the 
mistake  or  ignorance  of  the  draftsman,  the  court  of  equity  wall 
supply  them.     Springs  v.  Harven,  3  Jones  Eq.,  96. 

22.  Wliere  a  bill  is  filed  to  enforce  certain  rights,  as  conferred 
by  a  deed,  the  court  will  not  reform  the  instrument  on  the 
ground  of  mistake.      Williams  v.  Houston,  4  Jones  Eq.,  277. 

23.  Where  the  meaning  of  a  deed,  apart  from  its  effect,  accord- 
ing to  the  ordinary  rules  of  construction,  is  conjectural,  the  court 
cannot  take  upon  itself  to  declare  that  there  is  a  mistake  arising 
from  the  ignorance  of  the  draftsman.     Ihid. 

24.  A  defect  in  a  guardian  bond,  caused  by  the  mistake  or  ig- 
norance of  the  clerk  who  took  it,  will  be  aided  in  the  court  of 
equity  as  against  the  sureties.     Sikes\.  Truitt,  4  Jones  Eq.,  3G1. 

25.  Where  the  aid  of  a  court  of  equity  was  invoked  to  set  aside 
a  note  and  refund  money  on  account  of  a  mutual  mistake  of  fact, 
and  it  appeared  that  the  party  complaining  had  the  means  of 
correct  information  within  his  power,  but  negligentl}'  omitted 
to  avail  himself  of  them,  it  ivas  held  that  he  was  not  entitled  to 
the  relief  sought.     Capehort  v.  Mhoon,  5  Jones  Eq.,  178. 

26.  Courts  of  equity  do  not  assume  jurisdiction  to  reform  deeds, 
unless  the  transaction  be  based  on  a  valuable  or  a  meritorious 
consideratiofi.     Hunt  v.  Frazier,  6  Jones  Eq.,  90. 

27.  Where  A  had  lent  to  B,  his  brother,  a  sum  of  money  and 
taken  a  conveyance  of  a  tract  of  land  and  some  slaves  as  a  secu- 
rity for  the  repayment  thereof,  and  the  brothers  then  came  to 
an  agreement  tliat  A  should  convey  the  property  to  D,  in  trust 
to  let  B's  wife  and  children  live  upon  the  land,  enjoy  it  for  the 
life  of  the  wife,  and  then  to  be  sold  for  the  payment  of  the  debt 
due  to  A,  and  the  surplus  to  go  to  the  benefit  of  the  children, 
it  loas  held  that  the  deed  of  trust  was  founded  on  a  valuable  con- 
sidei'ation,  and  as  such  the  court  would  correct  a  mistake  in  it, 
but,  in  doing  so,  it  would  require  the  payment  to  A  of  another 
sum  subsequently  advanced  to  B  and  not  secured  by  the  deed. 
Ibid. 

28.  Where  a  tract  of  land,  which  was  sold  to  A,  under  a  mis- 
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taken  description,  both  as  to  boundary  and  extent  of  estate,  was 
afterwards  sold  by  the  same  bargainor  to  B  hy  a  deed,  with  a 
correct  description  in  both  particulars,  for  a  valuable  considera- 
tion and  without  notice  to  B  of  the  mistake,  it  ivas  Md  that  a 
bill  to  reform  the  former  deed,  and  correct  the  error  as  to  the 
boundary,  would  not  lie  against  either  the  bargainor  or  B;  but 
as  to  the  mistake  in  the  quantity  of  estate,  it  would  lie  against 
the  bargainor.  Sealey  v.  Brumhle,  6  Jones  Eq.,-295. 
See  (Surety  and -Principal,  40.) 


MORTGAGE. 

1.  If  a  mortgagee  has  a  decree  to  foreclose  unless  the  money 
is  paid  before  a  certain  day,  and  it  be  not  paid  at  the  day.  but 
•no  final  decree  of  foreclosure  is  entered,  the  purchaser  at  a 
sheriff's  sale  of  the  mortgagor's  interest  shall  be  permitted  to 
file  a  bill,  stating  his  interest  and  praying  that  he  may  be  al- 
lowed to  redeem.     Anonymom,  1  Hay.,  482,  (555.) 

2.  An  heir  cannot,  by  the  English  law,  redeem  without  pay- 
ment of  a  specialty  debt,  though  not  secured  by  the  mortgage. 
The  court  doubted  Avhether  it  was  so  with  regard  to  executors, 
but,  upon  consideration,  decreed  a  redemption  on  payment  by 
the  administrator  of  the  mortgage  money,  and  also  a  bond  debt 
not  secured  by  the  mortgage.     Craik  v.  Clarh,  2  Hay.,  22,  (175.) 

3.  A  conveyance  absolute  upon  the  face  of  it,  but  acknowl- 
edged by  the  answer  to  have  been  subject  to  a  verbal  agreement 
for  redemption  on  repayment  of  the  money,  is  a  mortgage  in 
equity,  notwithstanding  it  were  added  to  the  verbal  agreement 
that  the  conveyance  should  be  absolute  in  case  of  failure  on  the 
very  day,  or  to  pay  with  his  own  money  or  the  like,  or  in  case 
of  failure  to  comply  with  any  other  condition,  added  to  render 
the  right  of  redemption  more  difficult  or  doubtful.  Anonymous, 
2  Hay.,  26,  (180.) 

4.  AVhere  the  plaintiff  borrowed  of  the  defendant  £25,  and 
gave  him  a  bill  of  sale  for  a  negro,  with  an  endorsement  stating 
that  if  the  £25  with  interest  should  be  paid  by  a  certain  time, 
the  bill  of  sale  should  be  void ;  but  if  not  paid  with  interest  on 
that  day,  then  the  defendant  should  be  entitled  to  the  negro 
and  a  further  bill  of  sale,  and  should  pay  £10  in  addition  to  the 
£25 ;  and  that,  if  the  negro  should  die  in  the  meantime,  the 
loss  should  be  the  plaintiff's,  it  was  held  to  be  a  mortgage ;  and 
that  the  slave  being  once  redeemable  should  be  always  redeem- 
•able.     MarsJiall  v.  Williams,  2  Hay.,  405,  (613.) 

•5.  Where  a  creditor  agrees  with  his  debtor  after  judgment  t© 
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levy  his  execution  on  the  whole  of  the  debtor's  property,  and 
purchase  it  in  at  the  sale,  and  hold  it  as  a  security  for  his  debt, 
equity  will  permit  the  debtor  to  redeem  the  property.  But  the 
purchaser  from  the  mortgagee,  without  notice,  shall  not  be  lia- 
ble.     Wilcox  V.  3Iorris,  I  Murph.,  116; 

6.  In  a  mortgage  the  want  of  a  covenant  for  the  re-payment 
of  the  mortgage  money  is  no  bar  to  a  redemption :  nor  in  such 
case  is  the  mortgagee  without  remedy,  although  the  goods  be 
destroyed,  or  not  of  value  sufficient  to  pay  the  debt.  In  equity 
he  may  recover  the  money  irom  the  mortgagor,  for  every 
mortgage  implies  a  loan,  and  every  loan  a  debt.  Critcher 
V.  Walh-er,  1  Alurph.,  488. 

7.  The  folio  .ving  circumstances  among  others  will  incline  the 
court  to  construe  a  transaction  a  conditional  sale,  rather  than 
a  mortgage:  1st,  the  money  advanced  being  equal  or  nearly  so, 
to  the  value  of  the  goods  conveyed;  2nd,  a  stipulation  in  Ihe 
contract  that  he  who  advances  the  money  shall  hold  the  goods, 
subject  to  the  claim  of  him  from  whom  he  receives  them,  until 
a  particular  day,  and  subject  to  his  loss  if  they  be  destroyed  be- 
fore that  day;  but  to  hold  them  free  from  such  claim  after  that 
day,  and  subject  to  his  own  loss,  if  they  be  destroyed,  or  perish 
after  that  day.     Ibid. 

8.  Where  a  party  mortgaged  a  slave  in  1784,  and  did  not  ap- 
ply to  redeem  until  1805,  and  in  answer  to  his  application  the 
mortgagee  said:  "he  was  old  and  unwdlling  to  have  a  law  suit; 
and  he  w^ould  deliver  up  the  slave,  if  the  mortgagor  would  pay 
the  money  loaned  with  interest,  and  charge  nothing  for  the  hire 
of  the  negro ;"  it  loas  held  that  this  was  a  recognition  of  a  then 
subsisting  and  unsatisfied  mortgage,  and  that  the  mortgagor 
might  redeem.     Shepperd  v.  Mitrdock,  3  JMurph.,  218. 

9.  The  time  in  which  a  mortgagor  must  apply  to  redeem 
must  be  computed  from  the  last  period  at  which  the  parties 
treated  the  transaction  as  a  mortgage.     Ibid. 

10.  Where  a  slave  was  mortgaged  in  1789  to  secure  a  debt 
due  in  1793,  and  the  mortgagee  took  possession  immediately 
and  kept  it  without  any  account  or  acknowledgment  until  1815, 
it  was  held  that  the  bill  to  redeem  could  not  be  sustained,  as  there 
was  a  presumption  that  the  right  of  redemption  had  been  aban- 
doned. Harkey  v.  PoiveV,  1  Hawks,  17.  (This  presumption  is 
now  raised  after  two  years  as  to  personal  property,  and  ten  as  to 
other  mortgages.     See  Eev.  Code,  ch.  65,  sees.  16  and  19.) 

11.  If  a  bond  and  a  mortgage  be  given  to  secure  the  pay- 
ment of  money,  on  a  bill  to  foreclose  alleging  the  loss  of  the 
bond  and  offering  an  indemnity,  it  seems  that  the  loss  of  the 
bond  must  he  2')^'ovcd,  otherwise  the  court  will  not  compel  the 
mortgagor  to  accept  a  counter  security.     Burgwin  v.   liichard- 

.  sow,  3  Hawks,  203. 

12.  The  purchase  money  of  land  unpaid  is  a  lien  on  the  land, 
'■where  no  conveyance  has  been  made  of  it,  .unless  there  is  evi- 
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dence  that  the  land  was  not  looked  to,  or  sucli  lien  lias  been 
abandoned.  When,  therefore,  A  purchased  land,  for  which  at 
conveyance  was  to  be  made  when  the  purchase  money  was  paid, 
the  vendor  has  a  lien  on  the  land  for  the  purchase  money;  and 
A  having  afterwards  mortgaged  the  premises  to  B  who  paid  the 
purchase  money,  it  toas  held  that  he  might  tacJcthe  money  thus  paid 
to  the  sum  due  on  the  mortgage;  because  the  payment  was  for 
A's  benefit,  as  it  discharged  the  lien  and  enabled  him  to  demand 
the  legal  title.     Henderson  v.  Steioart,  4  Hawks,  256. 

13.  "Under  ordinary  circumstances,  the  purchaser  from  a  mort- 
gagee stands  in  his  place,  and  must  submit  to  a  redemption  on 
the  same  terms ;  for  tliough  he  may  purchase  for  a  large  sum,  and 
though  he  has  tlie  legal  title,  yet  he  has  not  equal  equity  with  the 
mortgagor,  for  he  buys  with  notice.  His  title  being  on  its  face  a 
security  for  money  should  put  him  on  inquiry;  and  any  thing 
which  puts  one  on  inquiry  is  sufficient  notice.  There  are  cases, 
however,  where  a  different  rule  prevails;  as  where  the  pur- 
chaser advances  the  money  and  takes  a  convej^ance  for  the  bene- 
fit of  the  mortgagor  or  his  heirs,  and  not  for  his  own  benefit. 
But,  as  in  the  present  case,  the  defendant  took  an  absolute  con- 
veyance to  himself,  and  in  his  answer  denied  plaintifi''s  right  to 
redeem,  he  must  be  viewed  as  a  mere  assignee  of  the  mortgagee, 
and  must  submit  to  a  redemption  on  the  same  terms,  and  is  not 
entitled  to  the  sum  which  he  had  actually  advanced.     Ibid. 

14.  A  subsequent  mortgagee,  whose  deed  is  duly  registered,  is 
bound  by  a  prior  unregistered  one,  of  which  he  had  notice, 
Pihe  V.  Armstead,  1  Dev.  Eq.,  110. 

15.  If  a  mortgagee,  for  the  purpose  of  keeping  up  the  mort- 
gagor's credit,  permits  his  deed  to  remain  unregistered,  it  seems 
not  to  be  fraudulent  per  se;  but  its  character  depends  upon  the 
intent.  It  is  not  fraudulent  as  to  one  who  knows  the  whole 
transaction.     Ibid. 

16.  A  mortgage,  to  secure  subsequent  endorsements,  rests  merely 
in  contract,  and  is  available  for  those  only  which  were  made 
while  the  property  remained  under  the  control  of  the  mortgagor. 
Gomez  V.  Lazarus,  1  Dev.  Eq.,  205. 

17.  Where  a  mortage  is  made  by  the  drawer  of  a  bill  of  ex- 
change for  the  personal  indemnity  of  the  endorser  only,  and  not 
for  the  security  of  the  debt,  the  acceptor  has  no  right  to  pursue 
the  fund,  and  the  endorser  being  indemnified  by  the  acceptor's 
payment  the  mortgage  was  functus  officio.     Ibid. 

18.  An  equity  of  redemption  is  not  a  trust,  but  a  right  inhe- 
rent in  the  land,  and  charges  all  those  who  take  the  land,  al- 
though coming  in  in  the  jjost,  that  is,  persons  coming  in  para- 
mount to,  and  not  under  the  title  of  the  mortgagee,  as  by  es- 
cheat, &c.     Benzein  v.  Lenoir,  1  Dev.  Eq.,  225.- 

19.  Where  lands,  conveyed  in  mortgage,  were  sold  by  the 
mortgagor  in  separate  parcels,  the  first  vendee  has  no  equity  to 
thi-ow  the  whole  mortgage  debt  upon  the  second,  the  latter  hav- 
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iiig  no  notice  of  the  purchase  of  the  first.     Stanly  v.  StocJcs,-  1 
Dev.  Eq.,  314. 

20.  But  where,  in  such  a  case,  the  first  vendee  paid  his  pur- 
chase money  in  part  extinguishment  of  the  mortgage  debt,  and 
the  second  did  not,  it  ivas  held  that,  upon  an  adjustment  of  the 
loss  between  them,  the  payment  of  the  first  was  to  be  estimated 
in  his  favor.     Ibid. 

21.  Wliere,  upon  the  face  of  a  transaction,  it  is  doubtful 
whether  the  parties  intended  a  conditional  sale  or  a  mortgage, 
courts  of  equity  incline  to  consider  it  a  mortgage,  because,  by 
means  of  conditional  sales,  oppression  is  frequently  exercised 
over  the  needy.     Foindexter  v.  3IcC.annon,  1  Dev.  Eq.,  373. 

22.  But  there  is  no  rule  of  equity  which  forbids  the  making  of 
conditional  sales;  and  where  the  subsequent  acts  of  the  parties 
are  consistent  with  the  idea  of  a  sale,  a  redemption  is  not  decreed ; 
for  although  the  acts  of  the  parties  are  never  regarded  at  law  as 
a  rule  of  construction,  j^et  in  equity  they  are  considered  as  evi- 
dence of  the  intent.     Ibid. 

23-  Where  upon  the  purchase  of  a  slave  a  full  price  was  paid, 
and  no  bond  or  covenant  taken  for  the  re-payment  of  the  pur- 
chase money  in  case  of  the  death  of  the  slave,  and  possession 
was  given  immediately,  it  tvas  held  that  these  circumstances,  ad- 
ded to  the  facts  that  the  buyer  was  necessitous,  and  twelve  years 
elapsed  before  redemption  was  claimed,  proved  that  a  clause,, 
whereby  the  seller  reserved  to  himself  the  power  of  annulling 
the  bargain,  did  not  render  the  transaction  a  mortgage  but  a 
conditional  sale,  to  claim  the  benefit  of  which  there  must  be  a 
strict  performance  by  the  seller.     Ibid. 

24.  A  mortgagor  is  entitled  to  redeem  in  equity,  although  at 
law  the  estate  of  the  mortgagee  is  barred;  as  upon  a  disseizin 
and  seven  years'  possession  under  color  of  title.  Benzein  v.  Rob- 
hiett,  1  Dev.  Eq.,  444. 

25.  A  judgment  creditor  is  not  affected  by  notice  of  a  prior 
unregistered  mortgage ;  and  the  court  will  not  enjoin  such  cred- 
itor from  selling  the  mortgage  premises  under  his  execution.  A 
purchaser,  however,  from  the  mortgagor,  with  notice  of  an  un- 
registered mortgage,  stands  in  a  different  situation,  and  will,  in 
equity,  be  affected  by  such  notice.  Davidson  v.  Cowan,  1  Dev, 
Eq.,  470. 

26.  Upon  a  bill  of  foreclosure,  a  sale  of  the  mortgaged  premi- 
ses may  be  directed.     BlacUedge  v.  Nelson,  2  Dev.  Eq.,  G5. 

27.  Where  a  part  of  the  mortgaged  premises  was  sold  by  the 
mortgagor,  subsequent  to  the  mortgage,  a  sale  of  the  residue  of 
the  land  will  be  ordered  in  the  first  instance,  for  the  payment  of 
the  mortgaged  debt.     Ibid. 

28.  On  the  enquiry  whether  a  conveyance  of  slaves  be  a 
mortgage  or  a  conditional  sale,  the  fact,  that  no  bond  is  taken  to 
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secure  the  money  advanced,  is  only  one  evidence  of  the  charato- 
ter  of  the  transaction.     3IcBrayer  v.  Roberts,  2  Dev.  Eq.,  75. 

29.  Where  a  mortgagee  purchases  at  a  sheriff's  sale  and  files 
a  bill  to  have  his  title  confirmed,  he  thereby  consents  to  open 
the  estate  to  redemption.     Bissell  v.  Bozman,  2  Dev.  Eq.,  154. 

30.  If,  after  foreclosure,  the  mortgagee  in  any  other  way 
treats  the  debts  as  still  due,  the  account  will  be  opened.     1  hid. 

31.  A  mortgagee,  who  sells  without  a  foreclosure,  is  responsi- 
ble for  the  value  of  the  property  sold.  .Bissell  v,  Bozman,  2  Dev. 
Eq.,  229. 

32.  A  memorandum  given  by  a  bargainee  at  the  time  he  re- 
ceives an  absolute  deed,  whereby  he  stipulated  that  if  the  land 
was  sold  within  two  years,  he  would  refund  to  the  bargainor  the 
excess  received  over  the  purchase  money  and  interest,  together 
with  the  cost  of  repairs,  unexplained  and  without  evidence  to 
the  contrarv,  makes  the  deed  a  mortgage.  Gillis  v.  Martin,  2 
Dev.  Eq.,  470. 

33.  An  agreement  at  the  execution  of  a  mortgage,  that  in  de- 
fault of  the  debtor  it  should  become  absolute,  is  never  a  bar  to 
redemption.     Ibid. 

34.  A  mortgagee  in  possession  is  entitled  to  the  costs  of  re- 
pairs and  interest  thereon ;  but  generally  it  is  otherwise  as  to 
improvements,  because,  by  allowing  for  their  cost,  the  difficulty 
of  redemption  is  increased.  But  where  the  mortgagee,  thinking 
himself  to  be  the  owner,  bona  fde  makes  improvements,  which 
exhaust  the  rent,  he  is  allowed  for  their  costs.     Ibid. 

35.  Upon  a  bill  for  redemption,  a  sale  is  never  ordered  except 
by  consent.     It  is  otherwise  when  a  foreclosure  is  sought.  Ibid. 

36.  A  mortgagee  who  purchases  the  mortgaged  premises  at 
sheriff's  sale,  upon  a  parol  agreement  to  hold  them  as  a  securi- 
ty, is,  in  equity,  a  mere  incumbrancer,  and  parol  evidence  of  the 
agreement  may  be  received,  notwithstanding  the  sheriff's  deed 
be  absolute.     Jackson  v.  Blount,  2  Dev.  Eq.,  555. 

37.  An  absolute  deed  ivas  held  to  be  subject  to  a  proviso  for 
redemption,  upon  proof  that  the  vendor  was  an  ignorant  and  im- 
poverished man ;  was  the  father-in-law  of  the  vendee ;  had  been 
in  treaty  with  the  latter  to  raise  money  upon  loan ;  that  the  pur- 
chase was  an  unequal  one,  and  was  the  balance  which  the  ven- 
dor owed  for  the  same  land;  together  with  the  fact  that  he  oc- 
cupied the  land  for  twenty- four  years  without  paying  rent,  and 

' other  attendant  circumstances.     Kimborough  v.  Smith,   2  Dev, 
■Eq.,  558. 

38.  Absolute  deeds,  taken  from  embarrassed  men  after  a  treaty 
for  a  loan,  are  viewed  with  jealousy  by  courts  of  equity.     1  bid. 

39.  A  conveyance  in  the  form  of  a  mortgage,  securing  a  spe- 
cific debt,  but  admitted  by  the  defendants  to  be  intended  as  an 
indemnity  against  the  costs  of  a  lawsuit,  which  costs  had  been 
paid  by  the  mortgagor,  cannot  be  supported  upon  the  ground 
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that  it  is  lielcl  as  a  means  of  enforcing  the  execution  of  an  agree- 
ment for  giving  the  defendant  a  part  of  the  property  recovered 
iu  that  lawsuit.     Toler  v.  Pender,  1  Dev.  and  Bat.  Eq.,  445. 

40.  Where  A  contracted  for  h\nd,  and  placed  one- third  of  the 
purchase  mone}^  in  the  hands  of  B,  Avho  completed  the  purchase, 
and  then  leased  the  land  to  A,  reserving  rent  at  the  rate  of  12;^ 
}jer  cent,  upon  the  sum  advanced  by  him,  and  gave  a  bond  to  K. 
to  convey  to  him  at  the  expiration  of  the  term,  upon  payment 
of  the  advance  and  rent,  with  interest  on  the  latter;  and  A  was 
embarrassed  and  made  permanent  improvements,  it  was  held 
that  the  arrangement  was  a  mortgage,  to  secure  an  usurious 
loan,  and  that  a  purchaser  of  A's  interest  at  an  execution  sale 
had  a  right  to  redeem.  Thorpe  v.  Blebs,  1' Dev.  and  Bat.  Eq., 
613. 

41.  A  deed  of  bargain  and  sale,  with  a  proviso  avoiding  it, 
upon  payment  by  the  vendor  of  the  purchase  money,  is  p7'{ma 

facie  a  conditional  sale,  and  shall  not,  in  the  absence  of  all  fraud 
oil  the  part  of  the  vendor,  be  turned  into  a  mortgage,  securing 
the  pm-chase  money  as  a  debt.  Fleming  v.  Sitton,  1  Dev.  and 
Bat.  Eq.,  621. 

42.  Upon  a  bill  to  foreclose  a  mortgage,  a  sale  may  be  de- 
d'eed,  but  an  award  of  an  execution  for  the  balance,  after  ap- 
plying the  proceeds,  is  erroneous,  for  the  question  of  debt  or  no 
debt  cannot  be  tried  in  a  court  of  equity,  unless  there  be  no 
reniedj"  at  law,  as  in  the  case  of  lost  bonds,  or  the  like.     Ibid. 

43.  A  party  having  a  mortgage  on  a  slave;i  will  not,  at  the 
instance  of  a  subsequent  purchaser,  be  prevented  from  foreclo- 
sing it,  upon  the  ground  that  he  had  another  fund  out  of  which 
he  might  obtain  satisfaction,  if  that  fund  had  not  in  fact  been 
assigned,  but  had  only  been  agreed  to  be  assigned  to  him  by  the 
mortgagor,  and  the  person  who  lield  the  fund  was  no  party  to  . 
such  agreement.      Whitesides  v.  ARen,  2  Dev.  and  Bat.  lui,  153. 

44.  A  pretended  absolute  purchase  of  slaves,  held,  upon  the  proofs, 
to  have  been  a  conveyance  to  the  defendant  as  a  security  for 
the  moneys  by  him  advanced,  and  the  liabilities  by  him  incurred, 
in  removing  the  incumbrance  of  an  execution  which  had  been 
levied  upon  them;  and  it  was  held  further,  that  a  pretended  sale 
c£  the  slaves  by  the  defendant,  as  his  own,  after  the  death  of 
the  alleged  vendor,  and  a  purchase  of  them  for  him  by  his  agent, 
did  not,  in  any  manner,  affect  the  rights  of  the  next  of  kin  of 
the  intestate  vendor,  in  tiie  equitable  interest  which  he,  the  in- . 
testate,  had  therein  at  his  death.  JIaiiserv.  Lash,  2  Dev.  and  Bat. 
Eq.,  212. 

45.  If  one,  in  whom  a  drunken  man  confides,  takes  advantage  ■ 
aH  that  confidence  and  obtains  from  him  an  absolute  conveyance  - 
far  land,  at  an  undervalue,  wuth  a  special  engagement  for  a  re- 
sale and  re-conveyance,  iqoon  hard  and  unreasonable  terms,  the  ~ 
contract  will  be  set  aside,  and  a  re-conveyance  decreed,  upon;, 
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the  re-payment  of  the  amount  really  due  from  the  vendor  to  the 
vendee.     Morrison  v.  MvLeod,  2  Dev.  and  Bat.  Eq.,  221. 

46.  Where  an  absolute  conveyance  was  made  of  land  worth 
$3,000,  for  the  expressed  consideration  of  $2,000  then  paid,  but 
in  fact  only  $500  was  paid  in  cash,  and  tlie  vendee's  note  given 
for  the  payment  of  the  balance  in  four  annual  instalments  with- 
out interest,  and  at  the  same  time  the  vendee  executed  to  the 
vendor  an  instrument,  in  the  form  of  a  bond,  in  the  penal  sum  of 
$500  only,  for  the  re-conveyance  of  the  land  upon  the  payment 
by  the  vendor  to  the  vendee  of  the  said  sum  of  $2,000,  with  in- 
terest thereon  from  the  date,  at  any  time  within  three  years,  and 
that  the  former  and  his  family  might  retain  possession,  during 
the  three  years,  of  so  much  of  said  land  as  might  be  necessary 
for  them  to  cultivate ;  and,  just  before  the  expiration  of  three 
vears,  the  parties  executed  another  instrument  in  relation  to  said 
land,  in  which  it  was  agreed,  among  other  things,  that  the  ven- 
dor might  remain  in  possession  one  year  longer,  and  that  during 
that  period,  both  parties,  by  mutual  consent,  would  be  permitted 
to  sell  said  land;  and,  it  it  should  not  be  sold  before  the  end  of 
that  time,  "  then  one  of  the  parties  should  sell  Ms  interest  in  said 
land  to  the  other:''''  It  tvas  held  that  the  conveyance,  though  ab- 
solute in  form,  was  intended  by  the  parties  to  be  but  a  security 
for  the  re-payment  of  money  advanced,  or  to  be  advanced  by  the 
vendee  to  the  vendor;  and  that  the  latter,  upon  the  re-payment 
of  the  sum  really  due  from  him  to  the  former,  should  be  j)ermit- 
ted  to  redeem  the  land.     Ibid. 

47.  An  instrument,  purporting  to  be  an  absolute  bill  of  saJe 
for  slaves,  with  a  condition  annexed,  that  if  the  vendee  be  not 
"  satisfied  "  with  the  slaves,  or  the  slaves  with  him,  the  vendor 
may  "redeem  them  at  any  time,"  by  paying  the  amount  of  the 
purchase  money,  "or  a  negro  girl  to  the  satisfaction  of  the  ven- 
dee," is  not,  upon  its  face,  a  mortgage  of  the  slaves.  Chamhsrs 
v.  mse,  2  Dev.  and  Bat.  Eq.  305. 

48  A  judgment  creditor  can  only  redeem  upon  the  footing  of 
showing  a  good  subsisting  mortgage,  which  the  mortgagor 
could  go  into  a  court  of  equity  and  redeem.  The  right  of  the 
creditor  is  founded  originally  on  the  idea  of  tacking,  so  that  the 
mortgagor  cannot  redeem  from  him,  without  paying  both  the 
mortgage  money  and  the  judgment  debt.  If,  therefore,  the 
mortgagor  be  excluded  from  the  redemption,  it  cannot  be  open 
to  his  creditors;  all  all  events,  only  upon  very  special  circum- 
stances, if  at  all.     Tuch-er  v.  White,  2  Dev.  and  Bat.  Eq.,  289. 

49.  A  mortgagor,  and  consequently  his  judgment  creditor, 
cannot,  since  the  act  of  1826,  redeem  a  mortgage  after  the  lapse 
of  the  periods  therein  mentioned,  from  the  time  when  the  right 
of  redemption  accrued,  tliat  is,  in  the  case  where  no  day  of  for- 
feiture was  fixed,  from  the  time  when  the  mortgage  was  created. 
Ibid.     (See  Rev.  Code,  ch.  65,  sec.  19.) 
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50.  Whether  one  can  file  a  bill  in  the  character  of  a  judg- 
ment creditor  of  a  person  stated  to  be  a  mortgagor,  for  the  pur- 
pose of  being  let  in  to  redeem,  without  giving  to,  or  admitting 
m,  the  mortgagee  a  good  title,  quaere.  It  would  seem  to  be  in- 
consistent with  the  scope  and  object  of  such  a  bill,  to  impeach 
the  title  of  the  person  from  whom  the  redemption  is  soua-ht. 
Hid.  ^ 

51.  "Where  one  took  an  absolute  bill  |of  sale  for  a  slave  for 
whom  he  paid  a  full  price,  and  at  the  same  time  gave  to  the  sel- 
ler, on  a  separate  paper,  an  instrument,  promising  that  if  the 
latter  would,  on  some  day  in  the  ensuing  month,  "tender"  to 
him  the  same  price,  he  would  "give"  hnn  ^the  same  slave;  ad- 
ding, "if  faihng  to  comply  on  that  day,  this  shall  no  longer 
stand  good  against  me;"  and  it  did  not  appear  that  there  was 
any  mention  then  made  of  a  mortgage,  or  that  a  loan  was  ever 
talked  of,  or  contemplated  between  the  parties,  or  that  the  ven- 
dor set  up  any  claim  to  the  slave,  either  as  a  mortgagor,  or  in 
any  other  way,  until  ten  years  afterwards ;  it  ivas  held  that  the 
transaction  was  never  regarded  by  |the  parties  as  a  mortgage, 
but  only  as  an  agreement  for  a  re-sale,  of  which  the  vendor  had 
lost  the  benefit,  by  not  complying  Avith  its  terms.  Munnerlin  v. 
Birmingham^  2  Dev.and  Bat.  Eq.,  358. 

52.  It  is  not  usual  now  to  decree  the  foreclosure  of  a  mort- 
gage simply ;  for  it  is  almost  always  more  beneficial  to  the  one 
or  other  of  the  parties  to  sell  the  premises.  It  is  not  erroneous, 
however,  to  decree  a  foreclosure,  when  neither  party  asks  the 
court  for  a  sale.      Green  v.  Crocl'etf,  2  Dev.  and  Bat.  Eq.,  390. 

53.  The  plaintiff,  by  an  absolute  deed  of  bargain  and  sale, 
conveyed  a  tract  of  land  to  the  defendant,  who,  at  the  same 
time,  agreed  that  the  plaintiff  might  have  the  land  back,  pro- 
vided he  repaid  the  purchase  money  and  interest  within  two 
years,  or,  if  he  could,  within  that  time,  sell  it  to  any  one  who 
would  give  a  higher  price.  Both  parties  spoke  of  it  as  a  sale, 
and  the  price  given  was  the  fuU  value  of  the  land,  it  ivas  held 
that  tne  agreement  amounted  only  to  a  contract  for  the  resale  of 
the  land  within  two  years,  and  did  not  constitute  a  mortgage. 
King  v.  Kincey,  1  Ired.  Eq.,  187. 

54.  Where  a  bargainor  executes  a  deed  absolute  on  its  face, 
and  asks  a  court  of  equity  to  declare  it  a  mortgage,  he  must 
show  that  the  real  intent  of  the  parties  was,  that  it  should  be 
only  a  security,  and  that  it  was  put  in  the  form  of  an  absolute 
deed  by  reason  of  the  ignorance  of  the  draftsman,  or  from  mit  - 
take  of  the  parties,  or  because  of  undue  advantage  taken  ol  the 
necessities  of  the  debtor.    McDonald  v.  3IcLeod,  1  Ired.  Eq.,  221. 

55.  Solemn  instruments  between  parties  able  to  contract  must, 
in  the  presumption  of  every  court,  declare  the  truth  in  regard 
to  the  subject  matter  of  their  contract,  unless  error,  mistake  or 
imposition  be  shown.     Ibid. 
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56.  Where  the  instrument  given  was  an  absolute  bill  of  safe  - 
for  a  slave — where  the  sum  paid  was  not  grossly  dispropor- 
tionate to  the  value  of  the  slave — where  it  did  not  appear  that 
the  agreement,  on  the  part  of  the  defendant,  that  the  plaintiflfe 
might  have  the  slave  on  re-payment  of  the  purchase  money, 
was  made  before  or  at  the  time  of  the  execution  of  the  bill  of 
sale — where  the  defendant  had  refused  to  take  a  mortgage,  and 
seven  years  had  elapsed  without  any  claim  on  the  part  of  the 
plaintiffs,  the  court  would  not  consider  the  bill  of  sale  as  a  mort- 

fage,  and  dismissed  the  plaintiffs'  bil  Icalliug  for  such  a  decree. 
Hd. 

57.  Conveyances  which  are  absolute  on  their  face  must  be  held  , 
to  be  absolute,  unless  there  be  cogent  and  clear  j)root  to  the 
contrary,  and  something  like  mistake  or  fraud  or  undue  advan- 
tage in  getting  such  a  conveyance  established,  as  well  as  some 
evidence  that  the  parties  have  acted  in  the  business  as  upon  a 
mortgage.     Lewis  v.  Oioen,  1  Ired.  Eq.,  290. 

58.  But  the  form  of  the  deed  is  not  conclusive.  The  argu- 
ment from  it  may  be  answered  by  a  variety  of  circumstancea; 
as,  if  the  price  was  grossly  inadequate,  or,-  though  the  inade- 
quacy were  not  gross,  if  the  state  of  the  possession  indicated  a 
continuing  interest  in  the  apparent  vendor,  or  if  what  was  called 
the  purchase  money  was  secured  by  the  bond  of  the  vendor,  or: 
interest  was  paid,  or  the  like.     Ibid. 

59.  In  ascertaining  whether  a  deed  given  by  A  to  B  for  a  tract 
oi"  land  was  intended  to  be  a  a  full  and  absolute  conveyance  of 
all  A's  interest,  or  only  as  a  security  for  money  advanced  by  B 
to  A,  a  great  disproportion  between  the  value  of  the  land,  and 
the  sum  paid  for  it,  is  strong  evidence  that  the  deed  was  given 
as  a  security  merely.     Howlett  v.    Thompson,   I  Ived.  Eq.,  369.. 

60.  The  court  decides,  upon  the  parol  proof  in  the  case,  in  op- 
position to  the  defendant's  answer,  that  there  was  a  defeasanoe 
to  an  absolute  bill  of  sale  for  a  negro  by  the  plaintiffs  to  the  de- 
fendant, by  Avhich  the  defendant  was  to  re-convey  the  negro  on 
being  re-paid  the  sum  he  had  advanced  the  plaintiffs,  *and  de- 
crees that  the  plaintiffs  may  redeem  the  negro  upon  paying  the 
jTiincipal  advanced  and  interest  thereon,  deducting  the  hire  of 
t4ie  negro  since  he  came  to  the  defendant's  possession,  and  or- 
ders an  account  upon  that  principle.  Bethune  v.  Terry,  1  Ired. 
Eq.,  397. 

61.  To  turn  an  absolute  deed  iiffo  a  mortgage,  the  price  must 
be  grossly  inadequate.  But  where  the  difference  between  the 
pice  given  and  the  value  of  the  property,  as  estimated  by  witnesf*- 
t^,  is  only  such  as  may  often  arise  in  actual  sales  a  court  of  equi-- 
ty  will  not  be  authorized  to  declare  a  deed,  absolute  on  its  face, , 
to  be  only  a  mortgage  or  security  for  money  advanced.  McLau— 
rm  V.  Wright,  2  Ired.  Eq.,  94. 
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62."  The  court  cannot  declare  a  deed,  absolute  on  its  face,  to  ' 
be  a  mortgage,  simply  on  the  testimony  of  a  witness  that  a  pre- 
vious agreement  had  been  made  lor  a  mortgage,  when  there  is 
no  evidence  of  imposition,  and  the  party  giving  the  deed  knew, 
ait  time  of  its  execution,  that  he  was  executing  an  absolute  deed 
and  not  a  mortgage.  Such  parol  evidence  can  only  be  acted  on 
M'hen  there  has  been  a  mistake  or  fraud  in  making  the  written 
conveyance  difierent  from  the  original  contract.     Ihid. 

03.  When  a  mortgagee  takes  actual  possession  of  the  mort- 
gaged premises,  he  becomes  tenant  of  the  land,  and  subjects 
liimselt  to  the  highest  fair  rent  and  becomes  responsible  lor  all 
such  acts  or  omissions  as  would,  under  the  usual  leases,  consti- 
tute claims  on  an  ordinary'  tenant.  But  if  he  commit  acts  of 
waste,  such  as  clearing. lands,  &c.,  by  which  the  value  ot  the 
rent  is  temporarily  increased,  the  mortgagor,  in  calling  upon 
him  to  account,  cannot  make  him  responsible  both  for  the  acts 
of  waste  and  the  enhanced  rent  arising,  from  such  acts.  Morri- 
8(m-  V.  3[cLeod,  2  Ired.  Eq.,  108. 

64.  Where  it  appeared  to  the  satisfaction  of  the  court,  that 
at  a  sale  of  the  plaintiff's  land  by  execution,  the  defendant 
agi'eed  to  purchase  the  land  and  that  the  plaintiff  might  redeem 
it  by  paying  the  purchase  money  and  interest,  and  in  conse- 
quence of  this  agreement  bidders  were  deterred  from  bidding, 
and  the  land  was  sold  greatly  below"  its  value ;  it  teas  held  that 
the  plaintiff  had  a  right  to  redeem,  by  paying  the  defendant  the 
pm'chase  money  and  interest,  and  also  such  other  sums  as  he 
might  owe  him  on  a  general  account.  Turner  v,  Kinq,  2  Ired. 
Eq.,  132. 

65.  On  a  bill  alleging  that  the  plaintiff's  negroes  had  been 
formerly  sold  at  public  auction,  and  purchased  by  the  defendant 
under  an  agreement  that  the  plaintiff  might  redeem  them  by  re- 
paying the  purchase  money  and  interest,  and  that  in  consequence 
of  such  agreement  being  known  the  defendant  was  enabled  to 
purchase  at  very  inadequate  prices,  and  praying  that  the  plain- 
tiff be  permitted  to  redeem,  the  court  cannot  decree  for  the  plain- 
tifi,  unless  upon  proof  of  a  distinct  agreement  to  redeem,  or 
upon  plain  evidence  of  undue  advantage  taken  of  the  plaintiff"  . 

•or  imposition  upon  hiin.     Aheniatliy  v.   Hohe,  2  Ired.  Eq.,  157. 

66.  ]\Iere  proof  of  a  friendly  intention  on  the  part  of  the  de- 
fendant to  favor  the  plaintiff  by-  letting  him  have  the  use,  upon 
advantageous  teVms,  of  such  negroes  as  he  might  buy,  or  even 
of  a  purpose  to  let  him  have  the  negroes  back,  if  he  should  be 
able  in  a  reasonable  time  to  re-pay  the  price  given  and  the  in- 
terest, ^vill  not  entitle  the  plaintiff  to  a  decree.     Ihid. 

67.  A  fair  and  full  price  given  for  property  and  no  security 
taken  for  the  sum  thus  advanced,  strongly  implies  an  absolute, 
and  not  a  redeemable  purchase.     Ibid. 

68.  Where  a  bill  is  brought  to  enforce  the  payment  of  a  sum 

29 


442  MOETGAGE. 

of  money  secured  by  mortgage,  by  a  sale  of  tlie  Tnortgfrged 
premises,  and  it  turns  out  upon  a  sale  taking  place,  that  the  pro- 
ceeds of  such  sale  will  not  satisfy  the  amount  ascertained  to  be 
due ;  'and  where  the  creditor  has  no  means  of  recovering  the 
balance  at  law,  and  especially  where  he  has  been  deprived  of 
his  legal  securities  by  the  fraud  or  misconduct  of  the  debtor,  a 
court  of  equity  will  order  execution  to  issue  for  the  amount  re- 
maining unsatisfied.      JVaddell  v.  Hewitt,  2  Ired.  Eq.,  252. 

69.  Where  a  person  comes  to  redeem  property  conveyed  to 
him  by  a  deed  absolute  on  its  face,  the  onus  of  proving  an  agree- 
ment to  redeem  lies  on  him;  and  where  the  answer,  without 
evasion  plainly  denies  the  right  of  redemption,  the  proofs  must 
be  clear,  consistent  and  cogent,  composed  of  circumstances  in- 
compatible with  the  idea  of  an  absolute  purchase,  and  leaving 
no  doubt  on  the  mind.     Franldin  v.  liohcris,  2  Ired.  Eq.,  o80. 

70.  Under  the  act  of  1821)  (&ee  Eev.  Code,  ch.  37,  sec.  22)  reg- 
istration is  an  essential  ingredient  in  a  mortgage  or  deed  of 
trust,  to  make  it  that  instrument,  or  constitute  a  deed  or  secu- 
rity, as  against  a  creditor  or  purchaser,  Fleming  v.  Bur  gin,  2 
Ired.  Eq.,  584. 

71.  In  a  bill  for  redemption,  an  absolute  deed  is  not  conclu- 
sive, but  it  can  be  shown  to  be  a  mortgage  by  some  admissions 
of  the  defendant  in  his  answer,  or  by  a  chain  of  circumstances 
that  render  it  almost  as  certain  that  it  was  intended  as  a  secu- 
rity, as  if  it  had  been  expressed  in  the  deed ;  such  as  the  disparity 
between  the  sum  advanced  and  the  value  of  the  property;  the 
continued  possession  of  the  former  owner;  written  admissions 
in  stating  accounts  as  for  mortgage  money.  But  there  is  no 
case,  in  which  relief  has  been  given,  upon  mere  proof  by  wit- 
nesses of  declarations  by  the  party,  in  opposition  to  the  deed 
and  the  answer.     Allen  v.  31cliae,  4  Ired.  Ec,  325. 

72.  A  person  who  has  no  right  to  property  wliich  he  mort- 
gaged, cannot  have  a  decree  for  redemption.  Purvis  v.  Brown^ 
4  Ired.  Eq.,  413. 

73.  A  right  to  redeem  property  mortgaged  may  be  reserved 
to  a  stranger  to  the  contract,  but  it  must  be  by  an  express  re- 
servation.    Ibid. 

74.  A  deed,  absolute  on  its  face,  may  be  shown  to  have  been 
intended  merely  as  a  security,  though  not  by  parol  evidence, 
by  itself,  that  it  was  meant  to  be  a  mortgage ; .  but  it  must  be  by 
clear  and  cogent  evidence,  as  by  proof,  dehors  of  facts  and  cir- 
cumstances, which,  to  the  apprehension  of  men  versed  in  busi- 
ness and  judicial  minds,  are  incompatible  with  the  idea  of  a  pur- 
chase, and  leave  no  fair  doul)tthat  a  security  only  was  intended. 
Blaclavell  v.  Overhy,  6  Ired.  Eq.,  38. 

75.  Where  A  made  a  conveyance  to  B  and  C  absolutely  on  its 
face,  for  his  iiiterest  in  a  gold  mine,  for  the  consideration  of  $40, 
when  it  was  shown  to  be  worth  $400;  when  A,  at  the  time,  was 
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in  great  distress  for  money ;  wlien  the  alleged  price  was  not  paid 
^t  the  preparation  or  execution  of  the  deed,  nor  any  security 
given  for  it;  when,  upon  the  interest  being  afterwards  sold  by 
B  and  C  for  $400,  they  retained  $40,  and  paid  A  $60  more  out 
of  the  amount  received  on  the  sale;  when  A  asserted  in  the 
presence  of  B  and  C  that  he  had  made  the  conveyance  in  trust 
and  they  did  not  deny  it ;  when  A,  after  the  conveyance  contin- 
ued in  possession  of  the  mine,  taking  tlie  profits  as  he  had  done 
before,  it  teas  held  that  the  deed  must  be  deemed  and  taken  by 
the  court,  as  intended  for  a  security  only,  and  that  A  was  enti- 
tled to  the  same  relief  as  if  it  had  appeared  on  the  face  of  the 
instrument.     Ihid. 

76.  In  the  case  of  bills  for  the  redemption  of  mortgages,  it  is 
now  the  usual  course  of  the  court,  not  to  require  the  mortgagor 
to  pay  the  debt  and  costs  by  a  given  day,  or  that  his  bill  shall 
stand  dismissed,  but,  in  default  of  payment,  to  order  a  sale  of 
the  mortgaged  property,  and  out  of  the  proceeds  discharge  the 
iucumbrauce,  and  then  pay  the  surplus  to  the  mortgagor.  In- 
gram V.  Smithy  6  Ired.  Eq.,  97.  , 

77.  Where  a  deed  is  absolute  on  its  face,  it  cannot  be  con- 
verted into  a  mortgage  or  security  for  a  debt,  merely  by  the 
evidence  of  the  declarations  of  the  parties,  or  the  unaided  mem- 
ory of  witnesses.  There  must  be  proof  of  facts  and  circumstances, 
dehors  the  deed,  incompatible  witli  the  idea  of  a  purchase  and 
leaving  no  doupt  on  the  mind.  There  must  be  an  allegation, 
that  the  clause  of  redemption  was  admitted  by  reason  of  igno- 
rance, mistake,  fraud  or  undue  advantage.  Kelly  v.  Bryan,  6 
Ired.  Eq.,  283. 

78.  A  mortgagor  who  has  not  paid  the  amount  of  the  money 
lent  on  the  mortgage  and  admitted  to  be  due,  nor  brought  it  into 
court,  cannot  enjoin  the  mortgagee  from  collecting  the  amount 
due,  nor  fi;om  recovering  in  ejectment  the  mortgaged  premises, 
although  the  plaintiff  alleges  that  the  contract  was  usurious. 
Cunningham  v.  Davis,  7  Ired.  Eq.,  5. 

79.  A  deed  absolute  on  its  face  may  be  converted  into  a  mere 
security  for  money  lent,  by  an  allegation  that  such  was  the  in- 
tention, and  that  the  condition  was  omitted  by  mistake  or  sur- 
prise, or  by  the  fraud  or  opi)ression  of  the  party,  who  procured 
its  execution,  provided  the  allegation  is  clearly  establislied  by 
parol  evidence  of  admissions  and  declarations  of  the  party,  aided 
and  confirmed  by  facts  and  circumstances.  Sdlars  v.  Stalciir>,  7 
Ired.  Eq.,  13. 

80.  Where  in  a  case  of  that  kind,  the  admissions  of  the  party 
were  proved,  and  his  answer  to  a  bill  filed  against  him  was  un- 
fair and  equivocal,  and  where  it  was  also  pnn'cd  that  tlie  sum 
paid  was  grossly  inadequate  as  a  consideration  for  an  al)Solute 
sale;  that  the  plaintiff  was  in  need  of  money  and  was  in  the 
power  of  the  defendant  who  held  executions  against  him ;  that 
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the  plaintiff  retained  possession  for  some  short  time,  made  a- 
contract  to  sell  the  land  and  put  a  tenant  into  possession  to  hold 
for  him,  who  did  so  hold  nntil  the  defendant  expelled  him,  it ' 
was  held  that  the  deed  should  be  held  merely  as  a  security  for 
the  money  actually  advanced.     Ibid. 

81.  Where  it  was  alleged  that  a  deed,  which  appeared  on  its 
face  to  be  an  absolute  sale  of  land,  was  intended,  in  reality,  as  a 
mere  security  for  money  lent  or  advanced,  iY  was  held,  that  the 
lollowing  facts  were  entirely  inconsistent  with  the  fact  of  an  ab- 
solute sale,  and  showed  that  the  sale  could  only  have  been  in- 
tended as  a  mortgage:  1st,  that  the  consideration  expressed  was 
less  than  one-third  of  the  value  of  the  land,  and  the  grantor 
could  have  then  sold  it  for  its  value;  2ud,  that  under  the  same 
arrangement,  under  which  the  land  was  conveyed,  and  about 
the  same  time,  the  grantor  took  a  bill  of  sale,  absolute  on  its 
face,  for  some  perishable  property  as  corn,  &c.,  and  it  was  ad- 
mitted that  that  was  only  a  security  ft')r  the  loan  of  money;  3rd, 
that  the  grantor  remained  in  the  possession  of  the  land  for  near- 
ly two  years,  before  it  was  claimed  by  tlie  grantee  and  ho  made 
no  charc/e  for  rent;  4th,  that  the  sum  paid  on  the  mortgage  of 
the  perishable  property  exceeded  the  amount  due  on  that  mort- 
gage; 5th,  that  the  sum  alleged  as  the  value  of  the  land  and  the 
purchase  money  was  a  precise  and  peculiar  fraction,  to  w4t; 
$31  40-100.     Kemp  v.  Earp,  7  Ired.  Eq.,  167. 

82.  A  executed  a  mortgage  to  B  to  secure  the  payment  of  a 
certain  debt  due  from  A  to  B,  and  also  transferred  to  B  without 
endorsement,  four  notes  on  a  third  person.  B,  at  the  same  time, 
executed  a  deed,  in  which  it  was  stipulated  that  "  B  should  not 
call  on  A,  or  hold  him  liable,  until  the  insolvency  or  inability  to 
pay  of  the  obligors  is  ascertained  by  legal  process,"  it  was  held 
that  the  mortgage  and  the-  deed  being  executed  at  the  same 
time  must  be  construed  together;  and  that  the  collections  by  le- 
gal process  referred  only  to  a  judgment  and  execution  at  law, 
and  that  the  party  was  not  bound  to  resort  to  a  court  of  equity, 
to  remove  any  impediments  to  a  satisiaction  of  a  judgment  ana 
execution  at  law,  such  as  a  fraudulent  conveyance,  or  the  like. 
Burton  v.  Wheeler,  .7  Ired.  Eq.,  217. 

83.  Where  a  party  executes  a  deed  knowing  it  to  be  absolute, 
it  must  be  held  to  be  absolute,  unless  strong  and  clear  proof  can 
be  adduced  of  mistake  or  imposition.  To  turn  an  absolute  deed 
into  a,  mortgage  on  the  ground  of  inadequacy  of  price,  tlie  price 
must  be  grossly  inadequate.    Elliott  v.  MaxiceU,  7  Ired.  Eq.,  246. 

84.  The  principles  in  relation  to  dealings  between  trustee  and 
cestui  que  trust,  as  adopted  by  com-ts  of  equity,  do  not  apply  to 
the  case  of  mortgagor  and  mortgagee.  Dependence  and  the 
duty  of  protection  ai-e  not  involved  in  this  relation,  and  thev 
may  deal,  subject  only  to  the  ordinary  principles ;  with  this  dit 
lerence,  that  the  relation  is  a  circumstance  which  always  cre-o 
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ates  suspicion,  and  aids  in  the  proof  of  an  allegation  of  oppres- 
sion and  undue  advantage,  when  there-is  a  gross  inadequacy  of 
price,  and  other  circumstances  tending  to  show  fraud.  Chap- 
man V.  2MI  7  Ired.  Eq.,  292. 

85.  What  facts  are  sufficient  to  show  that  a  deed  absolute  on 
its  face,  was  intended  as  a  mere  security  tor  money.  Moore  v. 
luey,  8  Ired.  Eq.,  192. 

8(3.  Where  a  bill  is  filed  for  the  purpose  of  havmg  a  deed,  ab- 
solute'on  its  face,  declared  merely  a  security,  and  the  answer 
denies  directly  an  agreement  for  redemption,  and  avers  positive- 
ly a  purchase,  such  a  deed  and  answer  constitute  a  defence,  not, 
indeed,  conclusive  under  all  circumstances,  but,  at  the  least,  not 
to  be  repelled,  but  by  the  clearest  and  most  cogent  proofs  from 
facts  and  circumstances.     Ibid. 

87.  When  parties  reduce  a  contract  to  writing,  the  instrument 
is  strong  evidence  that  what  it  speaks  is  the  truth;  nor  can  that 
conclusion  be  repelled  so  as  to  turn  an  absolute  deed  into  a 
mortgage,  by  any  evidence  which  is  not  clear  and  cogent.  Wiles 
V.  Harshaw,  8  Ired.  Eq.,  308. 

88.  In  a  bill  to  redeem  property  conveyed  to  the  defendant 
by  a  deed  absolute  on  its  face,  a  court  of  equity  will  not  relieve 
the  plaintiff,  upon  mere  proof  of  the  party's  declarations ;  there 
must  be  proof  of  fraud,  ignorance  or  mistake,  and  of  facts  and 
circumstances  dehors  the  deed  inconsistent  with  the  idea  of  an 
absolute  purchase.     Soivell  v.  Barrett,  Busb.  Eq.,  50. 

89.  Where  A  took  an  absolute  deed  for  a  tract  ^f  land  from 
B,  and  then  executed  an  agreement  in  writing  with  C,  reciting 
that  he  had  a  deed  for  C's  land,  for  which  he  had  paid  the  pur- 
diase  money,  and  therein  bound  himself  to  make  C  a  deed  on 
her  paying  back  the  purchase  money  within  two  years,  and  it 
appearing  from  this,  as  well  as  from  other  facts,  that  A  was  to 
hold  the  land  merely  as  a  security  for  his  debt,  it  teas  held  that 

■  C,  upon  her  payment  of  the  purchase  money,  with  interest,  was 
^entitled  in  equity  to  a  conveyance  of  the  land  from  A,  and  to 
an  account  for  the  rents  and  profits,  the  time  of  the  payment 
not  being  of  the  essence  of  the  contract.  Mason  v.  Hearne^ 
Busb.  Eq.,  88. 

90.  Where  a  bill  for  the  foreclosure  oi  a  mortgage  submits  to 
a  sale  of  the  land  moi-tgaged,  a  sale  is  usually  ordered  as  most 
(X)nvenient  for  both  parties.     Averett  v.  Ward,  Busb.  Eq.,  192. 

91.  In  order  to  correct  a  deed  which  is  absolute  on  its  face, 
and  to  convert  it  into  a  secmity  for  a  debt,  it  must  be  alleged 
and  proved  that  the  clause  of  redemption  was  omitted  by  reason 
of  ignorance,  mistake,  fraud,  or  undue  advantage;  and  the  in- 
tention must  be  established,  by  proof  not  merely  of  declarations, 
but  of  facts  dehors  the  deed,  inconsistent  with  the  idea  of  an 
aJDsolute  purchase.     Broivn  v.  Carson,  Busb.  Eq.,  272. 

-92.  -In  order-  t-o  convei-t  an  absolute  conveyanee  into  .a  mere 
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security  for  money  loaned,  it  must  be  alleged  and  proved,  1st',. 
that  the  agreement  was  for  the  conveyance  as  a  mere  security;' 
2ndly,  that  the  defendant  was  induced  to  execute  an  absolute 
conveyance  by  fraud,  imposition  or  undue  influence.  Cook  v. 
Gudger,  2  Jones  Eq.,  172. 

93.  A  mere  gratuitous  offer  to  allow  the  assignor  of  a  title 
bond  for  land  to  pay  back  the  purchase  money  with  interest,  if 
done  within  twelve  months,  is  not  sufficient  ground  to  convert 
an  absolute  conveyance  into  a  mere  security  for  the  money  paid. 
Ibid. 

94.  To  convert  a  deed  absolute  in  its  terms  into  a  security  for 
a  debt  in  the  nature  of  a  mortgage,  so  as  to  give  right  to  the 
bargainor  to  redeem,  besides  parol  admissions  of  the  bargainee 
that  the  deed  was  intended  as  a  mere  security,  there  must  be 
facts  proved  deliors  the  deed,  inconsistent  with  the  idea  of  an 
absolute  conveyance,  and  proof  of  fraud,  oppiession,  ignorance 
or  mistake,  so  as  to  account  for  the  fact  of  the  deed  being  abso- 
lute when  such  was  not  the  intention.  Brothers  v.  Harrell,  2 
Jones  Eq.,  209.     S.  P.,  Glissom  v.  Mil,  2  Jones  Eq.,  256. 

95.  Although  there  be  some  facts  dehors  the  deed  tending  to 
sliow  a  mortgage,  yet  if  there  be  other  facts  perfectly  incon- 
sistent with  the  idea  of  an  absolute  sale,  and  the  repugnancy 
between  the  mortgage  sought  to  be  established  and  the  terms  of 
the  deed  be  still  unexplained,  a  court  of  equity  will  not  inter- 
fere with  the  legal  rights  of  the  parties.     Ibid. 

96.  Where  the  mortgaged  premises  were  sold  under  a  prior 
lien,  of  the  existence  of  which  the  parties  were  ignorant,  and 
the  land  was  bought  by  a  third  person  who  sold  the  same  to  the 
mortgagor,  it  was  held  that  the  transaction  was  only  a  removal 
of  the  incumbrance  by  the  mortgagor,  as  he  was  in  duty  bound 
to  do,  and  the  right  of  the  mortgagee  was  not  thereby  impaired.. 
Jones  V.  Kingsej/,  2  Jones  Eq.,  463. 

97.  Where  the  purchaser  of  an  equity  of  redemption,  ten- 
dered the  mortgage  money,  but  upon  a  condition  which  he  had 
no  right  to  impose,  he  cannot,  upon  its  being  refused,  insist  on 
an  abatement  of  the  interest.     Bires  v.  Dudley,  3  Jones  Eq.,  126. 

98.  To  convert  an  absolute  conveyance  into  a  mortgage  or  se- 
curity for  money,  there  must  be  facts  and  circumstances  dehors 
the  deed,  showing  that  it  was  so  intended  to  be,  and  proof  of 
the  declarations  of  the  parties  alone  will  not  be  sufficient.  Col- 
vard  V.  Wangh,  3  Jones,  Eq.,  335. 

99.  The  fact  that  a  bargainor,  in  an  absolute  deed,  remained 
in  possession  of  the  land  conveyed,  for  more  than  a  year  after 
the  sale,  using  it  as  his  own,  is  dehors  the  declarations  of  the  de- 
fendant, and  inconsistent  with  the  idea  of  an  absolute  purchase; 
and  if,  in  addition,  it  be  proved  that  the  seller  was  hard  pressed 
for  money,  that  the  price  paid  was  not  more  than  half  the  value 
of  the  land,  and  that  the  defendant  promised  to  execute  a  bond. 
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for  a  re-conveyance,  which  he  afterwards  refused  to  do,  a  suffi- 
cient  case  is  made  ont  to  entitle  the  plaintiff  to  a  re-conveyance, 
on  the  re-payment  of  the  sum  advanced,  with  interest,     btsd  v. 

5?acA-,  o  Jones  Eq.,  427.  r- i      -.        i         r       i  f   . +-+i^ 

100  \  corporation  held  a  tract  of  land  under  a  bond  for  title 
when  the  purchase  money  should  be  paid.  This  equity  it  was 
aarreed  bv  the  corporation,  should  be  mortgaged  m  behalf  of  cer- 
tain individual  members  who  were  about  to  incur  personal  lia- 
bilities for  the  company,  and  such  agreement  was  entered  m  the 
minutes  of  the  companv,  and  afterwards  a  deed  of  trust  Avas 
made  in  conformity  therewith.  It  was  held  that  these  members 
haviiio-  acted  on  the  faith  of  the  resolution  were  entitled  to  the 
security,  and  that  it  was  of  a  nature  to  be  upheld  m  equity,  and 
that  tlie  deed  of  trust  was  but  a  confirmation  of  the  agreement, 
and  had  relation  to  the  resolution;  and  further  that  this  equity 
overreached  a  lien  acquired  by  a  judgment  creditor,  who  had 
filed  a  bill  to  subject  it,  he  having  notice  of  the  prior  equity. 
Miller  v.  i¥oore,  3  Jones  Eq.,  431. 

101. 'a  mortgagee  in  a  bill  for  foreclosure  cannot  bring  m  one 
who  is  in  possession  of  a  part  of  the  mortgaged  premises  claim- 
ing it  adverselv,  and  pray  to  have  his  title  deed,  set  aside  as  hav- 
ing been  voluntary,  and  also  antedated' to  defraud  the  mortgage 
and  other  creditors,  the  bill  not  alleging  any  impediment  m  the 
way  of  the  plaintiff's  suing  at  law.    BoyeTj  v.  Shuie,  4  Jones  Eq., 

174. 

102.  A  deed  Avhich  has  a  proviso  for  "  the  privilege  of  redeem- 
ing the  property  conveyed,"  imports  prm«/ac/e  that  it  was  inten- 
ded as  a  mortgarje,  and"  not  a  sale.      [Vilson  v.    Weston,  4  Jones 

Eq.,  349.  ^   .       , 

103.  In  a  question,  whether  an  interest  conveyed  in  slaves 
was  intended  as  a  security,  or  a  conditional  sale,  the  facts  that 
the  bargainer  Avas  illiterate,  needy,  and  in  the  power  of  the  bar- 
gainee ;  also  that  the  price  Avas  grossly  inadequate,  and  was  not 
paid,  but  only  promised  to  be  paid ;  added  to  the  fact  that  the 
deecl  included  a  much  larger  interest  in  the  property  than  the 

jDargainor  had,  are  very  decisive  proofs  that  a  mortgage  only 
Avas  intended.     Ih'id. 

104.  A  mortgagee  having  engaged  with  the  A\afe  of  the  mort- 
ga^-or,  that  upon  a  part  of  his  debt  being  satisfied,  he  would 
assign  for  her  benefit,  his  interest  in  the  debt  and  the  property 
mortgaged;  and  in  pursuance  thereof,  liaAnng  assigned  the  same 
to  a  third  person,  it  was  held  that  the  assignee  Avas  entitled  to 
enforce  against  the  wife's  legatees  of  tlie  property  an  agreement 
by  Avhich,  at  the  time  she  Avas  soliciting  him  to  aid  her  in  secu- 
ring the  benefits,  she  engaged  that  upon  her  death,  her  interest 
in  the  mortgaged  property  should  be  subjected  to  pay  the  debts 
due  to  such  assignee  by  the  mortgagor.  Bowers  y.  Strudwiclc,. 
G  Jones  Eq.,  288. 
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105.  In  taking  an  account  under  a  decree  which  directed  that 
the  mortgaged  property  in  possession  of  the  mortgagee  should 
be  retained  by  liim  in  satisfaction  of  the  mortgage  debt  at  a  val- 
uation to  be  fixed  by  the  clerk,  the  valuation  of  the  property 
must  be  fixed  upon  its  worth  in  specie.  Bowers  v.  Strudivick,  1 
Winst.  Eq.,  64. 

See  (Assignment,  7-8.)  (Fraud — Conveyances  fraudulent  as 
to  subsequent  purchasers,  3-6.)  (Limitations  and  lapse  of  Time 
— When  the  statute  or  lapse  of  time  will  bar,  12-28-48-50-55- 
57-59-60-61-78-90-91-94.)     (Registration,  4-5-6.) 


NE  EXEAT. 

1.  The  rule  that  courts  of  equity  interfere  by  ne  exeat  only  in 
case  of  equitable  demands,  applies  where  money,  and  not  prop- 
erty, is  the  subject  of  controversy.  Edwards  v.  Massetj,  1  Hawks, 
359. 

See  (Injunction  and  Sequestration — When  an  injunction  or 
sequestration  will  be  granted,  62-91.) 


NEW  TPJAL. 

WHEN   A   COURT    OF   EQUITY   A^LL   ORDER   A   NEAV '  TRIAL   AT   LAW. 

1.  Where  a  bill  sets  forth  the  fact  of  afbrmer  trial  at  law,  and 
the  discovery,  after  that  trial,  of  evidence  which  goes  to  fix  a 
perjury  upon  the  only  witness,  whose  teefimony  was  important* 
in  the  trial,  the  court  refused  to  dismiss  the  bill,  but  retained  il 
until  the  hearing.     FeacprmiY.  King,  2  Hawks,  295. 

2.  On  the  hearing,  the  facts  set  forth  being  affirmed,  the  court 
decrees  a  new  trial  in  the  county,  where  the  original  trial  was 
had,  prohibiting  both  parties  from  taking  advantage  of  the  lapse 
of  time.     Peagram  v.  King,  2  Hawks,  605. 

3.  Where  there  has  been  a  judgment  at  law,  a  court  of  equity, 
except  in  a  case  of  fraud,  will  not  interfere  in  behalf  of  either 
party,  upon  the  ground  of  testimony 'being  discovered  since  the 
trial,  which  was  unknown  to  the  party  at  the  time  of  the  trial 
and  which  would  have  materially  varied  the  result.  ..P&iceUw. 
.  Watson,  6  Ired.  Eq.,  94. 
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4.  Where  a  party  has  had  a  trial  at  law  on  a  case  exclusively 
•  withiu  the  jurisdiction  of  a  court  of  law,  a  court  of  equity  will 
aiot  interfere  with  the  judgment,  except  for  some  new  matter  not 

known  to  the  party  while  the  court  of  law  had  the  case  in  its 
power,  and  this  not  for  matter  to  repel  the  charge  by  opposing 
proofs,  but  such  as  to  destroy  his  adversary's  proof  Houston  v. 
Smith  (3  Ired.  Eq.,  2(34. 

5.  Whether  a  court  of  equity  Avill  interfere  in  a  case  at '  law, 
where  the  verdict  was  obtained  by  the  testimony  of  a  -witness, 
which  was  known  to  be  false  by  the  party  using  it ;  and  which 
the  opposite  party  had  no  means  of  contradicting  at  the  trial,  or 
in  time  to  support  a  rule  for  a  new  trial,  and  with  the  further 
ground  offered,  that  the  false  witness  has  been  prosecuted  lor 
perjury,  or  has  absconded  so  as  not  to  be  answerable  to  the  pro- 
cess of  the  laAv  qucere.     Dijche  v.  Patton.  8  Ired.Eq.,  295. 

6.  If  a  verdict  be  obtained  in  a  court  of  law  by  fraud,  circum- 
vention or  perjury,  a  court  of  equity  may  decree  that  the  pre- 
vailing pai4y  shall  consent  to  give  his  adversary  a  new  trial  in 
the  court  of  law.  But  allegations  that  a  certificate  for  a  pre- 
emption right  was  obtained  from  the  commissioners  of  Cherokee 
lands  by  perjury,  without  specifying  the  particular  perjury,  and 
from  a  mistake  by  the  commissioners,  both  in  respect  of  the  law 
and  the  flicts,  are  not  sufficient  to  authorise  the  interference  of 
the  court  of  equity  with  the  action  oi  the  commissioners.  Bur- 
gess V.  Lovengood,  2  Jones-  Eq.,  457. 

7.  A  court  of  equity  will  not  set  aside  a  verdict  obtained  in  a 
ccmrt  of  law  by  perjury,  and  order  a  new  trial,  unless  the  wit- 
ness on  whose  testimony  the  verdict  was  given,  has  been  convic- 
ted of  perjury,  or  has  died  since  the  trial,  so  that  his  conviction 
has  been  rendered  impossible.  Dijche  v.  Patton,  3  Jones  Eq,, 
332. 


NOTICE. 

"  1.  Notice  of  an  unregistered  mortgage  or  deed  of  trust  con- 
stitutes no  ground  for  relief  in  equity,  against  one  who  takes  a 
subsequent  mortgage  or  deed  in  trust,  and  first  registers  it,  un- 
less the  first  mortgagee  or  trustee  lias  been  prevented  from  reg- 
istering by  the  fraud  of  the  other.  Fleming  v.  Burgin,  2  Ired. 
Eq.,  584. 

2.  In  those  cases  where  notice  of  an  unregistered  deed  will 
CTititle  the  party  to  relief  in  equity,  it  must  be  clearly  sho-wn 
that  such  notice  of  the  contents  of  the  instrument,  as  to  the  sub- 
ject and  purposes  of  ,t.ii£  conveyance,  and  of  thejjitentioji  to^re^ 
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on  it  as  a  conveyance,  substantially  reached  the  party,  in  pais,. 
BB  would  be  derived  upon  those- points  from  the  registry  itselti 
Ibid. 

3.  The  doctrine  of  constructive  notice  applies,  in  this  state, 
not  only  to  lands  but  also  to  slaves,  where  a  deed  of  conveyance 
is  required  in  all  cases  except  Avhere  the  slaves  are  actually  de- 
livered and  the  money  or  money's  value  paid,  or  in  the  peculiar 
case  of  a  gift  from  a  parent  to  a  child  accompanied  by  the  death 
of  the  parent  without  a  will.  Christmas  v.  BlitchelL  3  Ired.  Eq., 
535. 

4.  The  doctrine  of  constructive  notice  applies,  also,  as  to  other 
subjects  of  personal  property,  where  the  purchaser  knows  that 
his  vendor  derived  his  title  under  a  deed,  will  or  other  writine:. . 
Ihkl  _  ^ 

5.  Gross  negligence  on  the  part  of  him  who  deals  with  an  ex-  - 
ecutor  will,  in  equity,  be  considered  notice  of  the  abuse  of  the 
executor's  authority.     Ihid. 

6.  The  registration  of  a  deed  whereby  a  legatee  assigned  his 
interest  in  a  legacy  is  not  notice  sufticient  to  charge  an  execu- 
tor for  payments  subsequently  made  to  the  legatee  on  account 
of  his  legacy.      WaUston  v.  Brasiuell  1  Jones  Eq.,  137, 

7.  Where  a  purchaser  of  land  knows  that  another  person  is  in 
possession  of  the  land,  that  is  sufiicient  notice  of  the  equity  of 
such  person,  especially  where  he  is  to  pay  six  times  more  than 
the  sum  wliich  tlie  deed  to  his  vendor  showed  that  he  had  paid 
not  long  before  for  the  same  land.  Webber  y:  Tai/lor,  2  Jones. 
Eq.,  9.^ 

8.  The  pendency  of  an  action  of  ejectment  against  one  who 
had  contracted  to  purcliase  while  he  was  in   possession,  under  a 
lease  from  his  vendor,  is  no  notice  of  such  former  contract  of: 
purchase  to  a  second  purchaser.     Taylor  v.  Kelly,  3  Jones  Eq. 

9;  The  principle  of  constructive  notice  is  always  resorted  to 
for  the  purpose  of  preventing  the  person  who  has  it,  from  doing 
an  act  to  the  injury  of  another,  and  does  not  apply  where  the 
question  is,  Avhether  one  was  barred  by  his  assent  to  an  act  in- 
tended to  deprive  him  of  his  rights.  Spencer  v.  Spencer,  3  Jones 
Eq.,  404. 

10.  Where  a  party  claimed  title  to  a  slave  by  virtue  of  an 
estoppel  growing  out  o±  a  proceeding  in  a  county  court,  and  a 
bill  Avas  filed  in  equity  to  have  such  proceeding  of  the  county 
court  declared  void  on  account  of  a  mistake,  it  was  held  that  the 
fact  that  the  purchaser  had  consulted  a  friend  as  to  the  validity 
of  the  title  under  such  proceeding,  previously  to  the  purchase,  . 
and  made  the  contract  upon  their  concurring  opinion  that  the 
title  was  good,  was  notice  of  the  plaintiff's  equity,  and  placed 
the  purchaser  in  the  slices  of  his  vendor.  Sijnijson  v.  Houston, . 
3  Jones  Eq.,  487.. 
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ll.  Where  one  has  notice  of  an  opposing  claim,  he  is  put  upon 
enquiry,  and  is  presumed  to  have  notice  of  every  thing  which  a 
proper  enquiry  would  have  enabled  liim  to  discover.  Blavkicood 
V.  Jones.  4  Jones  Eq.,  54. 

See  (Agent  and  Principal — How  far  a  principal  is  affected  by 
the  acts  of  his  agent  or  bv  notice  to  him,  1.)  (Chose  in  action, 
2.)     (Entry,  1-3-11-14-18-21-22-25.)     (Trusts,  4-5.) 


NUISANCE. 

See  (Injunction  and  Sequestration — When  an  injunction  or 
sequestration  will  be  granted,  17-18-19-23-24-25-26-44-45-56 
_93_94_95_119_144_145_146-166-176.)  (Injunction  and  Seques- 
tration— Practice,  45-48.) 


PARTITION. 

I.  Of  real  estate.  |  II.  Of  personal  estate. 

I.       OF    REAL   ESTATE. 

1.  A  partition  in  a  partnership  concern  in  lands  is  a  matter  of 
right,  and  may  be  called  for  by  a  suit  in  equity  at  any  time. 
Collins  y.  Diclinson,  1  Hay.  240,^275.) 

2.  Where  one  died  seized  of  lands  situate  in  two  counties,  and 
those  lying  in  one  county  were  divided  among  the  heirs  at  law 
by  commissioners  appointed  by  the  county  court,  it  luas  held 
that  this  did  not  preclude  the  court  of  equity  from  ordering  a 
sale  of  the  lands  lying  in  the  other  county,  if  it  appeared  to  that 
court  that  a  partition  of  such  lands  could  not  be  made  Avithout 
injury  to  some  of  the  parties.     Struilwich  v.  Ashe,  3  ^lurph.,  207. 

3.  The  act  giving  power  to  courts  oi  equit}^  to  order  the  sale 
of  real  estate  for  the  purpose  of  partition,  directs  the  proceeds 
to  which  the  infants  are  entitled,  to  be  secured  to  such  infants 
or  their  real  representatives.  Hence  each  share  of  the  proceeds 
is  to  be  considered  as  real  estate,  and  if  the  infant  die  before  ar- 
riving at  full  age,  his  heirs  will  succeed  to  it;  but  if  he  die  after 
reaching  full  age,  whether  his  heirs  will  be  entitled  qnere.  Hech- 
stall  V.  Powell,  4  Ha>wks,  216.  (See  Rev.  Code,  ch.  82,  sees. . 
6  and  7.) 
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4.  In  a  partition  of  land  under  the  act  of  assembly,  a  charge 
•  Off  money  upon  the  more  valuable  dividends  for  equality  of  par- 
tition is  a  legal  charge  upon  the  land,  aiid  follows  it  in  the 
hands  of  a  purchaser  for  valuable   consideration  without  notice. 

Wynne  v.  Tiinstall,  1  Dev.  Eq.,  23. 

5.  Money  thus  charged  is  realty,  as  much  as  the  land  for 
which  it  is  a  substitute ;  and  where  it  was  allotted  to  the  share 
of  a, feme  covert,  and  the  husband  had  taken  a  bond  and  given  a 
receipt  for  it  to  the  person  to  whom  the  more  valuable  dividend 
had  been  allotted,  yet  it  was  held  that  the  husband  and  wife 
could  recover  from  the  purchaser  of  this  dividend  the  amount 
so  due  for  her  use.     Ibid. 

6.  Where  land  was  sold  fox  partition  under  the  act  of  assem- 
bly, and  the  share  of  a  feme  covert  paid  to  her  husband,  a  court 
oi  equity  will  decree  her  an  indemnity  against  him.  Bryan  v. 
Bryan,  1  Dev.  Eq.,  47. 

7.  If,  under  such  a  sale,  the  s-hare  of  a  minor  or  feme  covert, 
be  not  vested  according  to  the  act  by  the  decree  of  partition, 
a  court  of  equity  will  supply  that  omission.     Ibid. 

8.  A  feme  covert  being  thus  entitled,  it  ivas  held  that  she  could 
by  her  next  friend,  maintain  a  suit  against  the  administrator  of 
an  estate  of  which  she  was  a  next  of  kin,  and  her  husband,  tx) 
be  indemnified  out  of  her  distributive  share,  for  the  amount  re- 

■'  ceived  by  her  husband  from  the  sale  of  her  real  estate,  and  that 
this  distributive  fund  was  not  liable  as  against  such  claim  to 
the  debts  Avhich  the  husband  owed  either  to  the  administrator 
or  to  his  intestate.      1  bid 

Where  land  is  sold  for  the  purpose  of  partition,  the  share  of  a, 
feme  covert  in  the  proceeds,  is  considered  as  realty,  and  cannot 
be  paid  to  her  husband,  unless  she  directs  it  upon  a  private 
examination.     Exparte  Dozier,  1  Dev.  Eq.,  118. 

10.  The  proceecls  of  land  sold  for  partition  under  the  act  of 
1812,  (1  Rev.  Stat.,  ch.  85,  sec.  7,)  to  which  an  infant  is  entitled, 
remain  real  estate,  until  the  infant  comes  of  age  and  elects  to 
take  them  as  money;  and  if  the  infant  be  a  female  and  marry, 
and  her  guardian,  to  whom  sui'h  proceeds  had  been  paid  by  or- 
der of  the  court  of  equity,  pay  the  same  to  her  husband,  upon 
her  death  they  will  descend  as  land  to  her  real  representatives, 
and  this  whether  she  married  and  died  before  or  after  she  came 
of  age;  if  in  the  latter  case  she  never  elected'herself  while  sole 
to  take  such  proceeds  as  money,  nor  consented,  in  the  manner 
provided  by  law,  after  marriage,  that  her  husband  should  so 
take  them.  Scull  v.  Jernigan,  2  Dev.  rand  Bat.  Eq.,  144.  (See 
Rev.  Code,  ch.  82,  sees.  7  and  8.) 

11.  In  a  partition  under  the  act  of  1787,  the  land  is  the  debtor 
and  the  sole  debtor  for  the  charge  of  money  made  upon  it  i for 
equality  of  partition;  and  if  a  mote  be  given  by  the  owner'oi 

/the  land,  to  secure  such  charge,  thedand  will  still  continue ito -be 
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the  pri lira vy- debtor,  and  the  note  be  [regarded  as  a  collateral  ae- 
criirity  only.  Jones  v.  Sherrard,  2  Dev.  and  Bat.  Eq.,  179.  (See 
Eev.  Code,  ch.  82,  sees.  1,  3,  4,  10  and  12.) 

12.  Where  there  is  a  charge  for  equality  of  partition  upon  tl^ 
wife's  land,  the  husband  or  his  surety  will,  if  he  has  given  a 
note  for  the  sum  charged,  be  relieved  in  equity  by  having  the 
money  raised  out  of  the  land,  to  discharge  the  note,  or  the  judg- 
ment which  may  have  been  obtained  at  law  upon  it,  or  to  be  re- 
imbursed if  he  has  paid  it.     Ibid. 

13.  If  the  land  of  the  wife,  upon  which  there  is  such  a  charge, 
has,  upon  her  death,  descended  to  the  persons  to  whom  the 
money  is  payable,  the  husband,  if  he  be  not  tenant  by  the  cur- 
tesy, will  be  relieved  in  equity  from  the  payment  of  a  note  given 
by  him  to  secure  the  sum  charged:  but  if,  in  such  case,  he  be 
tenant  liy  the  curtesy  of  the  land,  the  note  will  stand  as  a  secu- 
rity only  for  the. amount  of  the  value  of  his  life  estate,  and  the 
interest  accruing  after  his  wife's  death  upon  a  capital  composed 
of  such  value,  added  to  the  interest  accumulated  during  the 
Av-ife's  life,  provided  the  annual  interest  upon  such  capital  be  not 
more  than  the  annual  profits  of  the  land.     Ibid. 

14.  Land  situate  in  two  counties  may,  under  the  act  of  1812, 
be  sold  for  partition  by  a  decree  of  the  court  of  equity  for  either 
county.  In  re  Skinners  Heirs,  2  Dev.  and  Bat.  Eq.,  63.  (See 
Rev.  Code,  ch'  82,  sees.  6  and  7.) 

15.  Where  all  the  heirs  of  a  decedent  join  in  a  petition  to  sell 
hLs  land,  the  purchaser  acquires  all  their  estate;  and  if  some  of 
them  are  infants,  no  day  is  given,  to  them  to  show  cause  against 
the  final  decree.     Ibid. 

16.  In  a  petition  for  a  partition  of  land,  or  for  the  sale  of  it, 
for  that  purpose,  under  the  act  of  1812,  (1  Eev.  Stat.,  ch.  85,  sec. 
7-,)  if  the  statements,  as  the  persons  entitled  to  the  land  and 
their  respective  shares  therein,  be  not  sufficiently  precise  and 
distinct,  the  court  vv'ill  direct  a  reference  to  the  clerk  and  mas^ 
t-er  for  the  necessary  enquiries  as  the  interests  of  the  parties. 
Wooten  and  Pope,  .2  Dev^  and  Bat.  Eq.,  306.  (See  Rev.  Code,  ch.. 
82,  sees.  7  and  8.) 

17.  The  plaintiff  and  defendant,  being  tenants  in  common  of  a 
tract  of  land,  ran  a  dividing  line  by  consent,  terminating  at  a 
certain  point  within- the  tract;  and  the  court,  thereupon,  ordered 
c-oramissioHers  to  be  appointed  to  run  a  line  from  such  point  to 
the  outer  line  of  the  tract,  so  as  to  make  a  full  and  complete 
partiticju.     Scott  v.  Scott,  2  Ired.  Eq.,  174. 

18.  Where  on- a  petition  for  the  sale  of  land  for  partition  upon 
the  ground  that  it  could  not  be  actually  divided,  one  of  the  de- 
fendants who  had  purchased  several  shares,  alleged  that  the  par- 
tition could  be  made  without  prejudice  to  the  interests  of  his  co- 
tenants,  and  the  cause  was  set  for  hearing  upon  the  petition  and 
answer,  it  luas  held  that  the  answer  being  thus  taken  to  be  true. 
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the  court  could  not  make  a  decree  for  a  sale,  although  it  appeared 
that,  by  an  actual  partition,  neither  of  the  co-tenants  would  get 
more  than  twelve  acres  of  land.  The  court  could  not  determine, 
as  it  was  not  stated,  what  would  be  the  value  of  each  lot  when 
divided  off,  nor  to  what  purpose,  whether  agricultural  or  other- 
mse,  it  might  be  applied.     Davis  v.  Davis,  2  Ired.  Eq.,  607. 

19.  Prima  facie  each  party  was  entitled  to  an  actual  partition, 
and  it  was  incumbent  on  him,  who  asked  for  a  sale,  to  show  that 
his  advantage  would  be  promoted  by  it,  and  that  no  loss  would 
be  worked  to  any  other  party.     Ihid. 

20.  In  a  suit  in  equity  for  partition  of  land,  from  the  very  na- 
ture of  the  case,  relief  can  be  given  where  the  titles  alleged  are 
legal,  only  where  the  title  is  admitted,  or  has  been  established 
at  law,  or,  at  the  least,  is  very  clear.  But  where  the  title  is  de- 
nied, and  the  defendant  sets  up  a  sole  and  adverse  possession,  a 
court  of  equity  cannot  proceed,  until  the  party  who  asks  the 
partition,  re-establishes  at  law  the  unity  of  possession  in  himself 
with  the  co-tenant.  A  court  of  law  alone  can  decide  upon  a  le- 
gal title,  or  an  alleged  ouster.  Garrett  v.  JVhite,  3  Ired.  Eq., 
131. 

21.  In  such  a  case,  the  regular  course  of  the  coiu't  is  to  retain 
the  bill,  and  allow  the  party  a  competent  opportunity  for  trying 
the  title  and  recovering  the  possession  of  the  undivided  share 
in  an  action  of  ejectment;  and  the  court  Avill  require  the  defen- 
dant in  such  action  to  admit  his  actual  ouster  of  the  plaintiff 
from  the  tract  alleged  to  be  held  in  common.     Ihid. 

22.  In  a  bill  in  equity  for  the  partition  of  lands,  the  plaintiffs 
must  set  forth  their  own  title,  and  also  that  of  the  defendants,  so 
as  to  show  that  they  are  joint  tenants  or  tenants  in  common,  or 
otherwise  have  an  undivided  interest  in  the  lands.  If  the  defen- 
dant in  his  answer  claim  the'whole  in  severalty,  the  court  will 
not  decree  a  partition,  but  Avill  hold  up  the  bill  until  theplain- 
tifis  have  an  opportunity  of  establishing  at  law  the  title  they  as- 
sert.    Bamsey  v.  Bell,  3  Ired.  Eq.,  209. 

23.  But  if  the  bill  deny  that  the  defendant  has  any  title,  or 
only  says  that  if  he  have  any,  it  is  as  a  tenant  in  common,  and 
admits  that  he  has  had  the  sole  possession  of  the  whole  for  many 
years,  claiming  it  as  his  own,  the  bill  must  be  dismissed.  The 
court,  however,  will  dismiss  it  without  prejudice,  to  enable  the 
party  plaintiffs  to  try,  if  they  choose,  their  title  at  law,  and  then 
file  their  bill  for  a  partition.     Ihid. 

24.  Where  partition  is  made  of  lands  held  by  tenants  in  com- 
mon, according  to  the  provisions  of  the  Eevised  Statutes,  ch.  85, 
sec.  3,  the  money  which  is  assessed  upon  any  lot,  to  be  paid  to 
another  to  produce  equality  of  value,  is,  by  force  of  tho  statute, 
a  charge  upon  the  land  itself,  and  follows  it  into  whosoever 
hands  it  goes.     And  there  is  no  statuatory  limitation,  as  a  bar 
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'to  the  recovery  of  tbe  money  so  assessed.  Sutton  v.  Edivards,  5 
Ired.  Eq.,  425.     (See  Eev.  Code,  eh.  82,  sec.  3.) 

25.  Where  dower  has  been  assigned  to  a'  widow,  by  giving 
her  one-third  of  the  nett  profits  of  the  estate,  this  is  no  impedi- 
ment to  a  partition,  or  to  a  sale  for  partition  by  the  heirs,  i/cw- 
sell  V.  3IlzeU,  i)  Ired  Eq.,  392. 

'2G.  A  decree  had  been  made  for  a  sale  of  land  for  partition, 
the  land  had  been  sold  and  the  money  ordered  to  be  distribnted 
among  the  tenants  in  common.  A  portion  of  the  money  not 
having  been  paid  ont,  one  of  the  tenants  petitioned  to  be  reim- 
bursed out  of  that  portion  for  certain  taxes  he  had  paid  for  the 
land;  and  it  ivas  hdd  that  the  court  could  not  make  such  order, 
because  it  would  be  contrary  to  the  order  previously  made  for 
division.     Ex  parte  Lewis,  7  Ired.  Eq.,  4. 

27.  The  right  of  a  tenant  in  common  to  partition  of  a  legal 
estate  is  as  absolute  in  a  court  of  equity  as  in  a  court  of  law. 
The  courts  having  concurrent  jurisdiction  as  to  an  actual  parti-, 
tion,  must  adjudicate  on  the  same  principles.  Donntll  v.  31ateer, 
7  Ired.  Eq.,  94. 

28.  In  the  case  of  a  petition  at  law  for  an  actual  partition,  if 
the  defendant  wish  to  avail  himself  of  an  equitable  defence,  as, 
for  instance,  a  claim  under  a  contract  for  purchase,  he  must  ob- 
tain an  injunction  to  stay  proceediugs  at  law,  until  the  cause 
can  be  heard  in  equity.     Jbid. 

2S.  If  the  application  for  partition  be  to  a  court  of  equity,  it 
is  not  sufficient  to  rely  upon  his  equitable  gi'ounds  of  defence  in 
his  answer.  He  ought,  in  order  to  entitle  himself  to  his  equity, 
to  file  a  cross  bill,  for  which  the  court  would  allow  him  a  rea- 
sonable time;  but  his  fiiilure  to  do  so,  will  not  prevent  him  front 
filing  a  separate  bill  for  relief,  as  the  partition  affects  the  legal 
title  only,  and  the  share  assigned  in  severalty  could  still  be 
reached.     I  Ind, 

30.  When  the  estate  devised  is  a  legal  one,  and  the  question 
of  construction  disputed  between  the  parties  is  a  legal  one,  a 
bill  for  the  partition  of  land  will  not  lie.  Nor  can  a  bill  for  par- 
tition be  sustained,  which  states  a  legal  controversy  between 
the  plaintiff  and  the  defendant.  31axivell  v.  Maxwell,  8  Ired. 
Eq.,  25. 

31.  A  bill  for  partition  of  land  should  allege  a  seizin  or  pos- 
session in  the  defendant,  and  in  tlie  plaintifi's  themselves.    Ibid,. 

32.  A  judgment  at  law  and  a  decree  in  equity  in  cases  of  par- 
tition, are  both  equally  conclusive,  in  respect  to  the  thing  in 
which  the  parties  had,  or  admitted,  or  it  was  declared  they  had 
an  estate  in  common,  and  also  in  respect  to  the  share  to  which 
each  was  entitled,  and  to  the  parcel  allotted  to  each,  as  his  share 
in  severalty.  Wherefore,  a  bill  cannot  be  supported  to  set  aside 
a  decree  formerly  made  between  the  parties,  though  it  be  alleged 
that  the  facts  then  admitted  and  found  by  the  court,  and  on  which 
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the  decree  was  founded,  did  not  in  fact  exist.     Stewart  y.'MizeU " 
8  Ii-ed.  Eq.,  242. 

33.  A  owned  two  shares  out  of  eleven  in  a  tract  of  land,  and 
B  claimed  to  own  the  rest,  whereupon  they  entered  into  a  writ- 
ten contract  to  divide  the  land  so  held  by  them  in  common.  The 
jmrtition  was  made,  and  possession  was  held  by  A  for  several 
years  without  its  being  perfected  by  a  deed.  B  then  tiled  a  bill 
lor  a  sale  of  the  whole  tract,  alleging  that  a  share  in  it  belonged 
to  certain  infants.  A  then  filed  a  bill  against  B  for  a  specific 
performance  of  the  contract  for  partition,  which  B  resisted,  upon 
the  ground  that  he  had  failed  to  procure  all  the  titles  he  had 
expected  at  the  time  of  the  first  contract,  it  was  held  tliat  to  do 
justice  to  A,  the  court  Avould,  in  the  case  of  the  petition  for  a 
Bale,  order  the  commissioners  to  make  a  partition  between  A 
and  B  and  the  infants,  reserving  a  farther  consideration  of  the 
rights  of  the  infants  until  the  coming  in  of  the  report  of  the 
commissioners.     Cai-Jand  v.  Jones,  Busb.  Eq.,  235. 

34.  Where  a  petition  v/as  pending  in  court  for  the  partition  of 
a  ti'act  of  land,  between  tenants  in  common,  and  after  an  order 
was  made  appointing  commissioners  to  divide  the  land,  but  be- 
fore they  made  their  report,  one  of  the  petitioners  sold  and  con- 
veyed his  undivided  interest,  the  purchaser  was  held  to  be  privy 
to  the  suit  and  bound  by  the  judgment  of  the  court  confirming 
the  partition  made  by  the  commissioners,  although  such  report 
and  confirmation  was  after  his  purchase.  Coble  v.  CIopp,  1 
Jones  Eq.,  173. 

35.  Where  after  the  partition  and  confirmation  in  the  above 
c^e,  the  other  tenant  in  common  sold  his  interest  in  the  land 
by  a  deed  describing  it  as  an  undivided  half  of  the  whole  tract 
as  if  it  had  not  been  divided,  ii  was  held  that  the  grantee  was 
not  estopped  by  such  description  so  as  to  subject  him-to  have  a 
re-partition  of  the  land.     Ibid. 

36.  Where  eight  witnesses  swore  that  an  actual  partition  of 
land  could  not  be  made  without  injury  to  all  the  parties,  and  sis 
stated  it  could  be  if  divided  in  a  particular  way,  the  court  or- 
dered a  sale  instead  of  an  actual  partition.  Windley  v.  Barroio, 
2  Jones  Eq.,  QQ. 

37.  In  a  suit  for  partition  by  sale  by  one  tenant  in  common 
against  the  others,  where  the  petitioner  is  in  possession  of  a  life 
estate  in  the  land,  and  the  interest  sought  to  be  sold  is  a  rever- 
sion, the  court  of  equity  will  determine  the  question  though  the 
tenancy  in  common  is  denied  by  the  defendants,  because  an  ac- 
tion of  ejectment  cannot  be  brought  by  the  plaintiff  to  try  the 
question  at  law ;  and  this  especially  when  the  question  is  merely 
one  upon  the  construction  of  an  instrument.  Allen  v.  Allen,  2 
Jones  Eq.,  235. 

38.  Tenants  in  common  are  entitled  to  'partition  as  of  right; 
and  the  mode  of  partition,  whether  by  an  actual  partition  as  at 
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common  law,  or  by  a  sale,  is  a  matter  to  be  determined  by  a 
court  of  equity,  under  the  act  of  assembly.  (See  Rev.  Code, 
ch.  82.)     Holmes  v.  Holmes,  2  Jones  Eq.,  ooi. 

39.  It  is  only  upon  a  petition  fur  a  sale  for  tlie  purpose  of  par- 
tition, that  the  questian  is  involved  as  to  how  the  interest  of  the 
several  parties  will  be  afi'ected  by  the  one  mode  of  partition  or 
the  other.     Ihid. 

40.  ^Vhere  it  appeared  that  the  title  to  land  sought  to  be  sold 
for  partition  was  subject  to  be  divested  out  of  the  petitioners  by 
the  terms  of  an  executory  devise  which  extended  to  it,  it  loas 
held  that  the  court  could  not  order  a  sale  of  the  premises  for  par- 
tition.    McKay  v.  McNeilU  6  Jones  Eq.,  258. 

41.  Where  a  bill  is  filed  to  have  land  sold-  for  partition,  but 
no  actual  partition  is  asked  for  in  the  alternative,  and  no  gene- 
ral relief  prayed  for,  the  court  will  not  order  such  actual  parti- 
tion, though  the  parties  may  be  entitled  to  it  if  the  bill  were 
properlA  framed.     Ibid. 

42.  In  a  bill  for  the  sale  or  partition  of  land  held  by  the  par- 
ties as  tenants  in  common,  and  an  account  of  the  rents  and  pro- 
fits received  by  the  defendant,  a .  statement  that  the  defendant 
"  has  received  the  rents  and  profits  and  appropriated  them  to 
his  own  use  and  benefit,"  does  not  imply  that  the  defendant  is 
possessed  adversely  to  the  plaintiff,  and  is  not,  therefore,  any 
cause  of  demurrer.     AlcCh-ocken  v.  Love,  1  Winst.,  Eq.,  9G. 

See  (Injunction  and  Sequestration — When  an  injunction  and 
sequestration  will  be  granted,  79.)     (Partition — Of  personal  es-  - 
tate,  1.) 

n.       OF    PERGONAL    ESTATE. 

1.  As  to  land  where  one  of  several  tenants  in  common  has  the 
actual  adverse  possession,  claiming  tlie  Avliole  to  be  in  himself, - 
the  other  tenants  must  recover  tlieir  shares  in  ejectment  before 
they  can  go  into  a  court  of  equity  for  partition;  but  the  rule  is 
not  so  as  to  personal  chattels,  because  one  tenawt  in  common  of 
a  personal  chattel  camiot  recover  from  his  co-tenant  at  law  ex- 
cept for  the  destruction  of  the  thing,  or' its  disposition  in  such  a 
wav  that  it  cannot  be  had  for  the  purpose  of  partition.  JVeeJcs 
V.  'Weehs,  5  Ired.  Eq.,  111. 

2.  AVhere  neither  of  several  tenants  in  common  has  possession 
of  the  slaves  claimed  in  common,-  but  they  are  in  possession  of 
another  person  claiming  adversely,  a  bill  in  equity  for  partition 
cannot  be  maintained,  untir  the  tenants  have  recovered  at  law, 
altliough  the  person  having  such  possession  be  made  a  party  de- 
fendant to  the  bill.     Ibid. 

3.  A  court  of  equity  has  no  jurisdiction  in  cases  of  partition, 
•unless  it  appears  that  the  parties  are  tenants  in  common.      Co/v- 
Mtix.  Corbdt,  1  Jones  Eq.,  114.. 
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4.  A  bill  for  a  partition  of  slaves  by  tenants  in  common  can- 
not be  sustained,  while  a  third  j^erson  is  in  the  adverse  posses- 
sion of  them.     Drew  v.  Clemmons^  2  Jones  E(][.,  312, 


PARTNERSriIP. 


I.  Of  the  rights,  duties  and  habilities  of 
partners. 
.II.  Of  real  estate  purchased  with  part- 
.nership  funds. 


III.  What  amounts  to  a  dissolution  of 
^partnership. 


I.    OF   THE  RIGHTS,  DUTIES  AND  LIABILITIES  OF  PARTNERS, 

1.  One  partner  is  not  bound  by  the  deed  of  his  co-partner;  but 
the  creditor  may  have  relief  in  equity  against  the  partner  not 
bound  by  the  bond;  and  an  ineffectual  suit  at  law  on  the  bond 
is  no  bar  to  such  relief  Manchardv.  .Pasteur,  2  Hay.,  'MVd,  (5i)0.) 

2.  If  an  agreement  for  a  common  or  special  partnership  ap- 
pear to  have  existed  between  parties  for  the  purchase  of  prop- 
erty, with  the  intent  to  sell  the  same  for  the  profit  of  the  parties, 
and  no  express  agreement  be  proved  adjusting  the  division  or 
share  of  the  profits,  the  law  extends  the  concern  to  all  the  goods 
purchased  by  either  of  the  parties,  and  holds  that  the  parties  are 
entitled  equally  to  share  the  profits,  without  regard  to  the  pay- 
ments or  advances  made  by  either  for  the  purpose  of  effecting 
the  purchase,  if  there  be  no  contract  as  to  the  amount  of  the  ad- 
vances to  be  made  by  thein  respectively.  Taylor  v.  Taylor,  2 
Murph.,  70. 

o.  Where  upon  a  contract  by  co-]  artners,  the  bond  of  oncAvas 
taken  to  secure  the  partnership  debt  and  the  plaintiff  alleged 
that  he  had  only  lately  discovered  that  the  defendant  was  a 
partner,  it  ivas  lield  that  he  had  no  relief  in  equity,  as  he  had  a 
legal  right  and  a  clear  legal  remedy.  The  bond  could  wot  merge 
the  simple  coniract  debt,  but  as  to  those  who  were  bound  by  the 
bond.  The  only  aid  a  court  of  equity  could  give  in  this  case 
■would  be  a  discovery,  if  a  suit  Avere  prosecuting  at  law.  S'pear 
V.  GiVet,  1  Dev.  Eq.,  466. 

4.  All  the  members  of  a  partnership  are  necessary  parties  to 
a  final  settlement  of  the  partnership  accounts;  and  if,  after  such 
settlement,  one  leaves  his  share  in  the  hands  of  the  acting  part- 
ner, he  does  so  at  his  own  lisk.  But  if,  pending  an  account,  and 
before  its  settlement,  one  of  the  partners  receive  his  share  of  the 
profits,  without  the  consent  of  the  others,  then  upon  the  iusol- 
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vency  of  the  acting  partner,  he  must  account  with  the  others  for 
the  amounts  thus  received.     Allison  v.  Davidson,  2  Dev.  Eq.,  79. 

5.  After  the  dissokition  of  a  partnership,  each  partner  is  a 
trustee  for  the  others,  as  to  tJie  partnership  funds  in  his  hands. 
Biit  if  one  of  them  pays  over  to  the  acting  partner,  the  partner- 
ship effects,  he  is  not  hable  upon  the  insolvency  of  the  latter, 
unless  mala  jides  be  proved.     Ihid. 

6._  If  several  partners  conspire  to  defraud  their  co-partner  out 
of  his  share  of  the  profits,  and  act  with  a  view  to  effect  that  pur- 
pose, it  seems  that  each  is  liable  for  the  balance  due  such  co- 
partner, on  an  adjustment  of  the  partnership  accounts.     Ibid. 

7.  A  partner  who  has  received  none  of  the  profits,  must  first 
exhaust  the  partnership  effects  existing  in  specie,  before  he  can 
compel  contribution  from  a  partner,  who  has  received  his  share. 
Ibid. 

8.  Where,  of  four  partners,  one  died  insolvent  largely  indebt- 
ed to  the  firm,  and  two  others  without  the  consent  of  the  fourth, 
received  their  shares  from  the  executor,  the  sum  so  received 
remains  as  joint  stock  between  the  survivors.     Ibid. 

9.  Whenever  an  a/?ting  partner  dies  insolvent,  having  ap- 
pointed one  of  his  co-partners  executor,  who  retains  his  profits 
■as  a  debt  due  from  the  testator,  he  is  bound  to  account  with  the 
other  [lartners  for  tne  sum  retained      Thid. 

10.  Where  an  acting  partner  takes-  bonds  payable  to  himself 
for  partnership  debts  and  dies,  in  equity  these  bonds  are  co- 
partnership effects.     Ibid, 

11.  A  ccs/ui  que  trust  has  a  right  to  relief  in  equity,  when  the 
trustee  eifher  refuses  or  neglects  to  assert  his  right  at  law.  As 
where  a  partnership  debt  was  assigned  to  one  of  the  partners, 
«ince  dead,  and  tlie  residence  ef  the  survivor  was  unknown,  so 
tliat  a  warrant  of  attorney  to  sue  at  law  could  not  be  obtained, 
it  was  held  that  the  execut-or  of  the  deceased  partner  could  re- 
cover the  debt  in  equity.     Bral'e  v.  Blount,  2  Dev.  Eq.,  353. 

12.  A  sale  of  the  joint  effects  in  lots,  made  by  one  partner,  and 
a  purchase  by  him,  does  not  divest  the  property  of  tlie  other,  and 
the  latter  is  entitled  to  an  account  of  the  proiHts  thereof     Ba- 

ford  v.  NeeJey.  2  Dev.  Eq.,  4«I. 

13.  A  mercantile  instrument  given  in  the  partnership  name, 
binds  all  the  partners,  uidess  the  person  who  took  it,  knew  or 
had  reason  to  beheve,  that  the  partner  who  made  it  was  im- 
properly using  his  authority  for  his  own  benefit,  to  tlie  prejudice, 
or  m  a  way  that  might  be  to  the  prejudice  of  his  associates! 
Cotton  V.  Evans,  I  Dev.  and  Bat.  Eq.,  2is4. 

14.  If  a  separate  creditor  take  fn.m  his  debtor  a  pjii'tnershii. 
security  for  his  debt,  that  fact  alone  is  evidence  of  fraud  and 
vitiates  the  .security.  But  this  rule  fails,  when  fVom  other  cir- 
cu2nstances  it  appears  tiiat  the  creditor  did  not  know  that  liis 
debtor  ought  not  to  give  the  security,  but  had  reasonable  ground  to 
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believe,  and  did  believe,  that  he  ought;  or  that  in  giving  it  he 
was  acting  in  privity  with  his  partners,  and  not  against  their 
interest.  A  fair  ground  for  a  rational  opinion  of  the  creditor 
that  the  other  partners  did  approve  is  necessaiy;  and  it  is  also 
sufficient.     Ibid.. . 

15.  The  receipt  of  money  by  one  partner  in  the  partnership 
name  does  not  bind  the  firm,  after  notice  of  a  dissolution  has- 
been  had  by  the  person  who  paid  it  or  caused  it  to  be  paid.  Ibid. 

16.  One  partner  cannot  demand  an  account^  in  respect  of  par-  ■ 
ticular  items,  and  a  division  of  particular  parts  of  the  property; 
but  the  account  must  necessarily  embrace  every  thing.     Baird 
V.  Baird,  1  Dev.  and  Bat.  Eq.,,  524. 

17.  Upon  a  dissolution  of  a  co-partnership,  a  settlement  of  its 
accounts  becomes  indispensible,  and  must  include  all  debts  due 
to  the  company,  whether  from  its  members  or  others,  and  all. 
debts  due  from  the  company  either  to  partners  or  strangers.  But 
upon  a  partial  division  of  capital,  such  a  settlement  is  not  indis- 
pensible. Whether  upon  an  agreement  for  such  a  division,  any 
one  of  the  partners-  can  be  required  to  take  his  own  debt  in  pay- 
ment of  his  portion  of  the  capital  depends  upon  the  fact,  ^vhether 
the  debt  be  then  demandable.  It  it  be,  this  may  be  insisted  on; 
but  if  it  be  noty  the  agreed  division  of  capital  does  not  ^jer  se 
change  the  character  of  the  debt.  Attorney  General  v.  State 
Bard:,  1  Dev.  and  Bat.  Eq.,  545. 

18.  Without  a  special  agreement,  partners  are  not  entitled  to 
charge  each  other  for  services  in  relation  to  the  partnership  bu- 
siness; except  where  a  partner  is  appointed  an  agent  for  a  .spc- 
cicd  2)wpose,  in  which  case  he  may  be  entitled  to  the  usual  com- 
pensation in  relation  to  such  agency.  Phillips  Vi  Turner.  2 
Dev.  and  Bat.  Eq.,  123. 

19.  An  account  of  profit  and  lo«s  is  indispensable  to  the  set- 
tlement of  a  partnership.     Ibid. 

20.  One  partner  cannot  be  charg-ed  with  ail 'the  debts  of  the 
firm,  simply  upon  the  ground  that  the  books,  were  in  iiis  posses- 
sion, and  witluuit  any  evidence  of  any  special  undertaking  that 
he  would  collect  the  debts.  He  should  ba  charged  with  only 
what  he  collected.  3IcRae  v.  McKtmzie,  2  Dev.  and  Bat.  Eq., 
232. 

21.  Where  no  settlement  or  statement  of  company  accounts 
between  the  partners  appears,  the  interest  of  each  partner  in 
the  fiinds  is  only  an  eqiial  share  after  all  debts  are  paid,  and 
after  each  has  accounted  for  what  he  has  already  received. 
This,  therefore,  involves  the  taking  all  the  accounts  of  the  part- 
nership, as  well  of  the  debts  it  owed  as  of  those  owing  to  it, 
a;nd  every  thing  else  material  to  stating  a  proper  profit  and  loss 
account;  for  it  is  only  such  balance  as  may  appear  upon  that 
account,  that  is  to  be  divided  between  the  partners,  and  carried 
to  their  respective  accounts  in  the  books,  and  thereby  show  how. 
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t+hey  stand  towards  each  other.  Therefore,  the  report  of  th-e 
master,  upon  a  reference  to  him  to  state  an  account  of  the  part- 
nership, merely  ascertaining  the  debts  due  to  the  firm,  and  di- 

■^viding  them  equally- between  the  partners,  will  be  erroneous. 

Ibid. 

22.  Where  a  partnership  is  dissolved,  and  one  of  the  partners 
retires,  and  the  remaining  members  form  a  new  copartnership 
under  the  same  name  and  stjde,  and  afterwards  a  note  is  given 
in  the  name  of  the  firm,  by  one  who  was  the  active  partner  in 
both  concerns,  it  will  not  be  presumed  to  be  for  an  outstanding 
debt  of  tlie  old,  instead  of  a  debt  of  the  new^  firm,  without  some 
evidence  of  the  fact     Cltojjin  y.  Chajin,  2  Dev,  and  Bat.  Eq.,  255. 

23.  And  the  master,  in  stating  an  account  of  the  debts  of  the 
new  firm,  is  not  bound  to  state  an  account  between  the  two  con- 
cerns, when  the  parties  do  not  furnish  him  with  any  cZato  on 
which  to  found  it,  and  the  books  do  not  shov/  that  there  was 
any  dealings  between  them.     Ibid. 

24.  A  note  given  to  a  retiring  partner  after  the  dissolution  of 
an  old,  and  the  formation  of  a  now  firm  by  the  rem.aining  part- 
ners, in  the  same  name,  is  primn  facie  the  debt  of  the  new,  and 
not  of  the  old  firm;  and  if  the  partner  who  gave  it  were  the  ac- 
tive partner  in  both  concerns,  this  presumption  is  strengthened 
by  the  fact,  that  by  giving  such  note,  he  binds  himself  to  pay  a 
larger  proportion  of  tlie  debt.     Ibid. 

25.  A  settlement  l3y  a  person  of  his  accounts  with  a  co-part- 
nership, will  not  be  presumed  to  include  his  accounts  with  an 
individual  member  of  the  firm.     Ibid. 

•26.  A  bill  filed  by  a  creditor,  charging  that  his  debtor  was  a 
partner  in  a  particular  firm,  and  that  he  had  purchased  his  debt- 
or's interest  therein,  under  an  execution  against  him,  and  call- 
ing for  an  account  of  the  partnership,  cannot  be  sustained  upon 
proof  merely  of  a  fraudulent  sale  or  transfer  of  some  of  the 
goods  to  the  firm  by  the  debtor,  because  such  sale  or  transfer 
Avill  not  make  him  a  partner  therein.  Shepherd  v.  Tridtt,  1  Ired. 
Eq.,  33. 

27.  \Yhere  a  bill  is  filed  for  the  settlement  of  co-partnership 
accounts,  and  a  reference  is  made  to  the  master  to  state  the  ac- 

'  counts,  he  has  a  right  to  examine  into  and  report  the  existence 
and  the  terms  of  the  co-partnership,  for,  otherwise,  he  cannot 
.  correctly  state  the  accounts.     Jone-i  v.  Jones,  1  Ired.  Eq.,  332. 

28.  When,  on  such  a  bill,  the  defendant  admits  an  advance  of 
'  capital  on  each  side,  an  agreement  for  its  management,  for  the 

payment  of  the  cliarges  out  of  the  joint  funds,  and  for  a  divi- 
-dend  of  the  profits,  this  is  admission  of  a  co-partnership.     Ibid. 

29.  When,  in  a  co-partnership,  there  is  no  specific  agreement 
-as  to  the  division  of  losses  and  profits,  they  are  to   be  divided 

equally.     Ibid. 

SO.  It  seems  that,  without  some  express  stipulation  to  that  ef- 
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feet,  (untainted  by  usury,)  a  partner  cannot  charge  interest  oib 
his  advances,  Avhen  he  is  to  participate  in  the  profits.     Ihld. 

31.  A  partner,  without  a  stipulation  to  that  effect,  is  not  enti- 
tled to  compensation  for  any  services  in  conducting  the  trade,. 
or  settling  the  business  of  the  co-partnership,  beyond  his  share- 
of  the  profits.     Anderson  v.  Taylor,  2  Ired.  Eq.,  420. 

32.  Persons  who  share  in  the  profits  of  a  concern  are  liable  as 
partners  to  a  third  person;  but  as  between  themselves  they  are 
only  liable  according  to  their  particular  contract.  Motley  v. 
Jones,  3  Ired.  Eq.,  144. 

33.  A  creditor  of  a  firm,  cannot  file  a  bill  to  stop  the  business. 
and  tie  the  hands  of  all  or  any  of  the  partners  from  disposing 
of  the  effects,  for  the  purpose  of  applying  them,  even  to  satisfy 
all  the  creditors  of  the  firm  equitably,  whether  his  claim  against 
the  partnership  be  either  a  legal  or  an  equitable  demand.  Cle- 
ment V.  Foster,  3  Ired.  Eq.,  213. 

34.  It  is  only  at  the  instance  of  one  partner  that  the  court 
will  interfere  against  another  partner,  who  is  appropriating  the 
effects  to  his  own  use;  because  in  that  ease  they  are  joint  own- 
ers of  i-he  property,  and  he  has  no  right  to  apply  it  to  his  sepa- 
rate use,  thereby  leaving  the  other  liable  to  the  partnership 
debts  out  of  his  own  estate,  or,  at  all  events,  depriving  him  of 
property  that  belongs  to  him.     Ihid. 

35.  So,  if  a  creditor  of  one  of  the  partners  get  a  judgment 
against  hnn,  a  court  of  equity  will  entertain  the  bill  of  the  cred- 
itor against  all  the  partners  to  pay  the  del)t,  or  to  have  the  part- 
nership account  taken,  and  payment  made  out  of  the  surplus 
belonging  to  the  debtor.     Ibid. 

36.  Where  two  form  a  co-partnersliip,  and  one  'of  them  sells 
out  one-halt  of  his  interest  to  a  third  person  who  is  appointed 
agent  and  general  manager  of  the  firm,  the  latter,  though  re- 
sponsible to  other  persons  as  a  partner,  is  not  so  to  the  partner 
retaining  his  original  interest  in  the  firm,  but  is  only  responsi- 
ble as  agent,  and  as  such  he  is  entitled  to  a  proper  compensa- 
tion for  his  services.     Neidand  v.  Tate,  3  Ired.  Eq.,  226. 

37.  AV'here  a  co-partnership  owned  a  dwelling  house  which 
was  exclusively^  occupied:  by  one  of  the  partners  and  his  family; 
it  ivcis  held  that  this  j^artner  was  liable  for  rent,  though  there 
was  no  special  agreement  to  that  effect,  and  though  no  charge 
against  him  for  rent,  was  made  on  the  beolis  of  the  firm  during 
his  life-time.     Holden  v.  Peace,.  4  Ired.  Eq.,  223. 

38.  In  the  case  of  a  co-partnership,  without  some  agreement 
or  understanding  to  the  contrary,  interest  is  chargeable  by  one 
partner  against  another  ovdy  on  the  balance  found  due  from  the 
latter  at  the  time  of  the  dissolution  of  the  partnership,  whether 
that  dissolution  be  by  death  or  otherwise,  and  only  from  and 
after  that  period.     1  bid. 

39.  W.here  the  same  persou.is  a  partner  in  two  diistinct  fij-mSj. 
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neither  firm  can  sue  the  other  for  an  amount  alleged  to  be  due. 
And  if  such  person  be  solvent,  the  proper  course  is  for  the  firm 
claiming-  to  be  the  creditor  fii-m,  to  charge  him  on  its  books  for 
the  amount  believed  to  be  due.  Rogers  v.  Rogers,  5  Ired.  Eq.,  31. 

40.  If  such  person  be  insolvent,  then  the  accounts  of  the  cred- 
itor firm  should  be  adju.sted,  and  a  bill  may  be  brought  by  the 
remaining  members  of  that  firna  against  the  debtor  firm,  to  re- 
cover the  amount  due  from  the  latter  after  deducting  what  may 
be  due  to  such  persons,  if  anything,  upon  the  adjustment  of  the 
accounts  of  the  creditor  firm.     Ibid. 

41.  Where  A  and  B  as  co-partners  gave  a  note  to  C,  and  af- 
terwards the  co-partnership  of  A  and  1>  was  dissolved,  B  agree- 
ing to  pay  all  the  debts,  and  a  co-pa ctnership  was  then  formed 
between  BandC:  itioas  Ae?(i  that  this  did  not  operate  as  an 
extinguishment  of  the  note,  unless  it  was  so  expressly  agreed 
between  B  and  C  at  the  time  their  co-partnership  was  formed, 
although  it  was  alleged  in  the  bill  that  this  note  was  to  form  a 
part  of  C's  stock  in  the  firm.     AlitcJiell  v.  Dobson,  7  Ired.  Eq.,  34. 

42.  Where  two  partners  gave  a  bend  to  a  third  person,  as  be- 
tween themselves  each  is  considered  in  equity  as  surety  for  the 
other,  and  as  such  is  regarded  as  a  creditor,  and  has  a  right  to 
all  his  privileges  as  one.     Monteller  v.  Bost,  7  Ired.  Eq.,  39. 

43.  If  A,  one  of  the  co-partners  becomes  insolvent,  and  B  the 
other  partner,  has  to  pay  a  debt  due  from  the  firm,  B  has  an 
equitable  lien  upon  a  bond  which  he  had  given  to  A  before  the 
commencement  of  the  co-partnership,  and  if  A  assigns  this  bond 
to  another  person,  the  assignee  is  hable  to  the  same'^equity  which 
B  had  against  A.       Ihid. 

44.  Where  two  partners  agree  to  dissolve  the  co-partnership, 
ancl  divide  according  to  their  respective  interests,  &c.,  and  the 
division  is  made,  the  property  allotted  to  each  becomes  his  sep- 
arate property,  and  neither  of  them  upon  his  liability  for  the 
debts,  or  his  payment  of  them,  has  any  lien  upon  the  property 
which  he  agreed  the  other  might  take  as  his  separate  property. 
He  has  no  remedy,  therefore,  in  equity.  Holmes  v.  Holmes,  8 
Irec"..  Eq.,  21. 

45.  A  bond  made  to  a  partnership  survives  upon  the  death  of 
one  of  the  partners  to  the  other;  and,  therefore,  any  payments 
made  thereon  by  the  obligor  to  the  representative  of  the  deceased 
partner  are  made  in  his  own  wrong.  R-e  v.  Richards,  Busb.  Eq., 
277.  '  ^' 

46.  A  co-partner.ship  was  established  for  the  purpose  of  pur- 
chasing Clierokee  lands,  to  be  Avorked  for  mining,  iS:c.,  and  it 
was  agreed  among  other  things,  that  such  a  disposition  might 
be  "made  of  their  property,  as  a  majority  should  deem  advisa- 
ble." Two  of  the  partners  became  insolvent,  and  a  third  nearly 
so,  and  these  three  abandoned  the  work,  and  neglected  the  pay- 
ment of  the  instalments  for  the  purchase  money,  leaving  the 
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whole  burthen  on  the  fourth  partner,  it  loas  held  that  the  three 
'had  no  right  in  equity  to  complain  that  the  fourth,  in  order  to 

relieve  himself  and  tlie  sureties,  had  disposed  of  the  land,  bojia 
fide,  without  the  concurrence  of  a  majority.     Especialty  have 

they  no  equity  against  the  purchaser,  who  paid  a  fair  price  and 
■without   notice  of  their  claim.     Bhea  v.  Vannoih   1  Jones  Eq., 

282. 

47.  All  that  either  of  the  three  partners  can  ask  is  for  an  ac- 
count against  the  fourth  partner  of  the  money  received  for  the 
land,  and  for  any  tolls,  rents,  or  profits  he  may  have  made  in 
mining  or  other  operations  thereon.     Ibid. 

48.  A,  B,  C  and  D  entered  into  a  co-partnership  to  purchase  a 
tract  of  land  at  the  Cherokee  land  sales,  and  to  work  the  same 
for  gold,  &c.  A  and  B  only  gave  bonds  for  the  purchase  money, 
with  sureties  whom  they  procured.  B,  C  and  D  left  the  country, 
abandoned  the  work  for  several  years,  and  gave  no  aid  to  A 
either  in  working  on  the  land,  or  paying  the  purchase  money, 
but  sufl'ered  him  alone  to  be  pressed  for  the  debt.  A,  in  good 
faith,  to  releive  his  sureties,  surrendered  the. land  to  the  State 
mider  the  act  of  1814,  and  afterwards  under  the  act  of  1846  ob- 
tained from  the  commissioners  appointed  under  the  latter  act  a 
"pre-emption  right"  (which  was  allowed  only  to  actual  settlers) 
for  the  same  land,  and  then  sold  the  same,  it  loas  held  that 
neither  the  original  partners  nor  their  assignees,  could  hold  A 
to  an  account  for  the  purchase  money.  Bliea  v.  TatJiem,  1  Jones 
Eq.,  290. 

49.  A  court  of  equity  in  this  state  will  not  interfere  to  prevent 
the  administrator  of  a  deceased  partner  from  retaining  out  of  the 
individual  assets  of  his  intestate,  in  satisfaction  of  a  debt  due 
him  from  the  hrm.     Hassell  v.  Griffin,  2  Jones  Eq.,  117. 

50.  Where  one  of  the  members  of  a  firm  Avithdraws  from  it 
and  assigns  all  the  effects  to  the  other  partner,  nnder  an  agree- 
ment that  the  other  partner  shall  pay  all  the  firm  debts,  and  tire 
latter  afterwards  conveys  all  the  effects  in  trust  for  the  payment 
of  his  own  debts,  the  firm  creditors  cannot  follow  these  effects 
to  subject  them  to  the  payment  of  the  firm  debts.  JRcmJcin  v. 
Jones,  2  Jones  Eq.,  169. 

51.  Where  one  of  two  partners,  by  a  mortgage  deed,  conveys 
to  the  other  partnership  effects,  to  secure  debts  alleged  to  be  due 
from  tlie  one  to  the  other,  which  deed  and  effects  are  assigned 
to  bona  fi'de  creditors  of  the  mortgage '  partner  to  secure  debts 
to  such  creditors,  it  was  held  that  such  mortgage  and  assign- 
ment were  valid  against  creditors  of  the  firm  who  had  not  ac- 
quired any  lion.     Fotfs  v.  Bktcl'ifdl,  3  Jones  Eq.,  449.  / 

52.  A  creditorof  a  firm  has  no  such  lien  upon  the  partnership 
■■effects,  as  to  prevent  one > of  the  partrers  at  the  time  of  the  dis- 
solution of  the  partnership,  from  assigning  them  in  payment  of 
'jhis  individual  debt«.     Fotts  v.  BlaclcwelU  4  Jones  Eq.,  58. 
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53.  Where  one  partner  mortgaged  the  effects  of  the  firm  to 
pay  a  debt  to  a  co-partner  which,  it  tm-ned  out,  did  not  exist, 
and  the  mortgagee  assigned  the  mortgage  to  secm-e  a  bona  fide 
debt  of  his  own,  to  one  who  had  no  notice  of  the  state  of  the 
balances  between  the  partners,  it  tuas  J/ekl  that  such  assignment 
was  good.     Ibid. 

54.  There  is  no  princi[)le  on  which,  after  the  satisfaction  of  a 
judgment  for  a  partnership  debt  by  one  of  the  partners  sued, 
equity  ought  to  extend  or  preserve  the  vitality  of  the  legal  se- 
curity, under  the  guise  of  an  assignment,  so  as  to  charge  the 
the  bail  of  the  other  partner.  Hinton  v.  OdenJieiiner,  4  Jones 
Eq.,  406. 

55.  The  bail  of  an  absconding  partner  is  under  no  obligation 
to  surrender  his  principal  for  the  benefit  of  another  partner. 
And  it  would  seem  that  the  bail  of  one  parner  would  have  no 
power  to  arrest  his  principal,  after  the  debt  had  l^een,  in  fact, 
paid  b}^  another  partner.     Ibid. 

56.  A  partner  in  a  firm  for  the  transaction  of  business,  is  not 
entitled  to  charge  for  his  personal  services  in  relation  to  the  bu- 
siness of  tlie  firm,  unless  there  be  a  contract  that  he  shall  do  so. 
Bidner  v.  Lemley,  5  Jones  Eq.,  148. 

57.  Where  a  partner,  whose  duty  it  Avas  to  keep  the  books  of 
the  firm,  seeks  to  make  a  charge  in  his  own  favor  which  is  not 
supported  by  a  proper  entry  in  the  books,  he  must  account  for 
that  fact,  and  as  ever}'  presumption  will  be  against  liim,  ho  can 
only  support  the  charge' by  clear  proof  Brown  v.  Hemes,  6  Jones 
Eq.,  49. 

58.  Where  one  entered  into  a  partnership)  with  his  son-in-law\ 
and  it  was  agreed  that  the  father-in-law  should  furnish  a  house 
for  a  shop,  tools,  &c.,  and  a  house  for  the  son-in-law  to  live  in, 
and  that  he  "  should  be  at  no  expense,*'  itwas  held  that  the  mean- 
ing was,  that  he  should  be  at  no  expense  connected  with  the 
partnership  business,  and  not  family  expense.     Ibid. 

59.  One  partner  cannot,  without  the  express  concurrence  of 
his  co-partner,  make  a  note  of  the  firm  payable  to  himself,  and 
charge  the  firm  with  it.     Ibid. 

60.  Where  A,  who  was  the  active  partner  and  bookkeeper  of 
a  firm,  sought  to  charge  it  with  the  value  of  a  slave,  who,  it  was 
alleged,  belonged  to  the  firm,  and  had  been  appropriated  by  B, 
his  copartner,  to  his  individual  use,  it  urns  Jield  that,  in  the  ab- 
sence of  any  charge  upon  the  books  of  the  firm,  the  mere  alle- 
gation of  it  by  A,  in  liis  answer,  supported  only  by  vague  aiid 
improljable  testimony  that  such  slave  belonged  to  the  firm,  was 
not  sufficient  to  establish  tliat  fact.     Ibid. 

61.  Where  A,  who  was  the  active  partner  of  a  firm,  and  its 
book  keeper,  set  up  a  claim  against  the  firm  for  money  Avhich 
he,  in  his  answer,  alleged,  was  due  to  the  partners  jointly,  for 
services  rendered  independently  of  the  co-partnership,  but  which 
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■were  appropriated  by  B,  the  other  partner^  to  Ms  own  exclusive- 
use,  it  was  held  that  this  could  not  be  made  a  charge  upon  the 
firm  in  the  absence  of  ];)roof  that  the  money  had  been  appropria- 
ted to  the  purposes  of  the  lirm,  there  being  no  entry  on  the  books 
to  shoAv  the  fact.     Ibid. 

62.  Where  one  member  of  a  co-partnersliip,  by  any  means,- 
gets  a  fund  belonging  to  the  firm,  he  is  not  at  liberty  to  appro- 
priate it  to  his  own  exclusive  benefit,  but  m-ust  share  it  with  his 
co-partners.     Eaion.  v.  Cherry,  6  Jones  Eq.,  261. 

(See  (Account,  22.)  (Confiscation,  4-6.)  (Executors  and  Ad- 
ministrators— Of  their  liability  to  creditors,  11-17.) 

11.   OF  REAL  ESTATE  PURCHASED  WITH  PARTNERSHIP  FUNDS. 

1.  A  deed  to  a  partnership  vests  the  property  in  the  firm,  and 
not  in  the  individual  members.  Each  takes  an  entirety,  and  by 
his  own  deed  can  only  convey  liis  right  to-  the  residue  after  a 
settlement  of  the  co-partnership  accounts.  Donaldson  v.  Banlt 
of  Cape  Feo.T,  1  Dev.  Eq.,  103. 

2.  When  lands  conveyed,  to  D.  j\f.  &  Co.,  and  also  to  M.  in. 
trust  for  D.  ]\I  &  Co.,  were  conveyed  by  M.  to  secure  his  indi- 
vidual debt,  and  he  died  indebted  to  the  company,  insolvent  and 
without  a  personal  representative,  it  teas  held,  upon  a  bill  filed 
by  a  creditor  of  the  co-partnership  to  subject  this  property,  /ir.s^, 
that  nothing  passed  by  the  deed  in  the  land  conveyed  to  D.  M.. 
&  Co.  2nclly,  that  the  creditor  of  M.  was  not  a.  purchaser  for 
value,  within  the  meaning  of  the  rule- which  protects  purchasers 
when  they  are  not  affected  with  notice,  od,  that  no  decree 
could  be  made  founded  on  the  fact  that  M.  was  a  debtor  to  the 
partnership  until  his  estate  was  represented.  And  4thly,  that 
the  plaintifi"  not  having  established  his  demand,  and  having  no 
lien,. had  no  right  to  ask  a  court  of  equity  for  assistance.     Ibid. 

3.  When  a  partnership  owns  land,  a  difficulty  as  to  the  title, 
is  no  objection,  upon  a  dissolution  and  settlement  of  the  part- 
nership, to  the  ordering  a  sale  of  such  title  as  the  partnership 
has.     IVaiigh  v.  3Iitchell,  1  Dev.  and  Bat.  Eq.,  510. 

4.  Lands  purchased  with  partnership  funds,  are  not  held  by 
the  owners  as  tenants  in  common,  but  as  joint  tenants  as  co- 
partners; and  a  bill  for  the  partition  of  such  lands  upon  the. 
ground  of  their  being  held  in  common,  or  joint  tenancy  simply,, 
cannot  be  sustained;  as  there  can  be  no  division  of  partnership 
property,  until  all  the  accounts  of  the  partnership  have  been 
taken,  and  the  clear  interest  of  each  partner  ascertained.  Baird 
V.  Baird,  1  Dev.  and  Bat.  Eq.,  524. 

5.  Where  the  right  to  call  for  an  account  ot  a  pa.itnership  is 
lost  by  lapse  of  time,  and  there  are  lands  belonging  to  the  part- 
ners, they  may  be  taken  as  a  clear  surplus  remaining  and  equally 
divisible  between  the  partners  as  joint  tenants,  provided  it  ap-^ 
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pear  tliat  tlie  parties  were  equally  interested;  and  provided 
further,  that  the  land  continue  to  be-  treated  by  the  parties  as 
joint  property.     Ibid. 

{\  Where  real  estate  was  bought  for  the  purpose  of  being 
used  by  a  company  formed  for  the  purpose  of  carrying  on  a  me- 
chanical trade,  and  was  so  used^  and  had  been  so  used  by  seve- 
ral companies  before  this,  and  was  neoessary  to  the  carrying  on 
such  business,  and  was  mentioned  in  the  several  deeds  to  the 
several  partners  as  a  part  of  the  partnership  efi'ects,  it  loas  held 
that  there  was  a  trust  of  such  real  estate,  by  operation  of  law,, 
for  the  partnership  as  tenants  in  common,  though  it  had  not 
been  declared  in  writing.     Hanf  v.  Howard^  3  Jones  Eq.,  440. 

7.  Where  real  estate  of  inheritance  is  purchased  by  a  partner-- 
ship  for  partnership  purposes  and  is  so  used,  the  widow  of  one 
of  the  partners  is,  upon  his  death,  entitled  to  dower.     Fcdton  v. 
Patton,  1  Winst.  Eq.,  20.  _ 

8.  Where  land  is  purchased  in  fee  simple  by  a  partnership 
with  partnership  funds,  and  for  partnership  purposes,  and  one 
partner  dies,  his  share  of  the  land  descends  to  his  heirs,  as  well 
in  equity  as  at  law.     Summey  v.  Patton,  1  Winst.  Eq.,  52. 

9.  And  it  seems  upon  a  dissolution  of  the  partnership  by  ef- 
fluxion of  time  or  otherwise,  all  the  partners  being  living,  the- 
land  will  be  regarded  as  real  estate,  as  between  them.     Ibid. 

in.       WHAT    A3I0UXTS    TO    A    DISSOLUTION    OP    A    PARTNERSHIP. 

1.  An  assignment  of  one  of  two  co-partners  of  his  interest  in 
the  co-partnership,  is  a  dissolution  of  it,  because  the  other  is  not 
bound  to  receive  the  assignee  as  a  ])artner.  But  where  the  as- 
signment was  a  mere  security,  and  it  was  agreed  by  all  parties 
th;it  the  assignor  should  act  in  the  partnership  business  as  agent 
of  the  assignee,  it  does  not  produce  this  efl'ect..  And  upon  a 
bill  by  the  assignee  for  an  account  of  the  partnership,  the  as- 
signor and  the  other  partner  are  proper  parties.  Buford  v. 
Neely,  2  Dev.  Eq.,  481. 

2.  It  is  a  general  rule  that  the  assignment  of  the  interest  of 
one  partner  in  a  hrm^  either  absolutely  or  as  a  security  for  a 
debt,  is  a  dissolution  of  the  co-partnership,  if  the  assignee  in 
sist  upon  his  right  to  have  the  business  closed,  and  the  share 
of  each  partner  paid  to  him,  after  the  payment  of  all  the  debts 
of  the  co-partnership.  Bank  of  Norih  Carolina  v.  Foiule,  4 
Jones  Eq.,  8. 

3.  But  where  the  interest  of  one  the  partners  in  the  property 
of  a  co-partnership  is  assigned  by  him  as  a  security  for  his  in^ 
dividual  debts,  and  such  assignee  permits  the  business  to  go  on 
in  its  ordinary  course,  such  security  becomes  subject  to  the  Huo- 
tuatious  of  the  business,  and  upon  the  subsequent  dissolution^ 
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is  only  entitled  to  what  remains  to  such  assigning  partner  after 
the  payment  of  the  debts  of  the  firm.     Jbid. 

4.  In  a  suit  brought  for  the  settlement  of  a  co-partnership, 
when  it  was  established  that  the  defendant  had  been  a  member 
of  the  firm,  it  tvas  held  that  .the  onus  of  proving  an  averment  of 
the  dissolution  of  the  firm,  devolved  upon  him.-  Gossett  v. 
Weatherly,  5  Jones  Eq.,  46. 

5.  Where  one  of  a  co-partnership  of  three  members,  was  per- 
mitted to  withdraw, from  the  firm,  it  was  lidd  that  such  with- 
drawal furnished  no  inference  of  a  dissolution  of  the  co-part- 
nership as  to  the  other  two.     Ihid. 


PATENT  RIGHT. 

See  •(Assignment,  14.)     (Jurisdiction — When  and  how  equity 
■will .relieve,  120-121. )     ( Warranty—  Of  personal  property,  1. ) 


PAYMENT. 

1.  Where  a  creditor,  by  way  of  composition  with  a  debtor 
■apparent!}-  in  doubtful  circumstances,  Avithout  any  fraud  or  im- 
position on  the  part  of  the  latter,  agrees  to  relinquish  a  portion 
of  his  debt,  in  consideration  that  the   debtor  will  give  good  se- 

'Curity  for  the  remainder,  and  the  debtor  accordingly  procures 
his  friends  to  be  his  sureties,  and  they  are  accepted  by  the  cred- 
itor, the  creditor  cannot  afterwards  claim  to  be  relieved  from  his 
part  of  the  dontract  by  which  he  stipulated  to  release  a  portion 
of  the  debt.      Gunn  v.  McAden,  2  Ired.  Eq.,   -79. 

2.  And  the  same  rule  applies,  when  the  debtor,  under  a  simi- 
lar agreement,  in  consideration  of  his  creditors  relinquishing  a 
debt  he  owes  him,  relieves  him  from  responsibilities  as  his  surety 
by  substituting  other  sureties.     Ibid. 

3.  The  payment  by  a  debtor,  or  his  own  engagement  to  pay 
a  smaller  sum,  will  not  discharge  a  debt  for  a  larger  sum,  and 
the  agreement  to  receive  such  smaller  sum  in  satisfaction  is  but 
nudutii  pudum',  but  where  the  ruidertaking  of  another  person  is 
;also  given,  this  forms  a  new,  distinct  and  better  security  for  the 
■debt,  and  therefore  is  a  satisfaction  of  the  prior  debt,  when  so 
received.     Ibid. 

4.  If  a  debtor,  who  "is  indebted  to  the  same  creditor  on  diflfer- 
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ent  accounts,  does  not  make  the  application  of  a  payment  at  the 
time  it  is  made,  he  cannot  do  so  afterwards.  Moss  v.  Adams,  4 
Ired.  Ec|.,  42. 

5. .  If^  the  debtor  tail  to  make  the  appHcation,  the  creditor  may 
do  so  at  any  time  afterwards  before  suit  is  broug-ht.     Ibid. 

(j.  Where  neither  debtor  nor  creditor  makes  the  appHcation  of 
the  payment,  the  kxw  will  apply  it  to  that  debt,  for  which  the 
creditor's  security  was  most  precarious.     Ibid. 

7.  Partial  payments  of  a  legacy  made  by  the  executor  should 
be  applied  in  the  first  place  to  extinguish  the  interest  then  due, 
and  then  the  residue,  it"  any,  to  go  to  the  extinguishment  of  so 
much  of  the  principal.     Johnson  v.  Johnson,  5  Jones  Eq.,  167. 

See  (Widow — Her  rights  in  the  personal  estate  of,  her  hus- 
band, 4.) 


PENALTY. 

1.'  A  gave  his  bond  to  B  for  £1,000  payable  six  month's  after 
date  AVith  interest  from  the  date  on  so  much  of  said  bond  as 
should  remain  unpaid  at  the  end  of  sixty  days  after  the  said  bond 
became  payable.  This  interest  is  secured  by  way  o^  jJ^ncdty, 
and  equity  will  relieve  against  it,  and,  when  such  interest  has 
been  paid,  equity-  will  decree  it  to  be  refunded.  Gales  v.  Bu- 
clwbnan,  2  JMurph.-,  145. 

2.  When  a  vendor  covenanted,  in  case  of  eviction,  to  pay  dou- 
ble the  purchase  money,  And  also  all  damages,  held  this  to  be  a 
penalty,  not  stipulated  damages,  .and  the  purchase  money  and 
interest  only  could  be  recovered..  Neshit  v.  Brown,  1  Dev. 
Eq.,  30. 

3.  Equity  disregards  penalties.-     Gordon  \.  Broicn,  4  Ired.  Eq.. , 
391). 

4.  A  penalty  limits  the- Slim 'which  may  be  recovered  in  an 
action  of  debt,  for  a  breach  of  contract.     Ibid. 

5.  The  party  who  claims  for  a  breach  of  a  contract  is  not  re- 
stricted to  his  legal  remedy  by  an  action  for  the  penalty,  but 
may  claim  an  execution  of  the  contract,  as  it  is -understood  in  a 
court  of  equity ;  that  is,  as  a  stipulation,  without  reference  to  the 
penalty,  to  do  the  several  things  stated  in  the  condition.     Ibid. 

6.  AVhere  A  sued  B  on  a  contract  tor  getting  shingles,  and  a 
comprfmiise  was  made  in  writing  to  the  effect  that  B  should  con- 
fess judgment  for  $.500  to  be  discharged  within  twelve  months 
by  the  delivery  of  so  many  shingles  at  given  prices,  and  a  jud"-- 
ment  was  entered  accordingly;  it  being  admitted  that  the  shin- 
gles were  to  be  paid  for  when  delivered,  at  the  prices  agreed  ou,.. 
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it  ivas  Jield  that  the  written  agreement  and  the  jiidg-ftieiat  were 
but  an  obligation  to  pay  a  penal  sura,  and  the  court  directed 
that  the  judgment  should  stand  as  a  security  for  the  damages 
actually  sustained.     Lloyd  y..  W.hitley.,  6  Jones  Eq.,  316. 


PLEADING. 


I.  Bill. 
II.  Bill  of  discovery. 
III.  Bill  of  peace. 
'IV.  Bill  of  interpleader. 
V.  Bill  to  perpetuate  testimony. 
VI.  Bill  to  execute  a  decree. 
VII.  Parties. 
VIII.  MultifariousuesE. 
IX.  Answer. 


X.  Pleas  and  demurrers. 
XI.  Plea  of  a  former  suit  for  the  same 
equity. 
^11.  Issue  and  verdict. 

XIII.  Variance  between   the    allegations 

and  proofs. 

XIV.  Decrees. 

XV.  "Bills  of  review  and  petitions  for  re- 
hearing. 


1.      BILL. 

1.  Though  a  bill,  deficient  in  matter,  cannot  be  aided  by  the 
-defendants  answer  or  by  proofs  in  the  cause,  yet  where  sufficient 
matter  is  stated,  but  in  ufficiently  verified,  the  want  of  sufficdent 
verification  may  be  supplied  by  proofs  or  admissions.  Ed^Mards 
V.  Massey.,  1  Hawks,  359. 

2.  A  bill  may  be  framed  in  the  alternative  with  a  double  aspect, 
and  relief  may  be  granted,  in  either  case,  as  circumstances  may 
require.  And  relief  may  be  given  under  the  general  prayer  of 
the  bill,  provided  it  be  in  accordance  with,  and  not  contrary  to, 
tire  particular  relief  prayed  for.     Foster  v.  Cooh,  1  Hawks,  509. 

3.  A  bill  should  contain  only  a  statement  of  the  facts  on  which 
the  plaintiff's  case  is  foundecl,  not  the  evidence  of  those  facts; 
therefore,  when  lapse  of  time  forms  no  bar  to  the  claim  asserted, 
but  only  raises  a  presumption  of  fact  inconsistent  with  it,  the 
lapse  ot  time  need  not  be  accounted  for  in  the  bill.  //  seems,  iu 
STich  cases  that  the  lapse  of  time  should  be  relied  on  in  the  an- 
swer as  a  defence.     Nesbil  v.  Brown.,  1  Dev.  Eq,.,  30. 

4.  A  suit  in  equity  is  commenced  when  the  bill  is  filed,  and 
not  when  the  subpoena  is  issued.  3IcLin  v.  McNaiaara,  2  Dev. 
and  Bat.  Eq.,  82. 

5.  If,  upon  a  bill  for  an  account,  an  agreement  be  set  up  by 
the  defendant  as  a  bar  to  the  account,  the  plaintiff  cannot  im- 
peach the  agreement  as  unreasonable,  and  one  not  proper  to  be 
executed,  without  filing  a  supplemental  bill,  and  distincly  put^ 
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ting  its  fairness  in  issue.     Lamb  \.  Trogden,  2  Dev.  and  Bat. 
Eq.,  190. 

i.x  Upon  a  bill  b}^  execntors  or  trustees,  seeking  the  advice  of 
the  court  for  tlieir  security,  the  court  will  not  undertake  to  de- 
termine facts,  alleged  bj  them  to  be  controverted,  but  will  give 
an  answer  only  to  such  questions  as  arise  upon  the  facts  declared 
by  the  executors  or  trustees.     Stvltz  v.  Kiser,  2  Ired.  Eq.,  538. 

7.  Where  the  bill  is  for  tiie  execution  of  a  trust,  and  circum- 
stances arc  disclosed  which  tend  to  show  that  the  trust  was  cre- 
ated for  the  purpose  of  defeating  creditors,  yet  if  such  fraud  is 
not  directly  alleged  in  the  bill  or  answer,  the  court  will  take  no 
notice  of  it,  but  will  proceed  to  decree  an  execution  of  the  trusty 
if  properly  established  by  proofs.  Hudgins  v.  White,  2  Ired. 
Eq.,  575. 

8.  The  facts  upon  which  the  plaintiff  in  a  court  of  equity 
seeks  relief,  must  be  set  forth  in  the  stating  part  of  his  bill;  for 
he  cannot  rely  upon  the  interrogatories  to  supply  defects  in  such 
stating  part.     Co  ides  v.  Buchanan,  3  Ired.  Eq.,  o74. 

y.  A  defendant  is  not  bound  to  answer  an  interrogatory  not 
warranted  by  what  has  been  stated  by  the  plaintiff  as  the  ground 
of  his  complaint.     Ilid. 

10.  Although  instruments  may  be  referred  to  as  exhibits  at- 
tached to  the  pleadings,  yet  their  contents  should  be  sufficiently 
set  forth  in  the  bill  or  answer  to  which  they  may  be  attached. 
King  v.  Trice,  3  Ired.  Eq.,  568. 

11.  A  bill  should  contain  a  statement  of  the  title  of  the  plain- 
tiff and  defendant,  so  that  the  pleadings  may  show  the  titles 
claimed  by  the  parties,  without  looking  for  it  in  the  evidence 
ialone.     Unnq^threi/s  v.  Tc(te,  4  Ired.  Eq.,  220. 

12.  Every  person  who  claims  to  recover  either  at  law  or  in 
equity,  must  show  a  title  in  his  pleading  and  that  ought  to  be 
done  by  distinct  averments,  or  plain  affirmative  statements. 
Edney  v.  King,  4  Ired.  Eq.,  465. 

13.  The  title  of  a  bill  is  no  part  of  it.  It  is  merely  a  mode  of 
conveniently  denominating  a  bill  or  cause,  and  it  cannot  be 
deemed  a  part  of  the  statements  of  the  bill,  either  as  to  the  title 
or  the  parties.     Ibid. 

14.  When  the  record  of  a  bill,  &c.  has  been  lost  or  destroyed, 
the  court  has  full  jiower  to  order  a  copy  of  the  original  bill  to 
be  filed.      Greenlee  v.  McDoiveU,  4  Ired.  Eq.,  481. 

15.  Every  bill  must  state  tlie  ground  upon  which  it  asks  the 
interference  of  the  court.  It  will  not  do  to  state  one  case  and 
prove  another.     Buss  v.  Hawes,  5  Ired.  Eq.,  18, 

16.  Care  must  be  taken  to  state  in  the  bill  whatever  is  inten- 
ded to  be  proved  by  the  plai^itiif ;  otherwise  he  will  not  be  per- 
mitted to  giveat  in  evidence.     Ibid. 

17.  The  statement  of  the  case  and  the  prayer  for  relief,  to- 
.gether  constitute  the  assencc  and  substance  of  the  bill.     Ibid, 
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18.  The  court  expressed  its  disapprobation  of  brinc^ing  for- 
ward in  the  pleadings  irrelevant  matters,  and  interlarding-  bills 
and  answers  with  nnavailing  epithets,  and  with  matters  that 
have  no  bearing-  whateve.i  on  the  controversy.  Newsom  v.  Ntiv- 
som,  5  Ired.  Eq.,.122. 

19.  Where  a  plaintiff  has  made  a  mistake  in  point  of  fact  m 
his  original  bill,  he  may,  by  leave  of  the  court,  correct  that  mis- 
take by  an  amended  bill.  But  where  the  tacts  exist  at  the  time 
the  original  bill  was  filed,  and  he  discovers  them  afterwards,  he 
cannot  file  a  supplemental  bill,  and  such  bill  will  be  dismissed 
on  demurrer.     Murray  v.  King,  5  Ired.  Eq.,  223. 

20.  Wlionever  the  same  end  can'  be  obtained  by  an  amend- 
ment, the  court  will  not  permit  a  supplemental  bill  to  be  filed. 
Ihid. 

21.  Where  a  bill  is  filed  to  set  aside  an  instrument  on  the 
ground  that  it  was  executed  by  mistake  or  accident,  the  nature 
of  the  mistake  or  accident  must  be  set  out  with  certainty  in  the 
bill.     Caion  v.  WilUs,  5  Ired.  Eq.,  335. 

22.  Exhibits  do  not  make  a  part  of  a  bill,  but  are  apart  of  the 
proof,  and  cannot  aid  .defective  statements  of  the  bill,  any  more 
than  any  other  part  of  the  proof.     Ibid. 

23.  A  bill  which,  claims  relief  upon  an  allegation  of  fraud, 
must  not  merely  insinuate- the  fraud,  but  must  charge  it  in  posi- 
tive and  direct  terms,  otherwise  the  plaintiff  will  not  be  permit- 
ted to  prove  it  and  of  course,  can  have  no  relief.  Witliersijoon 
V.  Caniiichael,  G  Ired.  Eq.,  143. 

24.  An  allegation  that  a  deed  was  fraudulent,  without  setting 
out  how,  or  on  what  account,  or  in  what  particular,  and  the  admis- 
sion of  such  allegation,  by  filing  a  demurrer,  will  not  sustain  a 
bill  otherwise  deficient  in  equitv.  Bryan  v.  SpruilJ,  4  Jones 
Eq.,  27. 

25.  Where  the  main  drift  and  scope  of  a  bill  Avas  to  enforce  an 
assignment  in  trust,  and  secure  a  dividend  under  it,  and  the 
prayer  of  it  was  to  that  effect  only,  it  was  lield  that  an  allega- 
tion that  the  deed  was  made  to  defraud  creditors,  made  heed- 
lessly and  as  an  expletive  and  not  as  a  ground  of  relief,  should 
be  rejected  as  surplusage    Symons  v.  Reid,  5  Jones  Eq.,  327. 

n.       BILL  OF  DISCOVERY. 

1.  A  bill  of  discovery  does  not  ask  relief,  but,  generally,  only 
seeks  the  discovery  of  facts,  resting  in  the  knowledge  of  the  de- 
fendant, or' of  deeds  or  writings  in  his  possession  or  power,  in 
order  to  maintain  the  right  or  title  of  the  party  asking  it,  in 
some  suit  or  proceeding  in  another  court.  Pcmhcrion  v.  /u/7:,  4 
li-ed.  Eq.,  178. 

2.  One  cannot  be  allowed  to  call  for  the  title  papers  of  another, 
under  whom  he  sets  up  no  title  or  interest  in  himself,  except 
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that  be  may,  possibly,  at  some  time  find  it  convenient  to  use 
them  in  an  action  at  law,  as  evidence  against  tbose,  baving 
them  in  possession  npon  a  collateral  matter.  Bixfer  v.  Farmer, 
7  Ii-ed.   Eq.,  239. 

3.  A  court  will  not  entertain  a  bill  for  a  discovery  which 
seeks  to  set  aside  apri^r  di  ed  of  trust  executed  to  secure  an 
usurious  debt.     dJrisfers  v.  Prentiss,  2  Jones  Eq.,  62. 

ni.       BILL  OF  PEACE. 

1.  To  sustain  a  bill  of  peace,  the  plaintiff  must  establish  his 
right  by  repeated  actions  at  law.  Lyerly  v.  Wheeler.  Busb.  Eq., 
207. 

IV.       BILL    OF    INTERPLEADER. 

1.  A  bill  of  interpleader  can  only  be  filed  by  one  in  possession.- 
Therefore,  where  an  administrator  never  had  reduced  the  assets- 
into  possession,  but  they  were  in  possession  of  some  of  the  dis- 
tributees, who  claimed  adversely  to  him;  a  bill  l>y  him  against 
the  distributees,  praying  that  they  might  interplead,  is  improper. 
Martin  v.  Mabcrru,  1  liev.  Eq.,  169. 

2.  But  the  defendant  to  such  bill,  who  claimed  adversely, 
having  answered,  tiled  a  cross  bill,  submitted  to  an  account,  &c. 
he  was  enjoined  from  disputing  the  time  spent  in  the  litigation, 
in  bar  of  an  action  at  law  to  be  brought  by  the  administrator. 
Ihid. 

3.  In  a  bill  of  interpleader  l)y  the  assignee  of  a  legatee,  in 
trust  for  the  payment  of  specified  debts  against  his  cestui  que 
trusts,  and  the  creditors  of  the  testator,  as  both  sets  of  defend- 
ants are  actors,  it  is  necessary  that  the  latter  should  have  estab- 
lished their  debts  at  law.  And  in  a  contest  between  them  the 
executor  should  be  a  party;  as  should  all  persons  claiming 
a  joint  interest  in  the  subject  matter  of  the  legacy. .  Hines  v. 
Spruill,  2  Dey.  and  Bat.  Eq.,  93. 

4.  A  sherift'  who  has  seized  property  under  an  execution 
which  is  claimed  by  other  persons  besides  the  defendant  in  the 
execution,  cannot  sustain  a  bill  in  equity  requiring  these  per- 
sons and  the  plaintiff"  and  the  defendant  in  the  execution  to  in- 
terplead, so  that  their  respective  rights  may  be  ascertained. 
Quinn  v.  Green,  1  Ired.  Eq.,  229.  S.  P.,  Quinn  v.  Patton,  2  Ired. 
Eq.,  48. 

5.  In  a  bill  of  interpleader,  the  plaintiff  must  always  admit  a 
title  as  against  himself  in  all  the  defendants.  A  person  cannot 
file  such  a  bill,  who  is  obliged  to  state,  that  as  to  some  of  the 
defendants,  the  plaintiff"  is  a  wrong-doer.     Ibid. 

6.  Where  a  bill  is  filed  by  one  in  possession  of  a  fund  which 
he  alleges  is  claimed  by  two  persons  whom  he  calls  upon  to  in- 

31 


474  PLEADING— IV-V-VI. 

terplead  and  settle  the  matter  of  right  between  them,  so  that 
he  may  be  indemnified,  and  he  shows  affimatively  facts  from 
which  it  appears  that  neither  of  the  defendants  is  entitled  to 
the  fund,  a  demurrer  by  one  of  them  which  will  virtually  de- 
cide the  cause  as  to  both  will  be  sustained.  Earlier  v.  Swain^ 
-4  Jones  Eq.,  220. 

V.       BILL   TO  PERPETUATE    TESTIJIOXY. 

1.  A  court  of  equity  does  not  like  to  entertani  bills  to  perpet- 
uate testimony,  except  in  cases  of  plain  necessity.     Smith  v. 

Turner,  4  Ired.  Eq.,  433. 

2.  If  the  object  of  a  bill  is  to  perpetuate  the  testimony  of 
witnesses  to  a  deed  respecting  land,  the  deed  must  be  properly 
described,  and  the  names  of  the  witnesses,  who  are  to  prove  it, 
be  set  forth,  and  also  tlie  facts,  to  which  they  are  to  give  evi- 
dence be  specially  stated.     Ibid. 

3.  Such  a  bill  must  show  the  interest  of  the  plaintiff  in  the 
subject,  and  in  stating  it,  should,  though  succinctly,  set  it  forth 
plainly  and  with  convenient  certainty  as  to  the  material  facts, 
so  that,  on  the  bill  itself,  some  certain  interest  in  the  plaintiff 
shall  appear;  which,  indeed,  is  sufficient,  however  minute  the 
interest  may  appear.     1  bid. 

4.  In  a  bill  of  this  kind,  a  court  of  equity  only  assists  a  court 
of  law  by  ^preserving  testimony,  where  the  plaintiff's  right  is 
purely  a  legal  one.  But  a  court  of  equity  will  not  entertain  a 
bill  to  perpetuate  testimony,  touching  a  subject  of  its  own  juris- 
diction, because  the  party  can  always,  though  in  possession,  file 
a  bill  for  relief,  and  the  court  can  in  its  discretioii,  make  the 
proper  orders  upon  an  emergency,  for  speeding  the  taking  of 
the  testimony  of  old,  infirm  or  removing  witnesses.     Ihid. 

5.  Bills  to  perpetuate  testimony  only  lie,  when  the  evidence 
relates  to  legal  rights,  which  cannot  be  tried  immediately,  by 
reason  of  the  inqjediment  of  a  prior  legal  title,  outstanding  in 
the  defendant  or  some  one  else.  Baxter  v.  Farmer^  7  Ired.  Eq., 
239. 

VI.       BILL  TO  EXECUTE  A  DECREE, 

1.  Upon  a  bill  filed  in  this  state  to  execute  a  decree  made  in 
South  Carolina,  it  luas  held  (Taylor,  C.  J.,  dissenting)  that  the 
courts  of  this  state  have  a  right  to  examine  into  the  merits  of 
the  decree  as  upon  a  bill  of  review.  Ficlet  v.  JoJins,  1  Dev. 
Eq.,  123. 

2.  Where  a  resident  of  South  Carolina,  upon  separating  from 
his  wife,  gave  her  a  jjost  mortem  bond  for  the  benefit  of  herself 
and  of  their  children,  and  died  in  South  Carolina  having  made 
a  voluntary  conveyance  of  land  situate  in  this  state  to  his  ille- 
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^tiraate  cliildren  by  another  woman,  it  was  held  (Taylor,  C.  J. 
dissenting)  that  a  decree  of  the  chancery  conrt  of  South  Caroli- 
na, declaring  this  conveyance  to  be  void  against  the  wife  and 
children,  was  a  iiullity,  the  subject  matter  being  without  its  ju- 
risdiction.    Ibid. 

0.  In  such  a  case,  it  seems  that  such  advancements  made  by 
the  father  to  his  legitimate  children  provided  for  by  the  bond, 
are  considered  as  a  satisfaction  of  it  pre  tanto,  and  it  is  clear  that 
lands  charged  with  the  payment  of  debts,  are  to  be  exhausted 
before  a  court  of  equity  will  subject  property  conveyed  or  be- 
queathed to  the  illegitimate  children.     Ibid. 

4.  Where  a  decree  rendered  by  a  court  of  equity  has  not, 
through  the  neglect  of  the  parties,  been  executed,  and  their 
rights  are  about  to  become  embarrassed  by  subsequent  events, 
and  it  appears  that  such  decree  is  reasonable  and  just,  a  bill  to 
eniorce  it  will  be  entertained,  and  a  ncAV  decree  made  in  aid  of 
it.      Wri<jht  V,  Boicden,  1  Jones  Eq.,  15. 

Vn.       PARTIES. 

1.  When  a  person,  concerned  in  interest,  is  stated  in  the  bill 
to  be  moved  away  and  not  since  heard  of  for  many  years,  so 
that  he  cannot  be  served  with  process,  that  shall  be  a  good  rea- 
son as  between  third  persons  for  not  making  him  a  party ;  and 
the  court  will  proceed  to  a  hearing  notwithstanding,  higram 
V.  Lanier,  1  Hay.,  221,  (253.) 

2.  A  bill  for  an  account  may  be  brought  both  against  the  ad- 
ministrators and  the  heirs,  to  prevent  circuity  of  action.  The 
heirs  may  now  insist  upon  every  defence  they  miglit  have,  were 
the  executors  first  sued  to  judgment.  Siiiit  iv.  She/ipard,  2  Hay., 
103,  (349.) 

3.  Before  a  court  of  equity  will  decree  a  distribution  of  the 
personal  estate  of  a  deceased  person,  all  who  are  entitled  to  dis- 
tribution, and  the  administrators  or  executors  of  such  as  have 
died  must  be  made  parties  to  the  bill.  Branch  v.  Branch,  1 
Murph.,  132. 

4.  A  pays  to  B  his  co-executor  a  sum  of  money,  belonging  to 
their  testator's  estate;  A  and  B  die;  C,  the  administrator  de 
honis  rtvn  of  the  testator,  brings  a  suit  in  equity  against  the  rep- 
resentative of  A,  who  survived  B,  for  an  account  of  the  testator's 
estate,  the  representatives  of  B,  who  received  the  money,  must 
be  made  parties.     Quince  v.  Quince,  1  Murph.,  160. 

5.  A. legacy  or  distributive  share  cannot  be  recovered,  without 
setting  up  a  legal  representative  of  the  deceased,  on  whose  estate 
a  claim  either  for  one  or  tlie  other  is  made.  Shaw  v.  Shaiv,  1 
^lurph.,  334. 

6.  It  IS  a  good  reason  for  not  making  a  person  a  party,  that 
he  is  an  alien.     Benzein  v.  Lenoir,  1  Car.  L.  R.,  504,  (117.) 
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7.  An  account  cannot  be  decreed  of  the  personal  estate  of  a 
decedent  without  making  the  executor  or  administrator  a  party 
to  the  bill  or  petition.      Goode  v.  Goode,  N.  C.  Term  E.,  255,  (684. ) 

8.  A  being^in  yossession  of  B's  slave,  af.  fa.  is  levied  on  the 
slave,  and  C  agrees,  at  the  request  of  A,  to  bid  off  the  slave  and 
advance  the  money  on  the  ji.  fa.  and  to  allow  A  time  to  return 
the  money  and  redeem  the  slave.  To  a  bill  tiled  to  redeem,  it  is 
not  necessary  to  make  B  a  party,  for  it  is  a  contract  of  agency 
between  A  and  C  A  is  to  be  considered  the  owner  of  the  slave,. 
and  C  is  concluded  from  contesting  his  title.  IViUiams  v.  How- 
ard, 3  Murph.,  74. 

9.  One  who  claims  under  a  will  of  lands  which  is  nor  estab- 
lished, must  have  before  the  court  all  the  parties  interested  to 
establish  it.  Thompson  \.  ApphivJiit",  1  Dev.  Eq.,  460.  (Wills 
of  land  must  now  be  established  in  the  probate  court  like  wills 
of  personalty,  and  then  copies  maybe  given  in  evidence.  See 
Rev.  Code,  ch.  1!!),  sees.  20  and  21.) 

10.  Where  a  plaintiff  seeks  to  enfcn-ce  an  equity  against  law 
he  can  have  no  relief,  unless  the  person  who  has  the  legal  title 
be  made  a  party.     Jones  v.  Jeffrejis,  1  Dsv.  Eq.,  492. 

11.  The  wife  is  an  unnecessary  party  to  a  bill  to  set  aside  a 
deed  for  her  land,  fraudulently  procured  from  her  husband  alone. 
Broioing  v.  Pratt,  2  Dev.  Eq.^  44. 

12.  Arbitrators,  officers  of  corporations,  and  solicitors  who 
have  aided  their  clients  to  commit  frauds,  may  be  made  defen- 
dants. But  the  rule  is  difierent  as  to  a  mere  witness,  who  has 
no  interest  in  the  cause,  and  against  whom  no  relief  can  be 
given.  If  he  answers  the  bill,  it  will  at  the  hearing,  be  dis- 
missed as  to  him  with  costs.     Reeves  v.  Adams,  2  Dev.  Eq.,  192. 

13.  The  principal  debtor  is  not  a  necessary  parly  to  a  bill  to 
settle  a  partnership  where  the  plaintifi'  has  assigned  his  interest 
in  it  to  indemnify  the  surety.     Bxiford.  v.  Ncihj,  2  Dev.  Eq  ,  481. 

14.  To  a  bill  brought  by  the  assignee  of  a  judgment,  the  as- 
signor is  a  necessary  party.  ISleKmnie  v.  Hutlitrford,  1  Dev. 
and  Bat.  Eq.,  14. 

15.  A  court  (if  equity  will  never  pass  judicially  upon  accounts 
involving  adversary  interests,  where  the  same  person  represents 
both  parties.     Ford  v.   Whedbee,  1  Dev.  and  Bat.  Eq.,  16. 

16.  Upon  a  bill,  seeking  satisfaction  of  an  equitable  demand 
against  a  deceased  debtor,  from  property  in.  the  hands  of  his 
donee,  it  tvas  held  that  the  administrator  of  the  debtor  was  a  ne- 
cessary party.  Dczier  v.  Dozier,  1  Dev.  and  Bat.  Eq.,  96.  S.  P. 
State  Bank  v.  Knox,  1  Dev.  and  Bat.  Eq.,  50. 

17.  A  bill  eitiier  to  rescind  or  eni'orce  the  specific  execution: 
of  a  con:^ract  for  the  sale  of  land,  cannot  be  sustained  against 
one,  who  had  guaranteed  the  contract  Avithout  making  the 
principal  vendor  or  his  representative  a  party.  Oliver  v.  Dia.:, 
1  Dev.  and  Bat.  Eq.,  158. 
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18.  To  a  bill,  enjoining  the  heir  from  ejecting  the  plaintiff 
irom  land,  which  descended  upon  the  former,  upon  the  ground 
that  the  latter  had  puri-hased  under  the  erroneous  idea  that  the 
heir  was  barred,  and  had  paid  the  debts  of  the  ancestor  to  the 
value  of  the  land;  the  deficiency  of  the  personal  estate  being  all 
that  gives  an  equity  to  the  plaintiff,  to  ascertain  that,  the  per- 
sonal representative  of  the  ancestor  is  an  indispensable  party. 
Harrison  v.   Wood,  1  Dev.  and  Bat.  Eq.,  437. 

19..  Where  a  tenant  for  life  of  slaves  sold  them  and  with  the 
proceeds  purchased  others,  to  a  bill  by  the  remainderman,  af- 
firming the  sale,  and  seeking  to  charge  the  slaves  for  the  pur- 
chase money,  the  personal  representatives  of  the  first  taker  are 
necessary  parties.     Black  v.  Eay,  1  Dev.  and  Bat.  Eq.,  443. 

20.  A  defendant,  claiming  a  slave  by  reason  of  his  having, 
under  a  mistake,  paid  for  him  to  A.  supposing  him  to  be  entitled, 
must,  in  a  suit  by  the  executor  of  B,  under  whose  w^ill  A  is 
clearly  entitled,  make  the  administrator  of  the  latter  a  party  by 
a  cross  bill,  before  he  can  avail  himself  of  that  defence.  Blue  v. 
Patterson,  1  Dev.  and  Bat.  Eq.,  457. 

21.  A  partner  who  claims  the  benefit  in  equity  of  a  debt  due 
the  partnership  as  a  set  off  or  as  satisfaction  of  his  individual 
note,  must  make  his  co-partner  a  party  to  his  bill.  Ga'dher  v. 
Caldwell,  1  Dev.  and  Bat.  Eq.,  504. 

22.  All  the  residuary  legatees  are  necessary  parties  to  a  bill, 
seeking  to  subject  the  share  of  one  of  them  to  a  debt;  especially 
when  the  interest  of  each  legatee  is  uncertain,  depending  upon 
the  amount  of  advancements  made  them  in  the  lifetime  of  the 
testator.     Betliell  v.  Wilmn,  1  Dev.  and  Bat.  Eq.,  610. 

'If).  A  purchaser,  at  an  execution  sale,  of  an  equity  of  redemp- 
tion, need  not  make  the  mortgagor  a  party  to  his  lull  for  redemp- 
tion.     Tlim'pe\  Bid's,  1  Dev.  and  Bat.  Eq.,  613. 

24.  Notwithstanding  that  it  is  a  rule  in  equity,  that  all  per- 
sons having  an  interest  in  the  subject  matter  of  a  suit,  must  be 
parties  to  it,  yet  this  rule  is  of  necessity  dispensed  with  when 
they  are  unknown.      Va7in  v.  Harcjett,  2  Dev.  and  Bat.  Eq.,  31. 

2b.  All  the  heirs  are  necessary  parties  to  a  bill  for  a  specific 
performance  of  a  contract  for  the  sale  of  land  made  by  their  an- 
cestor.    Hodfjes  v.  Hodges,  2  Dev.  and  Bat.  Eq.,  72. 

26.  If  chattels  specifically  bequeathed  be  mortgaged  by  the 
executor,  he  is  a  necessary  party  to  a  bill  by  the  legatees  for  a 
redemption.     Biwl^head  v.  Colson,  2  Dev.  and  Bat.  Eq.,  77. 

27.  To  a  bill  against  an  agent,  his  principals  are  necessary 
parties.      Watson  v  Oglurn,  2  Dev.  and  Bat.  Eq.,  353. 

28.  The  assignor  is  not  a  necessary  party  to  a  bill  against  an 
assignee,  where  it  appear^  from  both  the  bill  and  answer,  that 
all  the  interest  of  the  assignor  has  been  transferred.  Policy. 
Gallard,  2  Dev.  and  Bat.  Eq.,  395, 

2i).  Where  an  assignment  is  absolute  and  unconditional,  and 
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leaves  no  remaining  liability  or  right  in  the  assignor  which  can 
be  affected  by  the  defence,  the  assignee  need  not  make  the  as- 
signor a  party.  But  whether,  if  he  be  needlessly  made  a  party, 
it  is  a  valid  ground  of  defence,  qucere.-  Bnt  however  this  may 
be,  if  there  remain  any  interest,  right  or  liability  in  the  assignor, 
which  can  be  effected  by  the  decree,  a  scintilla  jurih  even,  then 
he  is  a  proper,  and,  in  most  instances,  a  necessary  party.  And, 
therefore,  a  trustee  holding  for  the  separate  use  of  a  married 
woman,  and  for  certain  contingent  trusts,  will  be  a  proper  and 
necessary  party  in  a  bill  by  the  married  woman,  although  he 
has  executed  a  deed  purporting  to  assign  his  whole  interest  to 
her.     Thompson  v.  McDonald^  2  Dev.  and  Bat.  Eq.,  463. 

30.  A  suit  in  equity  for  a  legacy  due  to  minors  mmst  be 
brought  in  their  name,  and  not  in  that  of  their  guardian,  though 
where  the  legacy  is  a  debt  against  the  guardian,  and  one  object 
of  the  bill  is  to  obtain  an  injunction  against  its  collection,  he 
may  also  be  a  party.     Simpson  v.  King,  1  Ired.  Eq.,  IL 

31.  It  is  not  necessary  to  have  the  personal  representatives  of 
deceased  sureties  parties  defendants,  where  such  representatives 
are  not  living,,  and  the  defendants  admit  that  they  have  received, 
as  heirs,  legatees  or  distributees,  all  the  property  of  such  de- 
ceased sureties,  and  submit  to  account  lor  it,  if  they  are  liable 
at  all.     Aimistead  v.  Bozman,  1  Ired.  Eq.,  117. 

32.  Where  a  bill  is  filed  against  one  of  the  sureties  to  a  guar- 
dian bond,  to  recover  an  amount  due  by  the  defalcation  ot  the 
guardian,  upon  the  ground  that  the  bond  has  been  destroyed  by 
fire,  and  it  appeal's  on  the  pleadings  that  the  principal  is  dead, 
insolvent,  and  has  no  personal  representative,  it  is  no  objection 
to  the  bill  that  a  personal  representative  of  the  principal  is  not 
made  a  party  defendant.     Spive]/  v.  Jenkins,  1  Ired.  Eq ,  126. 

33.  Nor  is  it  any  objection  that  the  other  surety  is  not  made 
a  party,  when  it  is  charged,  and  so  appears,  that  he  is  beyond 
the  jurisdiction  of  the  coiu't.     Ibid. 

34.  The  ordinary  practice  of  courts  of  equity,  where  one  of 
several  parties  is  out  of  the  jurisdiction  and  the  others  within 
it,  is  to  charge  the  fact  in  the  bill  that  such  person  is  out  of  the 
jurisdiction,  and  then  to  proceed  against  the  other  parties;  and 
this  practice  is  not  changed  in  our  courts  by  the  operation  of 
the  act  of  assembly,  1  Eev.  Stat.,  ch.  32,  sec.  4.  Ibid.  (See 
Rev.  Code,  ch.  32,  sec.  3,  Eule  3.) 

35.  An  administrator  c/e  bonis  non  of  a  testator  or  an  intestate, 
is  a  necessary  party  to  a  bill,  calling  upon  the  administrator  of 
the  deceased  executor  or  original  administrator  of  such  testator 
or  intestate,  for  an  account  of  the  administration.  Ward  v. 
Hvggins,  2  Ired.  Eq.,  135.  / 

36.  To  a  bill  brought  by  one  surety  against  his  co-surety  for 
Gontribution,  their  common  principal,  or,  if  he  be  dead,.liis  qxbo 
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Titor  or  administrator  should  be  made  a  party  defeudant.  Harney 
V.  Ynrhorour/h,  2  Ired.  Eq.,  249. 

37.  According  to  the  rules  of  a  court  of  equity,  an  injunction 
to  restrain  proceeding  with  an  esrecution  is  a  mandate  to  the 
creditor,  not  to  the  officer,  and  the  person  to  be  restrained  there- 
by should  be  made  a  party  to  the  proceedings.  Beam  v.  Blan- 
ton,  3  Ired.  Eq.,  59. 

38.  Where  a  husband  intends,  b}"  a  bill  in  equity,  to  impeach 
a  marriage  agreement  made  between  him  and  his  wife,  before 
marriage,  she  must  be  a  party  defendant  to  the  bill,  and  not  be 
joined  with  him  as  a  plaintiff.     Bale  v.  Gause,  3  Ired.  Eq.,  114. 

39.  A  testator  by  his  last  will  bequeaths  certain  slaves  to  A 
and  B,  and  devises  and  bequeaths  ail  the  rest  ot  his  estate  to  the 
said  A  and  B,  and  then  directs  his  executor  to  use  all  lawful 
ways  and  means  to  procure  the  emancipation  of  the  said  slaves, 
and  if  they  can  be  emancipated,  then  the  said  property  to  go 
to  them,  if  they  cannot  be  emancipated,  the  property  to  belong 
absoluteh^  to  A  and  B.  The  executor  files  a  bill  stating  that  he 
is  unwilling  to  give  the  bond  required  by  law  on  the  emancipa- 
tion of  ^  slave,  and  praying  the  advice  ot  the  court  as  to  whether 
the  next  of  kin  and  heirs  of  the  testator,  or  A  and  Bare  entitled 
to  the  property,  and  a  decree  that  they  may  interplead ;  and  ma- 
king only  the  said  A  and  B  and  the  said  ne:rt  of  kin  and  heirs  par- 
ties— H<'!d  that  the  bill  must  be  dismissed  because  the  executor  has 
not  made  the  slaves  parties  defendant,  either  by  the  Attorney 
General  or  by  some  relator.     Miller  v.  Ellison,  3"^Ired.  Eq.,  123. 

40.  Where  the  creditor  of  a  deceased  debtor  alleged  that  the 
defendants  were  fraudulent  donees  of  certain  property  of  the  said 
debtor — Held,  that  the  plaintiff  was  bound  to  have  the  represen- 
tatives of  the  debtor  parties  before  the  court,  although  it  was 
alleged  in  the  bill  that  the  debtor  had  died  in  anotlier  state,  and 
had  no  representative  in  this  State.  Bryan  v.  Green,  3  Ired. 
Eq.,  IC)7. 

41.  It  is  a  general  rule  in  equity,  that  all  persons  interested 
must  be  made  parties,  plaintiffs  or  defendants.  Gordon  v.  Hol- 
land,  3  Ired.  Eq.,  362. 

42.  There  are  four  modes  of  taking  an  objection  for  want  of 
parties;  by  demurrer  ou'  record,  by  demurrer  ore  tenus,  by  plea, 
and  by  answer.  But  the  defendant  taking  such  objection  must 
always  apprise  the  plaintiff'  of  the  persons  who  should  be  made 
parties.     Ibid. 

43.  The  effect  of  an  objection  successfully  taken  for  the  want 
of  parties,  is  not  that  tlie  bill  be  dismissed,  but  that  it  stands 
over  with  leave  to  amend  by  adding  the  necessary  parties.  Ibid. 

44.  In  a  suit  by  several  joint  legatees  against  the  executor- 
for  a  distribution  of  the  fund  out  of  which  the  legacies  are  to  be 
paid,  if  one  of  the  legatees  be  dead,  it  is  good  cause  of  demurrer 
tliat  the  personal  representative  of  such  deceased  legatee  is  not 
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made  a  party  either  plaintiflf  or  defendant.     Martin  y.  McBryde^ 
3  Ired.  Eq.,  531. 

45.  It  is  not  sufficient  to  allege  in  the  bill  that  such  legatee 
has  no  representative,  for  it  is  the  duty  of  the  plaintiffs  to  pro- 
cure a  representative;  nor  does  it  make  any  diiierence  that  the 
plaintiffs  are  the  next  of  kin,  and  entitled  to  the  share  of  such 
deceased  legatee.     Ihld. 

46.  Where  a  bill  is  filed  by  persons  in  the  character  of  lega- 
tees, and  it  neither  sets  out  in  its  body  the  contents  of  the  will, 
nor  is  a  copy  of  it  annexed,  a  demurrer  by  the  defendants  will 
be  sustained ;  for  the  court  cannot  see  that  the  plaintiff's  are  leg- 
atees.    Ibid. 

47.  Where  a  ward  brings  a  suit  in  equity  against  the  sureties 
of  his  guardian,  all  who  have  been  sureties  to  that  guardian, 
either  in  the  first  or  renewed  bonds,  should  be  made  parties,  that 
their  respective  portions  of  contribution  for  the  defalcation  of 
their  principal  may  be  adjusted  by  the  court  in  one  suit.  But- 
ler V.  DurJicmi,  3  Ired.  Eq.,  589. 

48.  Where  a  plaintiff  files  a  bill  to  secure  the  payment  of  his 
own  debt,  out  of  the  property  he  alleges  to  have  l3een  fraudix- 
lently  conveyed  to  his  debtor,  and  states  that  he  files  it  for  his 
own  benefit,  and  for  that  of  other  creditors  whom  he  does  not 
make  parties,  it  is  no  cause  for  a  demurrer.  Parish  v.  Sloa%  3 
Ired.  Eq.,  607. 

49.  A  bill  cannot  be  brought  by  one  who  indemnifies  another, 
upon  an  equity  of  the  principal,  without  making  the  principal 
himself  a  party.     Mwyhy  v.  3Ioore,  4  Ired.  Eq.,  118. 

50.  All  the  persons,  however  numerous,  who  are  interested  in 
the  subject  of  a  suit  in  equity,  must  be  made  parties,  and,  as  in 
a  declaration  at  common  law,  the  circumstances  constituting  the 
case  must  be  set  forth  in  the  bill  at  large.  Hoyle  v.  Moore,  4 
Ired.  Eq.,  175. 

51.  The  parties  intended  to  be  defendants  in  a  suit  in  equity, 
must  be  specially  named  in  the  bill  and  process  prayed  against 
them.  None  are  parties  to  a  bill  against  whom  process  is  not 
prayed.  Therefore  where  the  pra3^er  of  the  bill  was  "that  the 
clerk  be  ordered  to  issue  subpoenas  to  the  proper  defendants, 
&c.,"  without  naming  them;  it  ic as  held  ih.?ii  the  bill  should  be 

■dismissed,  though  certain  persons  came  in  and  filed  answers. 
Ihid. 

52.  In  a  bill  brought  by  a  cestui  que  ^r«.s/ to  recover  an  amount 
alleged  to  be  due  him,  the  trustee  is  a  necessary  party,  in  order 
that  his  legal  interest  may  be  bound  by  the  decree.  Carter  v. 
Jones,  5  Ired.  Eq.,  196. 

53.  It  is  a  decisive  objection  to  a  bill,  praying  for  an  account 
of  an  estate  and  relief  against  it,  that  it  makes  married  women 
parties  without  joining  their  husbands.  Archibald  v.  3Icans,  5 
Ired.  Eq.,  230. 
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"54.  The  stating  part  of  a  bill  ought  to  contain  the  case  of  the 
"plaintiff  and  thei  injury  done  to  him  and  by  whom  it  was  done; 
and  even  then,  the  persons  thus  mentioned  in  the  bill,  as  the 
authors  of  the  wrong  complained  of,  are  ncjt  thereby  made  de- 
fendants, but  only  tliose  against  whom  process  of  suhjjmna  is 
prayed,  as  the  means  of  compelling  their  appearance,  or,  under 
our  statute,  publication  in  its  stead.  But  wherein  a  case  of  this 
kind,  the  defendant  does  not  avail,  himself  of  this  objection  by 
refusing  to  appear,  but  does  appear  and  demur,  the  court  will 
not  give  him  costs.     Ibid. 

55.  Where  a  testator,  after  giving  various  legacies,  directed 
that  the  property  given  to  his  wife  should  be  sold  and  the  pro- 
ceeds remain  in 'the  hands  of  the  executors  for  the  benefit  of  A 
during  her  life,  to  be  furnished  to  her  from  time  to  time  at  his 
discretion,  and  at  her  death  to  be  equally  divided  among  all  her 
children,  and  the  executors  paid  all  the  debts,  and  the  legacies 
•except  that  to  A;  it  was  held  that  in  a  suit  brought  by  A  after 
the  death  of  the  executor  against  his  administrator,  for  an 
account  and  payment  of  the  legacy,  the  administrator  dt  bonis 
non  of  the  original  testator  Avas  a  necessary  party.  Puibu  v. 
EUison,  5  Ired.  Eq.,  265. 

56.  In  a  bill  to  redeem  a  mortgage  of  land,  the  personal  rep- 
resentative of  the  mortgagee  is  a  necessary  party.  Guthrie  v. 
SorrdI,  6  Ired.  Eq.,  13. 

57.  A  surety  who  has  been  compelled  to  pay  the  debt  of  his 
principal  must  make  all  his  co-sureties  parties  to  a  bill  for  con- 
tribution, if  they  be  in  the  state  and  solvent.  But  where  one  is 
out  of  the  jurisdiction  of  the  court,  and  others  are  within  it,  the 
plaintiff,  by  stating  the  fact  in  his  bill,  is  at  liberty  to  proceed 
against  the  latter  alone.     Jones  v.  Blanton,  6  Ired.  Eq.,  115. 

58.  An  officer  who  merely  proceeds  to  collect  an  execution 
put  into  his  hands  as  an  officer,  ought  not  to  be  made  party  to 
a  bill  of  injunction,  and  if  he  do  so,  the  bill  v/ill  be  dismissed  as 
to  him  with  costs.     Laclriy  v.  Curtis,  6  Ired.  Eq.,  199. 

59.  When  creditors,  who  claim  under  a  deed  of  trust  for  the 
payment  of  debts,  are  in  a  posterior  class,  they  need  not  make 
as  parties  to  the  suit,  those  who  have  the  prior  incumbrance,  but 
they  must  make  as  parties,  all  who  are  in  their  own  class.  Pat- 
ton  v.  Bencini,  6  Ired.  Eq.,  201. 

60.  W  here  a  mortgagee,  or  one  for  the  security  of  whoso  debt 
or  responsibility  a  deed  of  trust  is  given,  dies,  his  personal  rep- 
resentative is  an  indispensable  party  to  a  bill  for  the  foreclosure 

•  of  the  mortgage,   or  the  execution  of  tliQ  trust.      Vanhorn  v. 
Duckworth,  1  Ired.  Eq.,  261. 

61.  The  principle  of  equity  in  respect  to  parties  is,  that  all 
■persons  interested  in  the  sul)jcct  of  a  suit,  ought  to  be  before 
•.the  court,  so  as  to  be  concluded  by  the  adjudication;  and  thus 


482  PLEADIXG— VIL 

the  vexation  and  expense  of  further  litigation-  of  the  same  mat- 
ter by  an  omitted  party,  will  be  avoided.     Ibid. 

62.  A  court  of  equity  can  no^more  dispense  with  proper  par- 
ties to  a  case,  than  a  court  of  law;  nor  can  the  fact  of  their  be- 
ing no  person  qualified  to  prosecute  a  legal  claim  before  a  legal 
tribunal  transform  I  he  case  into  an  equitable  one,  and  thereby 
give  jiu-isdiction  to  a  court  of  equity.  Davidson  v,  Potts^  1 
Ired.  'E(i.,  272. 

63.  If  a  deed  of  trust  provide  for  the  payment  of  one  cred- 
itor in  the  first  place,  and  then  'provides  tor  the  payment  of 
other  creditors  as  a-  second  class,  the  first  creditor  may  call  on 
the  trustee  for  an  account  and  for  payment,  to  the  extent  of  the 
trust  fund,  without  making  the  creditors  of  the  second  dass  ]3ar- 
ties.     Smith  v.  Turrentine,  8  Ired.  Eq.,  LSo. 

64.  But  when  the  deed  provides  tliat  any  payment  made  by 
the  bargainor,  is  to  be  credited  in  extinguishment  of  the  debt, 
on  which  it  is  paid,  the  creditors  of  the  second  class  are  inter- 
ested in  the  amount  of  such  payment,  and  are,  therefore,  neces- 
sary parties,  in  order  that  they  may  be  bound,  and  the  trustee 
protected.     Ibid. 

65.  Where  an  objection  for  the  want  of  parties  is  taken  in  the- 
supreme  court  for  the  first  time,  it  is  almost  a  matter  of  course, 
to  remand  tlie  cause  at  the  costs  of  the  plaintiff."  But  where  the 
defendant  is  a  trustee,  answers  fully,  states  the  conflictnig  claims 
of  the  plaintiffs  and  others  to  the  trust  fund,  and  asks  that,  for 
his  protection,  those  others  may  be  made  parties,  but  the  plain- 
tiffs urge  the  case  to  a  hearing,  without  making  such  parties, 
the  court  will  not  remand  the  cause  for  that  purpose.     Ibid. 

66.  When  a  trustee,  in  violation  of  his  duty,  has  seen  proper 
to  divide  the  truf^  fund,  a  cestui  que  trust  may  call  him  to  ac- 
count, either  with  or  without  making  the  person  who  has  re- 
ceived a  part  of  the  fund  a  party  defendant.  Felton  v.  Long,  8 
Ired.  Eq.,,  224. 

67.  One  who,  acting  solely  as  an  agent,  receives  a  deed  in  his 
own  name,  and  then  conveys  to  his  principal,  need  not  be  made 
a  party  to  a  bill  by  his  principal.  Ayers  v,  JFrigJd,  8  Ired. 
Eq.,  229. 

68.  The  court  will  not  entertain  a  bill  filed  by  a  creditor  for 
an  account  of  a  fund  held  by  a  trustee  for  the  payment  of  debts, 
unless  all  the  other  creditors  are  made  parties,  either  plaintiffs 
or  defendants;  otherwise,  the  trustee  might  be  subjected  to  as. 
many  suits  as  there  are  creditors ;  the  account  taken  in  the  suit 
of  one  being  no  proiection  in  the  suit  of  otl>ers.  Fisher  v.  Worth- 
Bush.  Eq.,  63. 

69.  The  personal  representative  of  a  deceased  mortgagor  is 
not  a  necessary  party  to  a  bill  filed  for  the  foreclosure  of  a  mort- 
gage of  land.     Averett  V.  JFanZ,  Busb.  Eq.,  192. 

70.  The  bill. stated  "that  he  (the  plaintiff)  was  the  owner  of 
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a  tract  of  land  which  he  authorised  his  intestate  to  sell,  which 
he  did  to  A,  and  took  in  payment  the  bond  of  B,  with  the  en- 
dorsement of  A.  This  the  intestate  also  endorsed  and  delivered 
to  S.  P.,  the  defendant,  and  claimed  the  bond  as  belongino-  to 
him,  the  plaintiff,  individually,  upon  the  gi^ound  that  the  land 
sold  had  belon2:ed  to  him,  it  was  held  that  if  the  plaintift^  sued 
mdividuall3%  the  representative  of  the  deceased  should  have 
been  made  a  party  to  the  bill;  and  that  it  was  no  answer  to  the 
objection  that  the  plaintiff  himself  was  the  representative  of  the 
deceased.  P>ut  that  if  he  sued  as  administrator,  it  was  necessary 
to  aver  a  want  of  assets,  in  order  to  render  the  defendant  S.  P 
hable  to  him.     3Iay  v.  Smith,  Busb.  Eq.,  196. 

71.  The  bill  stated  that  the  grantor,  at  his  death,  "  left  many 
chddren,  all  of  whom  are  dead  but  the  defendants  A,  B,"  &c^ 
and  prayed  "  that  to  the  end  therefore  that  the  defendants:'  &c.' 
and  prayed  process  against  "  the  defendants;'  it  was  held  that  these 
expressions  obviated  the  objection  that  there  were  no  parties  de- 
fendant to  the  bill.      IViUinms  v.  Burneli,  Busb.  Eq.,  209. 

72.  fo  a  I  till  for  an  injunction  and  sequestration  against  a 
tenant  for  life  of  slaves  to  prevent  their  removal  from  the  State, 
all  the  persons  interested  in  the  slaves  must  be  made  parties. 
^rmth  V.  Korneejay,  1  Jones  Eq.,  40. 

73.  Where  a  conveyance  absolute  in  its  terms  was  made  by  a 
father,  and  it  was  alleged  that  the  bargainee  took  upon  certain 
parol  trusts,  a  part  of  which  was  that  certain  slaves  were  to  be 
conveyed  to  the  i)Iaintifrs  daughters  on  their  marriage,  it  loas 
held  that  the  daughters  had  no  "such  interest  in  the  question  as 
to  make  it  requisite  or  proper  that  they  should  be  parties  to  the 
suit  brought  by  their  father.     Lamb  v.  Pigford,   1   Jones  Eq., 

74.  Where  an  estate  in  slaves  was  given  to  A,  but  if  he  should 
die  without  leaving  a  lawful  child,  then  to  his  sisters,|and  A 
diedwithout  leaving  a  child,  but  having  sold  the  absolute  es- 
tate m  the  slaves  to  D,  in  a  suit  against  D  brought  by  the  sis- 
ters, it  was  held  that  the  sale  to  D  being  admitted  in  the  plead- 
ings it  was  not  necessary  that  the  personal  representative  of  A 
should  be  made  a  party.     Scmderford  v.  3Ioore,  1  Jones  Eq.,  206. 

^0.  In  a  bill  for  an  account  of  the  profits  of  a  mill,  and  for  the 
specihc  performance  of  a  contract  to  convey  one  half  the  interest 
m  such  mill  to  the  plaintift^  upon  tlie  defendant's  being  paid  the 
excess  ot  his  advancements  over  those  of  the  plaintiff",  who  was 
a  partner  m  the  purchase  of  the  mill,  though  the  legal  title  had 
been  conveyed  to  the  defendant,  the  latter  having  died,  it  teas 
held  that  his  personal  representative  as  well  as  his  heirs  at  law 
were  necessary  parties  to  the  suit.  Castel  v.  Stranqe,  1  Jones 
Eq.,  324.  -^ 

76.  The  wife  of  a  person  claiming  a  part  of  a  fund  raised  by 
a  Bale  of  land,,  under  a  decree  of  the  court  of  equity,  of  whick 
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land  it  is  alleged,  she  is  a  tenant  in  common,  is  a  necessary 
party.     Howerton  v.   JVirnhish,  2  Jones  Eq.,  328. 

77.  If,  in  a  bill  for  the  assignment  of  dower,  there  be  no  prayer 
against  the  administrator,  he  is  not  a  necessary  party.  Cami:)bell 
V.  Murphy,  2  Jones  Eq.,  357. 

78  In  a  suit  by  the  sureties  of  the  sheriff  to  recover  from  a 
deputy  and  his  sureties  a  sum  which  had  been  recovered  from 
them  on  account  of  a  default  of  the  deputy,  and  which  they  had 
had  to  pay  because  their  principal  was  inscjlvent,  it  ivas  held  that 
all  the  sureties  of  the  sheriff's  bond,  as  well  those  who  had 
not  paid  the  money,  as  those  who  had,  were  properly  made  parties 
to  the  suit.     BrinHon  v.  Thomas,  2  Jones  Eq.,  414. 

79.  Wiiere  a  husband  bequeathed  all  his  jjroperty  to  his  wife, 
with  certain  trusts  to  be  performed  by  her  for  the  use  of  their 
children,  and  she  being  also  executrix  assented  to  the  legacy, 
and  then  died;  it  was  held  i\\^t  in  any  suit  against  her  adminis- 
trator respecting  such  property  the  childien  were  necessary 
parties.      Carson  v.  TJufff/,  2  Jones  Eq.,  507. 

80.  In  a  bill  by  a  creditor  against  a  trustee  to  subject  the  re- 
sulting trust  arising  after  the  cestuis  que  trust  named  in  the  deed  of 
trust  are  satisfied,  the  cestuis  que  trust  need  not  be  made  parties. 
■Conner  v.  Stevenson,  3  Jones,  Eq.,  05. 

81.  Where  it  is  alleged  in  the  bill  and  admitted  in  the  answer 
that  one  having  an  equity  in  the  subject  matter  of  the  contro- 
versy, had  transferred  the  same  to  the  pUiintiff  for  a  valuable 
consideration,  the  omission  to  make  him  a  party  is  no  objection 
to  the  bill.     Ashley  v.  Sumner,  4  Jones  Eq.,  121. 

82.  The  grantor  in  a  deed  of  trust,  on  account  of  his  contin- 
uing liability  to  the  creditors,  and  of  liis  resulting  trust,  is  enti- 
tled to  have  an  account  from  the  trustee,  and  in  a  bill  for  that 
purpose  he  is  not  obliged  to  make  the  creditors  parties.  Tom- 
linson  v.  Claywell,  4  Jones  Eq.,  317. 

83.  To  a  bill  for  relief  against  a  surety,  the  pi-incipal  is  an  in- 
dispensable party,  and  if  he  be  dead,  his  personal  representative 
must  be  brought  in,  or  some  good  reason  shown  for  its  not  being 
done.      Hart  v.  Coffee,  4  Jones  Eq.,  321. 

84.  Where  a  person  has  assigned  all  his  interest  in  the  subject 
of  the  controversy,  which  is  admitted  by  the  pleadings,  in  a  suit 
by  the  plaintifl  impeaching  the  assignment  for  fraud,  and  seek- 
ing relief  against  the  assignee  alone,  the  assignor  is  not  a  neces- 
sary party.     MulUns  v.  BIcCandless,  4  Jones  Eq  ,  425. 

85.  In  "a  bdl  by  a  surety  against  a  principal  and  counter 
sureties,  the  creditor  and  a  co-surety  may  properly  be  made  par- 
ties plaintiff.     Ferrer  v.  Barrett^  4  Jones  Eq.,  455. 

8().  If  persons  be  made  parties  plaintiffs  who  have  no  interest 
in  the  matters  set  forth  in  the  bill,  the  objection  may  be  taken 
by  demurrer.     Little  v.  Buie,  5  Jones  Eq.,  IQ. 

87.  One  creditor  secured  in  a,  deed  of  trusit,  cannot  maiutaiu 
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a  bill  for  an  account  of  the  fund  without  making  all  the  cred- 
itors who  are  preferred,  and  all  in  the  same  class  Avith  him, 
parties,  either  plaintiffs  or  defendants.  Murphy  v.  Jackson.,  5 
Jones  P^q.,  11. 

88.  Where  a  surety  seeks  to  have  his  debt  paid  to  the  creditor 
0ut  of  some  specilic  fund,  or  by  some  other  party  than  himself, 
siich  creditor  is  a  party  to  the  bill.  AJifer,.  where  he  has  paid 
the  debt,  and  is  proceeding-  against  his  principa,!  or  a  co-suretv. 
Ibid. 

89.  Where  a  bill  alleged  a  fraudulent  combination  between  a 
maker  of  a  deed  of  trust  and  one  of  the  trustees  therein  named, 
and  it  was  sought  to  set  aside  a  preference  given  to  such-  trus- 
tee; it  UKLS  hdd  that  the  maker  of  the  trust  as  well  as  the  trus- 
tee were  necessary  parties.     Ibid. 

90.  Where  a  party,  who  has  conveyed  a  tract  of  land'  by  a 
deed  absolute  in  its  terms,  seeks  to  have  a  reconveyance  upon 
the  ground  that  the  conveyance  was  only  intended  as  a  mortgage, 
and  it  is  alleged  that  it  has  been  since  twice  conveyed,  with 
notices  by  the  punvhasers  of  the  plaintiff's  equity,  he  must  make 
the  first  and  second  purchasers  as  well  as  the  third  parties  de- 
fendants.     WiMi'i-  V.  Taylor,  5  Jones  Eq.,  3G. 

91.  The  objection  of  a  want  of  parties,  does  not  necessarily  re- 
quire the  court  to  dismiss  the  bill ;  but  it  may  be  ordered  to 
stand  over,  with  leave  to  the  plaintiff  to  amend  his  bill.     Ihul. 

92.  Where  a  deed  of  trust  was  made  hj  a  firm  to  secure  "  all 
its  creditors,"  one  creditor,  to  wiiom  the  rest  Avere  unknown,  as 
they  were  not  named  in  the  deed,  lias  a  right  to  file  a  bill  in 
'bis  own  name,  praying  for  a  discovery  of  other  creditors  and  the 
state  of  the  fund,  and  for  the  payment  of  his  proportion,  it  was 
held  that  upon  the  names  of  the  other  creditors  being  given  in 
the  answer,  the  bill  shoidd  be  amended  bv  makino-  them  all 
parties.     ISyrnons  v.  Reid,  5  Jones  Eq.,  327. 

93.  In  ?  bill  for  a  writ  of  sequestration,  to  protect  the  interest 
of  a  remainderman,  it  is  not  necessary  for  him  to  make  all  the 
joint  owners  of  the  remainder  parties.  Brantley  v.  Kee,  5  Jojies 
Eq.,  332. 

94.  A',  trustee  cannot  proceed  in  equity  to  vindicate  the  title 
entrusted  to  him,  from  an  adv^erse  claim,  without  making  the 
cestui  (jue  trvst  a  party.     Blalie  v.  Allnian,  5  Jones  Eq.,  407. 

95.  Where  a  bill  was  filed  by  a  judgment  creditor,  to  subject 
the  resulting  interest  of  a  grantor  in  trust  in  personalty,  and  it 
appeared  that  other  judgment  creditors  as  well  as  the  ])laintiff, 
had  levied  fi.  fas.  on  the  grantor's  interest  in  the  land  conveyed 
in  the  deed  of  trust,  it  ivas  held  that  such  other  judgment  credi- 
tors were  necessary  parties  to  the  bill.  lioimtrce  v.  McKay,  6 
Jones  Eq.,  87. 

9G.  Where  an  objection  for  the  want  of  parties  was  taken 
ore  tenus  for  the  first^time  on  the  argument  of  a  demurrer  in  the  ■ 
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supreme  court,  which  was  deemed  vahd,  the  court,  nevertheless, 
refused  to  dismiss  the  bill,  but  remanded  it  without  costs  to  the 
court  Ijelow,  that  it  might  be  amended  as  to  parties.     1  hid. 

97.  A  person  acting  as  an  officer  of  the  law  under  a  judgment 
or  a  judicial  order,  ought  not  to  be  made  a  party  defendant  to  a 
bill  for  an  injunction  to  restrain  the  execution  of  such  judgment 
or  order.     McLane  v.  AIannin<i^  1  Winst.  Eq.,  60. 

See  (Surety  and  Principal,  18-G3.)  (Widow — Her  rights  in 
the  personal  estate  of  her  husband,  4.) 

Till.       MULTIFARIOUSNESS. 

1.  A  bill  charging  that  the  defendants  were  the  agents  of  the 
plaintiff,  and  also  executors  of  a  former  agent,  and  seeking  by 
reason  ^f  their  having  received  assets  of  their  testator,  to  charge 
them  with  the  balance  due  by  him,  is  not  multifarious.  BlcCas- 
Ml  V.  McBryde,  2  Dev.  Eq.,  205. 

2.  Where  many  persons  are  jointly  entitled  at  law  to  a  large 
number  of  slaves  held  by  many  different  claimants,  they  may 
have  relief  in  equity  upon  the  bill  of  some  in  behalf  of  the  rest, 
upon  the  principle  of  preventing  a  multiplicity  of  suits.  ]^ann 
v.  Ilargett,  2  Dev.  and  Bat.  Eq.,  31. 

3.  Where  one  general  right  is  claimed  in  a  bill  filed  against 
several  defendants,  a  demurrer  for  multifariousness  will  not  be 
available,  although  the  defendants  claim  under  several  distinct 
titles.     Ibid 

4.  Although  a  plaintiff  before  he  can  come  into  equity  to  pre- 
vent a  multiplicity  of  suits,  ordinarily,  must  establish  his  title 
at  law,  yet  this  rule  will  be  dispensed  with,  where  he  cannot 
recover  at  law  by  reason  of  a  technical  objection,  as  the  number 
of  parties,  his  ignorance  of  their  names,  and  the  like.     Ibid. 

5.  To  determine  whether  a  bill  is  multifarious,  the  enquiry  is 
not  Avhether  each  party  is  connected  with  every  branch  of  the 
cause,  but  whether  the  bill  seeks  relief  in  respect  of  matters, 
which  are  in  tlieir  nature  sejiarate  and  distinct.  A  bill  is  not 
multifarious,  where  all  the  plaintiffs  have  an  interest  on  one 
feide,  and  all  the  defendants  have  a  common  interest  on  the  other, 
in  the  decision  of  the  main  matter  of  controversy.  Robertson  v. 
Stevens,  1  Ired.  Eq.,  247, 

6.  A  bill,  in  Avhich  several  defendants  are  charged,  is  not  mul- 
tifarious, Avhen  the  object  of  the  bill  is  single,  in  respect  to  the 
transaction  out  of  which  it  arises,  to  the  suly'ect  matter  and  to 
the  relief;  and  when,  though  each  defendant  is  not  connected 
with  the  subject  of  dispute  in  the  same  manner,  yet  each  is  con- 
nected with  the  whole  subject,  and  therefore  properly  brought 
before  the  court,  that  one  suit  may  conclude  the  whole  subject 

Watson  v.  Cox,  1  Ired  Eq.,  389. 

7.  An  objection  to  a  bill  for  multifariousness  must  be  insisted 
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-on  by  clemurrer,  and  cannot  be  taken  at  the  hearing.  Bufalow 
V.  Bujfahw,  2  Ired.  Eq.,  llo. 

8.  Equity  will  not  permit  a  plaintiff  to  demand,  in  the  same 
■bill,  several  distirjct  matters  dittering  in  nature  against  several 
defendants,  but  will,  in  such  case,  sustain  a  demurrer  for  undti- 
farionsness.     Parish  v.  Sloan,  8  Ired,  Eq.,  GOT. 

[).  But  where  one  general  right  is  claimed  by  the  plaintiff 
though  the  individuals  made  defendants  have  separate  and  dis- 
tinct rigiits,  yet  they  may  all  be  charged  in  the  same  bill,  and  a 
demurrer  for  that  cause  will  not  be  sustained.     Ibid. 

10.  Multifariousness  consists  in  joining  in  one  bill  two  or  more 
distinct  grounds  of  suit  against  the  same  or  different  persons. 
And  to  support  the  objection  of  multitarionsness  because  the 
bill  contains  different  causes  of  suit  against  the  same  person, 
two  things  must  concur;  first,  the  diff(n-ent  grounds  of  suit  must 
be  wholly  distinct;  and,  secondly,  each  ground  must  be  suffi- 
cient, as  stated,  to  sustain  a  bill,  Bedsole  v.  Monroe,  5  Ired. 
Eq.,  313. 

11.  If  the  grounds  of  the  bill  be  not  entirely  distict,  and 
wholly  unconnected;  if  they  arise  out  of  one  and  the  same  trans- 
action or  series  of  transactions,  forming  one  course  of  dealings, 
and  all  tending  to  one  end;  if  one  connecting  story  can  be  told 
of  the  whole,  then  the  olyection  cannot  apply.     Ibid. 

12.  Where  there  appear  to  be  two  distinct  objects  in  the  bill, 
but  the  allegations  as  to  one  of  them  are  so  defi^ctive  that  no 
decree  can  be  had  on  them,  the  bill  is  not  multifarious,  so  as  to 
admit  of  a  general  demurrer  to  the  whole  bill;  for  the  objection 
of  multifariousness,  in  its  very  nature,  is,  that  the  bill  contains 
two  distinct  causes  of  suit,  in  respect  to  each  of  which,  as  the 
bill  is  framed,  the  plaintiff  may  have  a  decree.  In  such  a  case, 
the  proper  course  would  be,  to  refer  the  bill  to  have  it  reformed 
tor  impertinence,  or  to  demur  to  the  defective  part  of  the  bill, 
or  to  answer,  and  insist  on  the  defence  as  to  so  much  of  the  bill 
on  the  hearing.     Ibid. 

13.  The  court  of  equity  does  not  favor  the  splitting  up  of 
suits,  indess  there  be  several  persons  having  distinct  rights,  and 
prejudice  may  result  from  the  fact  of  the  investigation  being 
made  too  complicated.  And  where  the  plaintiff's  rights  stand 
upon  the  same  footing,  and  the  matters  charged  constitute  in 
fact  but  one  transaction,  he  may  unite  them  all  in  one  bill,  with- 
out its  being  raidtifrrious.     Basberry  v.  Jones,  7  Ired.  Eq.,   146. 

14.  A  bill  is  multifarious,  where  several  plaintiffs  demand  by 
one  bill,  several  matters  entirely  distinct  and  separate,  or  when 
in  the  bill,  several  matters  of  distinct  n;itures,  are  demanded 
against  different  defendants.  But  when  all  the  matters  charged 
constitute  but  one  whole  transaction,  then  the  bill  is  not  multi- 
farious;  and  all  the  persons  mixed  up  in  the  transaction,  and 
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haviui^  an  interest  in  the  subject  matters,  mnst  be  made  parties 
to  avoid  mnltipMcity  of  suits.     Ayers  v.   Wri'jht,  8  Ired.  Eq.,  229. 

15.  An  executor  cannot  join  in  the  same  bill  a  claim  for  a  debt 
due  to  him  individually,  with  one  for  a  debt  due  to  him  in  his 
representative  character.     May  v.  Smith,  Busb.  Eq.,  196. 

16.  A  bill  is  not  multifarious  because  it  alleges  several  grounds 
in  support  of,  the  same  claim.     Barnett  v.    Woods,   2  Jones  Eq., , 
198. 

17.  A  bill  by  several  tenants- in  common  of  slaves,  praying  for 
a  partition  of  them,  and  also  praying  for  an  account  of  hires 
against  a  person  alleged  not  to^be  a  tenant  in  common,  is  mul- 
tifarious and  cannot  be  sustained.  Drtio  v.  Clemmons,  2  Jones 
Ei.,312. 

18.  A  bill  is  not  multifarious  because  of  its  alleging  a  title  to 
the  fund  in  controversy  in  two  different  rights,  to  wit,  as  admin- 
istrator and  as  next  of  kin.     Fairly  v.  Priest,  3  Jones  Eq.,  21. 

19.  A  bill  by  the  next  of  km  of  an  intestate  setting  forth  a 
claim  against  one  defendant  as  administrator  of  the  estate  for  an 
account  and  settlement  thereof,  and  also  a  claim  as  heirs  at  law, 
setting  forth  a  fraudulent  purchase  of  the  real  estate  of  their  an- 
cestor under  an  execution  sale,  and  some  of  them  setting  forth 
the  same  clainxas  sureties  who  had  paid: money  for  the  deceased, 
and  also  setting  forth  the  widow's  claim  for  dower,  is  multifari- 
ous.    Allen  V.  Miller,  4  Jones  Eq.,  14<i. 

20.  In  a  bilLfor  the  settlement  of  a  commercial  firm  between 
the  parties,  it  was  liehl  not  to  be  multifarious  to  pray  for  an  ac- 
count and  settlement  of  a  trust  made  by  them  to  secui-e  credi- 
tors, and  of  funds  deposited  with  third  persons  as  collateral  se- 
curitv  for  the  firm  debts.  Tonilinson  v.  Clayivell,  4  Jones  Eq., 
317.  ' 

21.  A  widow  may  properly  join  with  the  administrator  of  her 
husband  and  his  heirs  at  law  in  a  petition  for  the  sale  of  land  to 
pay  debts,  and  having  done  so,  and  they  having  procured  an 
order  of  sale,  she  is  a  proper  party  with  the  others,  in  a  bill  to 
efifecrnate  such  order  by  removing  a  cloud  from  the  title  caused 
by  the  fraudulent  claim  of  another;  and  a  bill  of  this  character 
is  not  multifarious  on  account  of  her  joinder  in  it.  Davis  y. 
Milhr,  -i  Jones,  Eq.,  447. 

22.  Where  a  single  object  is  sought  to  be  obtained  by  a  bill, 
and  several  grounds  are  set  out  to  show  the  plaintiff's  right  to 
the  relief  sought,  this  does  not  make  the  bill  multifarious. 
Gonley  v.  Laivson,  5  Jones  Eq.,  132. 

23.  A  bill  in  equity  for  a  discovery  and  an  account  by  one  of 
two  wards  against  one  of  two  joint  guardians,  alleging  that  he 
had,  exclusively,  received  the  estate  of  the  wards  in  which  bill 
the  other  guardian  is  made  a  plaintiff^,  and  the  other  ward  a  de- 
fendant is  not  multifarious.      Campv-:.3IiUs,  6  Jones  Eq.,  274. 
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IX.       ANSWER. 

1.  New  m.itter,  brought  forwai'd  in  the  answer  as  a  defence^ 
which  would  have  aided  the  plaintiff  had  the  bill  been  framed 
with  reference  to  it,  cannot  be  used  to  sustain  the  relief  sought. 
The  court  cannot  proceed  on  a  ground  not  taken  in  the  bill. 
Green  v.  Brcmion,  1  Dev.  Eq.,  500. 

2.  Defendants  need  not  answer  immaterial  allegations.  There- 
fore, where  a  plaintiff  alleged  that  an  execution  in  favor  of  the 
defendants  being  in  the  hands  of  the  sheriff,  he  had,  in  satisfac- 
tion thereof,  discounted  with  the  sheriff  a  judgment  which  he, 
the  plaintiff  had  against  him  and  others,  an  execution  for  which 
was  then  in  the  hantls  of  the  coroner,  and  that  mutual  receipts 
had  passed  betvreen  hira  and  the  sherift',  and  further,  that  the 
sherifiF  not  paying  over  the  money  to  the  defnidantsf^hey  had 
obtaii]ed  a  judgment  therefor  upon  the  official  bond  of  the  sheriff, 
it  was  held  that,  without  the  assent  of  the  defendants  to  the  set- 
tlement between  the  plaintiff  and  the  sheriff,  these  facts  consti- 
tute no  defence  against  the  judgment  in  favor  of  the  defendants 
against  the  plaintiff;  and  that  the  defendants  need  not  answer 
wliether  the  sheriff  and  others,  against  whom  the  plaintiff  had 
the  judgment,  were  able  to  pay  the  same,  nor  whether  an  execu- 
tion on  said  judgment  Wits  in  the  hands  of  the  coroner,  nor 
whether  the  plaintiff  gave  the  sheriff  a  receipt  for  the  judgnient, 
nor  whetlier  the  sheriff  and  his  sureties  were  able  to  pay  the 
judgment  obtained  on  his  official  bond.  Cuilier  v.  Bonk  of 
NeW'hem,  2  Dev.  Eq.,  525. 

3.  A  vague  manner  of  denial  is  looked  upon  unfavorably  in 
equity.     Bailey  v.  Wihon,  1  Dev.  and  Bat.  Eq.,  LS2. 

4.  A  defendant  is  bound  to  answer  not  only  as  to  his  knowledge, 
but  as  to  his  information  and  l»elief    Ihid. 

5.  Every  defence  which  is  intended  to  be  relied  on,  ought  to 
be  brought  forward  distinctly  in  the  answer;  for  if  not  niade  in 
the  ansM-er,  it  cannot  be  urged  on.  the  hearing.     Ibid. 

H.  Where  an  instrument,  under  which  the  plaintiffs'  claim,  is 
set  forth  in  their  bill,  if  the  defendants  wish  to  avail  themselves 
of  the  defence,  that  the  instrument  does  not  by  the  laws  of  the 
foreign  country  whei'e  it  was  executed,  operate  to  convey  the 
interests  which  it  purports  to  convey,  ihay  ought,  in  fairness,  to 
raise  that  defence  \x\Hm  the  record,  so  as  to  put  the  fact  in  rela- 
tion to  that  law  distinctly  in  issue:  and  although,  if  they  do  not 
admit  the  fact  in  their  answer,  they  will  not  Wi  precluded  from 
denying  it,  yet  the  court  will  not  expect  the  same  plenary  ])roof 
in  relation  to  it  or  draw  the  same  inference  from  s'jantmess  of 
proof,  as  if  the  pleadings  had  shown  that  it  was  a  material  fact 
directly  controverted  between  the  parties.  T]i.onq:)Son  v.  2IeDon- 
ald,  2  Dev.  and  Bat.  Eq..  4(53. 

7.  An  answer  cannot  be  put  in   for  a  defendant  by  one   who' 
32 
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calls  himself  his  agent  and  attorney  in  fact,  but  who  is  not  made 
a  party  by  the  bill.     Palmer  v.  Yarho rough,  1  Ired.  Eq.,  310. 

8.  When  in  justification  of  conduct  not  equitable,  charged  in 
the  plaintiff's  bill,  the  defendant  alleges  that  the  plaintiff  had 
improperly  pleaded  at  law  the  statute  of  limitations  to  some  of 
his  claims,  it  is  incumbent  on  him  to  show  that  it  was  uncon- 
scientious in  the  plaintiff  to  avail  himself  of  such  plea.  Lunn 
V.  Johnson,  3  Ired.  Eq.,  70. 

9.  When  a  bill  is  amended,  introducing  new  matter  or  a  new 
charge  against  the  defendant,  the  latter  may  make  such  defence 
to  this  new  charge,  as  if  it  wei'e  now  the  foundation  of  an  origi- 
nal bill.      Christmas  v.  MitclteU,  3  Ired.  Eq.,  535. 

10.  When  a  bill  states  a  fact  which  is  in  the  defendant's  own 
knowledge,  he  must  answer  posit ivd/j,  and  not  as  to  his  i-emem- 
brance  or  belief.  But  as  to  facts  not  Avithin  his  knowledge,  he 
must  answer  as  to  his  information  and  belief,  and  not  to  ins  in- 
formation or  liearsay,  without  stating  his  belief  Baddiff'v.  Al- 
press,  3  Ired.  Eq.,  55(5. 

11.  When  he  answers  that  he  has  neither  knowledge  nor  in- 
formation, his  belief  is  unimportant,  and  he  need  not  state  it. 
It  is  sufficient  for  him  to  state  tiiat  he  does  not  know,  nor  has 
he  heard  or  been  informed  of  the  facts  stated  in  the  bill,  save  by 
the  bill  itself     Ihia. 

12.  An  answer  made  by  a  principal,  upon  the  information  of 
his  agent  in  tlie  matters  in  contest,  which  information  he  avers 
he  beheves  to  be  true,  is  clothed  with  all  the  authority,  and  has 
all  the  effect  of  one  made  upon  the  personal  knowledge  of  the 
defendant.     Ibid. 

13.  Where  a  bill  does  not  charge  the  fticts  to  be  within  the 
knowledge  of  the  defendant,  he  is  permitted  to  answer  as  to  his 
information  and  belief,  and  such  an  answer  is  aljv'ays  deemed 
sufficiently  responsive  to  the  bill.  Jones  v.  Hawkins,  (y  Ired.  Eq., 
110. 

14.  Where  "impertinent"  matter  is  found  in  the  answer,  or 
other  pleadings,  it  is  the  course  of  the  court  to  have  it  stricken 
out  at  the  expense  of  the  party  who  introduced  it.  But  no  mat- 
ter is  impertinent,  however  scandalous  it  may  be,  or  however 
much  it  may  tend  to  degrade,  provided  it  bears  upon  the  point 
about  which  the  parties  are  at  issue.  Poivell  v.  Cobb,  3  Jones, 
Eq.,  1. 

15.  If  a  defendant  wish  to  avoid  a  full  answer,  he  must  de- 
mur to  the  discovery  and  relief  sought;  but  he  cannot  answer 
a  bill  in  part,  and  introduce  new  matter  as  going  to  defeat  the 
plaintiff's  equity,  and  insist  on  that  as  a  reason  why  he  shall  not 
answer  another  part  of  the  bill.  Weisma.n  v.  Heron  3Iining 
Company,  4  Jones  Eq.,  112, 

16.  So,  if  a  defendant  wish  to  avoid  a  full  discovery  on  the 
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groTind  that  there  is  a  fact  which  defeats  the  plaintiff's  equity, 
he  must  allege  such  fact  by  way  of  plea.     Ibid. 

17.  Where  a  defendant  wishes  to  avoid  an  answer  in  respect  to 
A  particular  matter,  on  tlie  ground  that  it  criminates  him,  &c., 
he  must  answer  the  other  parts  of  the  bill,  and  demur  to  the 
discovery  of  such  particular  matter.     Ihiil. 

18.  It  is  objectionable  in  an  answer,  as  it  is  in  a  bill,  also,  to 
set  forth  an  aryument  in  support  of  the  equities  relied  on  by  the 
party  making  it.     Ibid. 

19.  Where  a  defendant  has  a  distinct  equity,  he  must  set  it 
up  by  a  cross  bill,  or  by  an  original  bill ;  but  he  cannot  avail 
himself  -of  it  in  his  answer.  IVeisnmR  v.  Smith.,  6  Jones  Eq., 
124. 

See  (Amendment,  2-8-9.) 

X.       PLEAL    AND    DEilCRRERS. 

1.  In  equity  an  admission  in  the  defendant's  plea  may  be  used 
against  him  by  the  pkiintitf  BIcNmr  v.  liagland,  1  Dev.  Eq., 
533. 

2.  A  plea  of  the  act  of  1819,  (see  Rev.  Code,  ch.  50,  sec.  8,) 
avoiding  parol  contracts  for  the  sale  of  lands  is  bad,  where  the 
plaintirl  does  not  pray  a  specific  performance,  but  treats  the 
contract  as  a  nullity,  and  seeks  other  relief  Clnn'Vj  v.  Craine, 
2  Dev.  Eq.,  363. 

3.  A  demurrer  is  bad  which  does  not  specify  the  parts  of  the 
bill  to  which  it  is  intended  to  apply.  More  especially  is  it  bad, 
when  it  i«  expi'essed  to  be  "to  the  residue  of  the  bill  not  pleaded 
to,"'  when,  in  fact,  the  plea  applies  to  the  whole  bill.     Ihid. 

4.  A  plea  to  a  bill  of  revivor,  that  the  cause  of  action  arose 
more  tluin  twenty  years  before  the  filing  of  the  original  bill, 
and  that  after  the  al3atement  of  the  original  bill,  the  bill  of  re 
vivor  was  not  filed  within  the  proper  time,  and  that  the  same 
was  therefo'.-e  barred  by  the  statute  of  limitations  and  the  length 
of  time  between  the  abatement  of  the  original  suit  and  the  filing 
of  the  bill  of  revivor,  is  double,  and  therefore  bad.  Littlejuhn 
V.   IViUiiims,  1  Dev.  and  liat.  Eq.,  343. 

5.  The  plaintiff  filed  his  bill,  alleging  that  in  a  deed  he  had 
given  to  the  defendant  for  a  tract  of  land,  he  had,  through  mis- 
take, surprise,  and  ignorance,  and  without  consideration,  in- 
serted a  release  for  all  the  purchase  money,  when  he  had  re- 
ceived ordy  a  part,  and  that  the  defendant  'had  pleaded  this  re- 
lease at  law,  and  the  plaintifl"  prayed  for  a  discovery  and  for  re- 
lief on  the  grounds  stated.  To  this  bill  the  defendant  pleaded 
in  b;ir  the  release  itself;  and  it  teas  Inid  that  the  plea  was  not 
good,  i)ecause  neither  the  plea  nor  an  answer  accompanying  it, 
denied  the  grounds  on  which  the  plaintifi'  sought  to  be  relieved 
from  the  release.     Craivky  v.  Timberlake,  1  l^'ed.  Eq.,  346, 


492'  PLEADING—X. 

6.  Wliere,  upon'  the  deatli  of  the  defendant,  a  person  comes  in" 
and  acknowledges  service  of  a  bill  of  revivor  as  administrator  of 
the  deceased  party,  it  is  too  late  for  liim  at  a  subsequent  term  to 
plead  that  he  never  was  administrator.  Neivland  v.  Tate,  3  Ired. 
Eq.,  226. 

7.  A  demurrer,  unlike  a  plea,  must  be  overruled  in  toto,  unless 
it  be  good  in  its  full  extent.  If  it  cover  too  much,  as  if  it  be  to 
the  whole  bill,  when  the  plaintiiT  is  entitled  to  discovery  or  re- 
lief upon  some  part,  it  must  be  overruled;  for  it  cannot  be  held 
bad  in  part,  and  good  in  part.  T/wuipson  v.  NetoUn,  3  Ired. 
Eq.  338. 

8.  When  a  fact  assigned  as  a  cause  of  demurrer,  does  not  ap- 
pear in  the  statement  of  the  bill,,  the  demurred  will,  of  course,. 
not  be  sustained.     Parish  v.  Slorni,  3  Ired.  Eq.,  607. 

9.  It  is  a  general  rule  that  a  demurrer  must  be  good  through- 
out, and  that  if  it  cover  too  much  it  must  be'  overruled  in  toto. 
Barnaivdl  v.  ThreadgiU,  5  Ired.  Eq.,  86. 

10.  On  a  demurrer  to  a  bill,  a  defendant  is  not  confined  to 
the  causes  ot  demurrer  assigned  in  it,  but  may  insist  ore  tenun 
upon  others.      VcmJtorn  v.  Duckworth,  7  Ired.  Eq.,  261. 

11.  Where,  to  a  bill  for  an  account  of  co-partnership,  the  de- 
fendant plead  in  bar  an  award,  which  is  impeached  by  the  plain- 
tiff, the  plea  ought  neither  to  be  sustatned  nor  overruled,  but 
kept  in  suspense  until  the  parties  can  be  heard  upon  the  proofs,, 
in  reference  to  the  matter  alleged  to  impeach  the  award.  If  the 
matter  be  proved,  then  the  plea  will  be  overruled,  and  the 
defendant  be  ro^quired  to  answer  as  to  the  co-partnership  deal- 
ings. If  it  be  not  proved,  the  plea  will  be  sustained  and  the 
bill  dismissed.  The  benefit  of  the  plea  should  be  saved  until 
the  hearing.     Eaton  v.  Eaton,  8  Ired.  Eq..  102. 

12.  In  such  cases,  the  modern  rule  is,  that  the- bill  anticipa- 
ting the  defence,  sets  out  the  matters  relied  on  to  avoid  the  plea, 
or  the  pkintiff  brings  them  forward  by  an  amended  bill,  and  in 
this  v.'ay  obtains  an  answer  and  discovery  from  the-  defendant. 
JlirJ. 

13.  The  obiection  that  the  equity  of  a  plaintiff's  bill  to  have 
a  division  of  slaves  is  barred  by  long  adverse  possession,  may  be- 
taken by  demurrer.      JVilUoms  v.  IlarreU,  8  Ired.  Eq.,  123. 

14.  Where  there  is  a  general  demurrer  to  the  wh(>le  bill,  and 
there  is  any  part  of  the  bill  which  entitles  the- plaintiff  to  relief,, 
the  demurrer  will  be  overruled.     Eavp  v.  Eurp,  1  flones  Eq.,  239. 

15.  Where  a  defendant  demurs  to  a  bill  specially  for  want  of 
parties,  witliout  setting  forth  in  the  demurrer  the  names  of  the 
persons  who  ought  to  have  been  made  parties,  the  demurrer  is 
defective,  and  ought  to  have  been  overruled  on  the  hearing  in 
tlie  court  below.  But  in  the  supreme  court,  upon  the  case  being 
taken  there  by  anneal,  the  defendant  may  demur,  ore  tenns,  finr 
the  same  objecticm  as  to  parties,  and  such  demurrer  will  be  sus- 
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tained,  if  the  facts  of  the  case  justify  it.  The  effect  ©f  sustain- 
ing such  demurrer,  however,  is  not  necessarily  to  have  the  bill 
dismissed.  It  may  be  remanded  to  the  court  below  for  amend- 
ment.     Caldwell  v.  Blaclncood,  1  Jones  Eq.,27-1:. 

16.  A  demurrer  which  is  bad  in  part,  is  bad  in  whole  so  that 
it  must  be  overruled.     Fairhj  v.  Priest,  3  Jones  Ec[.,  21. 

17.  An  answer  filed  to  a  bill  after  there  has  been  a  demurrer, 
or  at  the  time  of  demurrino-,  overrules  the  demurrer  as  to  such 
auswermg-  defendant ;  but  if  he  be  a  mcrel}^  formal  party,  against 
whom  no  relief  is  prayed,  the  cause  will  not  be  retained  on  his 
account,  if  the  demurrer  of  the  others  were  sufficient  to  over- 
throw the  equity  of  the  bill.     Broion  v.  Pratt,  3  Jones  Eq.,  202. 

18.  The  plea  of  the  statute  of  limitations  is  not  required  to  be 
supported  by  an  answer,  except  where  the  bill,  by  way  of  charge 
and  in  anticipation  of  the  matter  relied  on  in  the  plea,  alleges 
some  new  matter  to  avoid  its  effect.  Wlieekr  v.  Piper,  3  Jones 
Eq.,  249. 

19.  The  effect  of  a  demurrer  is  only  to  admit  facts  stated  in 
the  bill,  and  not  the  legal  conclusions  which  the  bill  may  deduce 
from  them.     Bryan  v.  Sprv.ill,  4  Jones  Eq.,  27. 

20.  Where  there  is  a  demurrer  to  the  whole  of  a  bill,  if  it  ap- 
pear that  the  plaintiff  is  entitled  to  any  relief^  the  demurrer  must 
be  overruled.     S'kes  v.  Truitt,  4  Jones  Eq.,  361. 

21.  As  a  general  rule,  an  objection  to  the  jurisdiction  of  a 
court  of  equity  may  be  taken  on  demurrer  when  the  facts  appear 
upon  the  record.     Smith  v.  Moreltead,  6  Jones  Eq.,  360. 

XL       PLEA    OP    A    FORMER    SUIT    FOR   THE    SAME    EQUITY. 

1.  A  suit  in  equity  seeking  to  set  aside  a  deed  because  of  in- 
■capacity  of  the  Ijargainor.  and  from  an  imposition  practised  by 
the  bargainee,  is  nqt  for  the  same  matter  as  one  alleging  that  a 
deed  was  intended  to  be  only  a  contract  to  convey  on  payment 
of  the  purchase  money,  and  was  erroneously  worded,  because  of 
the  ignorance,  mistake  or  fraud  of  the  draftsman,  and  a  plea  al- 
leging the  matter  of  the  former  suit  in  bar  of  the  second,  was 
■overruled.     Ray  v.  Scott,  6  Jones  Eq.,  283. 

2.  A  plea  of  a  former  suit  requires  great  particularity  in  the 
frame  of  it.     I  hid. 

XII.       ISSUE  AXD  VERDICT. 

1.  It  is  the  province  of  the  jury  in  an  equity  suit  to  try  only 
•.such  disputed  fads,  as  the  parties  by  the  bill  and  answer  sub- 
mit to  them;  but  to  find  that  a  sale  is  justifiable  is  a  conclusion  of 
law,  not  submitted  to  them.  Jones  v.  Zollicoffer,  N.  C.  Term  R., 
512,  (645.)  \ 

%.  When  an  issue  is  submitted  to  a  jury  in  equity,  and  their 
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verdict  upon  it  is  insensible  and  contradictory,  tlie  court  slionld 
not  make  a  decree,  bnt  should  order  the  issue  to  be  submitted 
to  another  jury,-  and  in  such  case  when  it  comes  before  the  su- 
preme court  neither  party  shall  have  costs  in  that  court.  Kirhy 
V.  Neicsonce,  2  Hawks,  105. 

3.  On  the  trial  of  issues  in  equity,  the  copy  of  a  will  was  read 
in  evidence.  The  court  afterwards  refused  to  submit  them  to 
another  jury  because  the  original,  being  found,  showed  that  the 
copy  read  was  correct,  and  so  the  jury  could  not  have  been  mis- 
led by  it.     Jones  v.  ZoUicqffer,  2  Hawks,  492. 

4.  Upon  a  bill  to  set  aside  a  deed  as  a  forgery,  the  deed  being- 
in  the  custody  of  the  court,  and  no  doubt  being  entertained  of 
its  being  forged;  yet  as  the  fact  was  more  properly  triable  at 
law,  an  issue  was  ordered  at  the  election  of  the  defendant. 
Cooper  V.    Cooper ,  2  Dev.  Eq.,  298. 

5.  An  issue  should  not  be  directed  simply  because  the  answer 
is  contradicted  by  one  witness.  Nor  where  the  witness  is  sup- 
ported by  circumstances  which  connected-  with  his  oath,  dis- 
credit the  denial  of  the  defendant,  because  in  the  latter  case  the 
judge  needs  not  the  assistance  of  a  jury.  Arrasivortlnj  v.  Che- 
shire. 2  Dev.  Eq.,  456. 

6.  But  an  issue  is  proper  where  between  the  witness  and  the 
answer  circumstances  in  evidence  create  an  inclination  in  favor 
of  the  former,  without  estimating  the  interest  of  the  defendant; 
though  it  is  not  necessary  that  these  circumstances  should  be 
sufficient  to  produce  a  clear  conviction  on  the  mind  of  the  judge 
against  the  answer.     Ibid. 

Xni.   VARIANCE  BETWEEN  THE  ALLEGATIONS  AND  PROOFS. 

1.  No  decree  can  be  pronounced  for  the  plaintiff,  upon  a  bill 
suggesting  fraud  in  procuring  a  deed  and  pi;aying  to  have  it  can- 
celled, and  for  a  re-conveyance,  where  the  answer  and  proofs  do 
not  support  the  allegations,  but  establish  a  case  entitling  the 
plaintiff,  upon  a  proper  bill,  to  a  redemption.  Broicning  v. 
Pratt,  2  Dev.  Eq.,  44. 

2.  Where  the  bill  alleges  the  ti-ansaction  to  be  a  loan  and  a 
mortgage,  and  seeks  a  foreclosure,  the  plaintiff  cannot  at  the 
hearing  ask  relief  upon  proof  of  a  conditional  sale.  SIcBrayer 
Y.  Roberts,  2  Dev.  Eq.,  75. 

3.  ^Vhere  a  bill  alleged  that,  at  an  execution  sale  of  the  lands 
of  the  plaintiffs'  deceased  father,  a  certain  person,  by  represent- 
ing that  he  was  purchasing  for  the  plaintiffs,  prevented  compe- 
tition, and  thereby  obtained  the  lands  at  an  under  value,  and 
afterwards  sold  the  same  to  the  defendant,  who^  pretended  that 
lie  was  buying  for  the  plaintiffs,  but  a-fterwaixfe  refused  to  ac- 
knowledge the  trust,  and  convey  the  land  to  them,  it  was  held' 
thoit  upon,  its- appearing;  fi'om,  the  proofs  that  the  purchasen  at 
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the  execution  sale,  did  not  in  fact  buy  the  lands  for  the  plain- 
tiffs, but  bona  fide  for  himself,  it  was  not  necessary  to  consider 
whether  the  detendant  bought  upon  any  trust,  and  if  bo,  upon 
what  trust,  for  the  plaintiffs;  for  that,  unless  the  facts  proved 
agreed  with  those  alleged,  the  plaintifis  could  not  have  any  de- 
cree, and  the  foundation  of  their  claim,  as  alleged,  was  an  origi- 
nal purchase  in  trust  for  them  by  the  purchaser  at  the  execution 
sale,  and  a  devolution  of  tlmt  trust  upon  the  defendant.  Foster 
V.  Jones,  2  Dev.  and  Bat.  Eq.,  201. 

4.  Where  the  plaintiff  alleged  in  his  bill  a  contract  which  he 
could  not  prove,  but  the  defendant  in  his  answer  set  forth  a  con- 
tract in  relation  to  tlie  same  transaction,  upon  which  the  plain- 
tiff might  have  had  relief  if  he  had  alleged  it  in  his  bill,  it  was 
held  that  the  plaintiff  could  not  recover,  because  the  admissions 
of  the  defendant  show  a  contract  different  from  that  upon  which 
he  sought  the  aid  of  the  court,  especially  as  the  defendart  did 
not  submit  to  any  decree.  Herron  v.  Cumiingham,  1  Ired.  Eq., 
376. 

5.  Where  the  plaintiff  in  his  bill  claims  against  two  defen- 
dants to  recover  as  surety  for  both,  alleging  that  there  are  both 
princij^als,  he  cannot  have  a  decree  against  one  of  them  upon 
proof  that  he  was  a  joint  surety  with  the  plaintiff.  Hoivard  v.  Jones^ 
5  Ired.  Eq.,  75. 

f).  It  is  a  rule  in  equity  that  relief  must  be  granted  according 
to  the  allegations  of  the  bill  and  the  proofs.  The  latter  must 
not  only  show  tliat  the  latter  is  entitled  to  some  relief,  but  that 
he  is  entitled  to  it  upon  the  grounds  on  which  he  has  placed  his 
claim.      Croic/e  v.  Craige,  6  Ired.  Eq.,  101. 

7.  The  plaintiff  in  equity  must,  to  entitle  himself  to  a  decree, 
sustain  his  own  allegations.  It  will  not  be  sufficient  for  him  to 
rely  upon  any  equity,  other  than  that  alleged  in  his  bill.  3Ielvin 
V.  Robinson,  7  Ired.  Eq ,  80. 

8.  Where  a  bill  sets  forth  that  A  bound  himself  to  make  a 
"good  and  sure  title  in  fee  simple,"  to  a  tract  of  land,  and  refers 
to  a  bond  which  he  files  and  prays  to  be  taken  as  a  part  of  his 
bill,  in  which  the  obligation  is  to  make  a  "  good  and  warrantee 
deed,"  to  the  plaintiff  and  his  heirs,  if  there  be  any  discrepancy 
between  the  obligation  as  set  forth  in  the  bill,  and  in  the  bond 
to  make  title,  it  is  obviated  by  the  reference  to  the  bond,  and 
making  it  part  of  the  bill.     Lee  v.  Foard,  1  Jones  Eq.,  125. 

See  (Evidence — Proof,  rejected  for  immateriality  or  irrele- 
vancy.) 

XIV.       BECREES- 

1.  When  a  defendant  is  served  with  a  copy  of  a  decree  and 
refuses  to  perform  it,  an  attachment  is  the  proper  mode  ot  conv 
pelling  performance,     Armstrong  v.  Beaiiy,  Conf.  Piep.,  33,  (171.) 


496  PLEADING— XIV. 

2.  It  is  necessary  to  recite  in  the  decree,  the  bill  and  answer; 
and  the  facts,  Avhich  were  proved  and  allowed  by  the  court  to 
be  proved,  must  be  particularly  set  forth  ;  nor  is  it  sufficient  to 
state,  that  upon  reading- the  proofs  and  hearing  what  was  alleged 
'On  either  side,  the  decree  was  made.  If  the  facts,  on  wiiich  a 
decree  is  founded,  are  not  mentioned  in  the  decree,  they  shall, 
upon  a  bill  of  review  being  brought,  be  taken  as  not  proved. 
Taylor  v.  Persoii,  2  Hawks^  298. 

3.  A  defendant  whose  judgment  has,  pending  a  suit  in  equity, 
become  dormant,  is  not  upon  a  dismission  of  the  bill,  entitled  to 
a  decree  for  his  debt,  unless  an  injunction  has  issued.  Howell 
V.  Hool-s,  2  Dev._  Eq„  258. 

4.  If  the  specific  relief  prayed  cannot  be  given,  proper  relief 
may  be  had  under  the  general  prayer,  but  this  relief  must  be 
consistent  with  the  frame  of  the  bill;  and  where  the  plaintiff 
claimed  slaves  as  absolute  owner,  and  upon  the  proofs  it  ap- 
peared that  he  was  entitled  in  remainder,  after  an  interest  for 
the  life  of  the  defendant,  the  plaintiff  cannot  abandon  his  prayer 
for  relief  as  owner,  and  obtain  security  as  remainderman.  Kor- 
negay  v.  Carroway,  2  Dev.  Eq.,  403. 

5.  But  where  a  bill  is  filed  by  an  infant,  he  may  have  a  decree 
upon  matter  arising  upon  the  state  of  his  case,  though  he  has 
not  particularly  insisted  upon  and  prayed  it  by  his  bill.     Ibid. 

6.  Where  to  a  bill  by  the  next  of  kin  against  the  executors 
and  legatees,  the  latter  relied  upon  a  former  decrae,  pronounced 
in  a  cause  between  the  same  plaintiffs  and  the  executors,  com- 
menced after  the  legal  estate  of  the  legatees  was  complete,  but 
the  executors  did  not  plead  it,  nor  in  any  way  rely  upon  it,  the 
decree  was  held  not  to  be  a  bar.  Redmond  v.  Coffin,  2  Dev.  Eq., 
437. 

7.  When  a  former  decree  is  pleaded  and  relied  on  as  an  abso- 
lute bar,  proprio  ■vigore,  it  must  be  a  decrae  determining  the 
very  point  in  a  suit  between  the  same  parties.     Ibid. 

8.  As  the  liability  of  the  several  defendants  in  a  court  of 
equity  may  be  several,  the  introduction  of  a  new  party  in  a  sec- 
ond suit  shall  not  prevent  a  former  decree  from  protecting  one 
of  the  defendants,  who  is  called  in  question  a  second  time  for 
the  same  matter.  For,  as  to  that  matter,  the  parties  are  the 
same.  But  a  decree  in  favor  of  one  cannot  protect  another,  who 
was  not  a  party,  unless  he  be  a  privy.     Ihi<L 

9.  A  legatee  is  bound  by,  and  may  avail  himself  of,  a  decree 
for  or  against  the  executor  while  the  trust  is  open,  and  the  funds 
in  the  hands  of  the  executor.  But  after  the  legacy  is  assented 
to,  and  the  property  delivered  to  the  legatee,  there  is  no  farther 
privity.     1  bid. 

10.  A  decree  will  not  be  made  upon  a  state  of  facts  not  set 
forth  in  the  pleadings,  but  appearing  only  on  the  proofs.  Gatlin 
'¥.  Dardeii,  1  Dev.  and  Bat.  Eq.,  72. 
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11.  The  jurisdiction  of  a  court  of  equity,  being  primarily  in 
'personam,  if  an  executor  has  assets,  the  court  establishes  the 
debt  and  decrees  payment  by  him;  but  if  he  has  fully  adminis- 
tered, the  bill  is  disinissed;  aud  a  decree  ascertaining  the  debt, 
and  establishing  that  the  executor  has  fully  administered,  is  in 
substance  one  of  dismission.  Dozier  v.  Dozier,  1  Dev.  and  Bat. 
Eq.,  9G. 

12.  A  judgment  or  decree  against  a  person  who  has  had  no 
opportunity  for  defence,  is  not  entitled  to  respect  in  the  courts 
of  anothe/state,  unless,  it  seems,  both  parties  were  subjects  of 
the  country,  by  whose  tribunals  it  was  pronounced.  But  when 
the  defendant  \vas  the  subject  of  another  country,  such  a  judg- 
ment or  decree  has  extraterritorially  no  validity,  although  strictly 
according  to  the  lex  loci  Irhy  v.  '  Wilson,  1  bev.  and  Bat.  Eq., 
568. 

13.  A  decree  which  passes  against  an  executor  in  invifum  is, 
unless  impeached  ibr  fraud,  conclusive  upon  the  residuary  leg- 
atees — but,  where  it  is  by  consent,  it  is  subject  to  re-examina- 
tion, and  has  no  obligation  unless  proved  to  be  just.  Lamb  v. 
Gatliu,  2  Dev.  and  Bat.  Eq.,  37. 

14.  A  decree  in  eqvdty  cannot  per  se  divest  a  title  at  law,  but 
can  only  compel  the  person  Avho  has  the  title,  and  who  is  men- 
tioned in  the  decree,  to  convey.  Proctor  v.  Fercbee,  1  Ired,  Eq., 
143-  (By  the  Pvev.  Code,  ch.  32,  sec.  25,  a  decree  ordering  the 
transfer  of  tlie  title  to  real  estate  shall  be  regarded  as  a  convey- 
ance.) 

15.  Every  decision  of  a  competent  court  must  be  deemed  to 
be  according  to  the  law  and  the  truth  of  the  case,  until  the  con- 
trary is  shown.      JVctcle  v.  BicJi:,  1  Ired,  Eq.,  313. 

IG.  When,  in  a  suit  by  a  ccsfui  que  trust  against  a  trustee,  for 
an  account  of  the  land  held  in  trust,  a  decree  is  made  directing 
a  report  by  a  master,  "as  to  the  profits,  expenses,  improvements 
and  waste,  spoil  or  damage  to  the  land;'*  this  decree  properly 
corresponds  with  the  prayer  of  the  bill,  aud  is  not  erroneous. 
Buffaloio  V.  Biiffalow,  2  Ired.  Eq.,  113. 

17.  Ordinarily  courts  of  equily  do  not  decree  between  co-de- 
fendants, but  where  a  case  is  made  out  betw^een  defendants  by 
evidence  arising  from  the  pleadings  and  proofs  between  Ihe 
plaintiff  and  defendants,  the  defendant  chargeable  has  a  right  to 
insist  that  he  shall  not  be  liable  to  be  made  a  defendant  in  an- 
other suit  for  the  same  matter  that  may  then  be  decided  be- 
tween him  and  his  co-defendants,  and  the  co-defendant  may  in- 
sist that  he  shall  not  be  obliged  to  institute  another  suit  for  a 
matter  th.it  may  then  be  adjusted  between  the  defendants.  Ty- 
son V.  Tyson,  2  Ij'ed.  Eq.,  137. 

18.  Though  a  person,  claiming  land  under  a  contract  of  sale, 
and  not  having  paid  the  purchase  money,  obtain  a  decree  of  a 
court  of  equity  against  the  heirs  of  the  vendor,  who  is  dead,  re- 


498  PLEADING— XIV. 

quiring-  them  to  convey  the  legal  title ;  yet  such  decree  of  itself 
will  not  convey  the  legal  title.  Winhorn  v.  Gorrell,  3  Ired.  Eq., 
117.  (A  decree  will  now  in  certain  cases  operate  as  a  convey- 
ance of  the  legal  title  under  the  Rev.  Code,  ch.  32,  sec.  24.) 

19.  Where  a  case  is  made  out  between  defendants  by  evidence 
arising  from  the  pleadings  and  proofs  between  the  plaintiff  and 
defendants  one  defendant  may  insist  that  he  not  be  obliged  to 
institute  another  suit  against  his  co-defendant  for  a  matter  that 
may  then  be  adjusted  by  a  decree  between  them.  Tyson  v.  Har- 
rington, 6  Ired.  Eq.,  329. 

20.  The  validity  of  a  decree  in  equity,  cannot  be  impeaohed 
collaterally.      Watson  v.  Williams,  8'Irecl  Eq.,  232. 

21.  A  decree  for  a  specific  relief  may  be  made  under  the  gen- 
eral prayer  in  the  bill,  provided  it  be  not  inconsistent  with  the 
s})ecific  relief  prayed,  and  be  according  to  the  admitted  or  es- 
tablished facts  of  the  case.     Barnes  v.  Strong,  1  Jones  E([.,  100. 

22.  A  decree  for  relief  may  be  prayed  in  tlie  alternative,  and 
may  be  granted  where  the  first  ground  set  forth  in  the  bill  is 
not  sustiiined.      Ward  v.   Word,  1   Jones  Eq.,  334. 

23.  A  decree  cannot  be  made  on  a  prayer  for  an  equity  in  the 
alternative,  which  is  adverse  to  the  main  equity  set  up  in  the 
bill.     lianldn  v.  Jones,  2  Jones  Eq.,  169. 

24  A  plea  of  a  former  decree,  in  order  to  amount  to  a  bar,, 
must  be  for  the  same  subject  matter,  as  well  as  between  the  same 
partie  .  Therefore,  where  a  party  brought  suit  upon  the  sup- 
position that  he  had  title,  which  was  decided  against  him  for 
want  of  title,  this  is  no  bar  to  another  suit  brought  after  he  had 
acquired  the  title.      University  v.  3Iavltshy,  2  Jones  Eq.,  241. 

25.  Where  a  decree  has  been  passed  by  a  court  of  equity  upon. 
a  formal  hearing  dismissing  a  bill  upon  its  merits,  a  second  bill 
alleging  facts,  which  if  established,  would  entitle  the  plaintiff  tO' 
the  same  measure  of  relief  as  the  facts  set  forth  in.  the  former 
bill  entitled  him  to,  will  be  dismissed  upon  a  plea  of  a  former 
decree  in  bar  of  it.     JenJdns  v.  Johnston,  4  Jones  Eq.,  149. 

26.  It  is  usual  to  plead  a  decree  in  bar  to  a  second  suit  for  the 
same  thing;  but  where  the  second  bill  itself  sets  forth  the  sub- 
stance of  the  pleadings  in  the  former  suit,  and  the  decree  given 
in  it,  and  prays  a  discovery  of  facts  contrary  to  the  declaration 
then  made,  and  a  decree  inconsistent  with  that  decree,  so  that 
there  is  no  use  of  a  plea  for  the  purpose  of  identifying  the  par- 
ties,_and  the  subject  matter  of  the  second  suit  as  being  the  same 
with  that  of  the  former,  the  ejection  may  be  taken  by  demurrer. 
Davb  v.  Hall,  4  Jones  Eq.,  403. 

27.  If  in  a  suit  against  an  executor  and  others  to  charge  the 
first  with  a  devastavit  and  to  follow  the  assets  in  the  hands  of 
the  other  defendant,  the  executor  die;,  and  his  representative  be- 
made  a  party,  and  tlien  a  decree  is'  made  aga  nst  the  other  de- 
fendants in  which  the  devastavit  is  declared,  upon  which  a  refer- 
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ence  for  an  account  is  made,  the  administratM'  of  the  executor 
cannot  object  to  the  report,  upon  the  ground  that  no  formal  de- 
cree was  entered  against  liim,  without  tiling  a  petition  to  re-hear 
the  order  for  the  reference.    BarnmveU  v.  Smith,  5  Jones  Eq.,  168. 

28.  Where  a  point  might  have  been  but  was  not  raised  in  a 
former  suit,  and  which,  if  tenable,  would  have  led  to  a  different 
decree,  it  is  no  ground  in  a  second  suit  for  impeaching  tlie  de- 
cree, that  the  point  had  not  been  presented  in  the  former  suit. 
Wisicall  V.  Potts,  5  Jones  Eq.,  184. 

'I'd.  Althoiigh  a  plaintiff  may  fail  as  to  the  principal  equity 
he  seeks  to  establish,  he  may  have  a  decree  on  a  secondary  equity, 
provided  it  is  not  incon.sistent  with  the  principal  equity,  and 
the  allegations  in  the  bill  are  sufficient  to  raise  it.  Whitfield  v. 
Gates,  <)  Jones  Eq.,  136.. 

See  (Evidence — Of  the  amount  of  evidence  required  for  a  de- 
cree against  the  denials  of  the  answer.) 

XV.       BILLS    OF    REVIEW    AXD    PETITIONS    FOR    REHEARING. 

1.  A  bill  of  review  lies  only  upon  a  final  decree  enrolled. 
Before  it  is  finally  pronounced  and  recorded,  any  mistakes  may 
be  rectified  by  a  re-hearing,  granted  upon  a  petition  for  that 
purpose,  stating  wherein  injustice  is  likely  to  happen.     Kenan  v. 

Williamson,  1  Hay.  350,  (4(J1.) 

2.  The  bill  of  review  must  be  grautetl,  either  upon  new  mat- 
ter discovered  since  the  hearing,  or  for  error  apparent  in  the 
proceeding:  vvdien  upon  new  matter,  that  is  exhibited  byway 
of  petition  for  a  bill  of  review,  and  is  supported  by  affidavits ; 
when  upon  error  apparent,  the  bill  is  filed  without  any  petition, 
the  defendant  pleads  the  decree  in  bar  and  demurs  to  the  open- 
ing of  the  enrolment  of  it,  and  then  tlie  court  is  obliged  to  look 
into  the  decree,  and  either  allow  the  demurrur  or  overrule  it,^ 
and  open  the  enrolment.  Permission  to  file  a  bill  of  review  is 
always  granted  by  the  court  in  one  form  or  other.     Ihid. 

3.  The  allowance  of  a  bill  of  review  does  not  operate  as  a 
supersedeas  to  the  decree.     Ihid. 

4.  A  petition  is  the  proper  mode  of  proceeding  to  procure  the 
reversal  of  an  interlocutory  decree  in  a  cause  yet  pending. 
Wilcox  y.  McLain,  2  Hay.  175,  (368.) 

5.  It  is  a  matter  of  course  to  grant  a  re-hearing,  if  two  coun- 
sel sign  the  petition;  and  a  second  re-hearing  ma^'  be  granted^ 
whenever  the  court  is  satisfied  that  justice  requires  it.  Wilcox 
V.   Wdhinson,  1  Murph.,  11.     S.  C.  Conf  Rep.,  528,  (572.) 

6.  Where  a  decree  had  been  made  in  favor  of  the  complainamt 
and  two  reports  in  his  favor,  and  the  defendant  had  obtained  a 
re-hearing,  on  the  ground  that  his  answer  denied  the  equity  of 
eomplainan-t's  biJl,  and  should  be  taken  as  true;,  the  complainr 
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ant  shall  not  now  be  permitted  to  reply  to  the  defendant's  an- 
swer.     Wilcox  V.  3IcLain,  1  Murph.,  140. 

7.  A  bill  of  review  will  not  lie  when  the  plaintff  himself  dis- 
misses his  bill.  But  if  on  a  demurrer  to  a  bill  of  review  the 
court  reverses  the  decree,  without  the  objection  that  the  original 
bill  had  been  dismissed  by  the  plaintiff  being  brought  to  its 
notice,  the  question  f)f  dismissing  the  bill  of  review  is  not  open 
on  motion;  a  petition  to  re-hear  being  necessary.  Jones  v-  Zol- 
licofer,  I  Car.  L.  R.,  376,  (45.) 

8.  Rules  as  to  bringing  bills  of  review.  In  England  no  bill 
of  review  is  admitted,  unless  the  party  has  obeyed  and  performed 
the  decree,  or  unless,  in  the  case  of  a  large  sum  of  money,  he 
give  security  tor  the  performance,  or  unless  he  swears  he  is  un- 
able to  do  either,  and  surrenders  himself  to  jail,  until  the  bill  of 
review  be  determined.  In  this  country  a  party,  who  shewed 
himself  to  be  insolvent,  was  allowed  to  proceed  with  a  bill  of  re- 
view. The  courts  here  will  adopt  the  mild  rule,  where  the  party 
is  able  to  perform  the  decree,  of  permitting  him  to  bring  a  bill 
of  review,  upon  his  making  secure  the  party,  who  obtained  the 
decree.     StaUinr/s  v.  Goodloe,  3  Murph.,  159. 

9.  Where  an  act  is  decreed  to  be  done,  which  extino-nishes 
the  party's  rights  at  common  law,  as  making  an  assurance  or 
release,  cancelling  a  bond,  &c.,  those  parts  of  the  decree  are  to 
be  spared  until  the  bill  of  review  be  determined;  but  such  spar- 
ing is  to  be  warranted  by  public  order  made  in  court.     Ibid. 

10.  Placing  the  amount  of  a  decree  in  the  hands  of  the  mas- 
ter, in  bank  notes,  is  such  a  substantial  compliance  with  the  or- 
der of  the  court,  as  will  save  the  party  from  an  imputed  neglect 
or  contempt,  and  authorize  the  filing  of  a  bill  of  review^  Tay- 
lor V.  Fermi,  2  Hawks,  298. 

11.  It  is  sufficient  cause  to  reverse  a  decree  that  the  facts  put 
in  issue  by  the  bill  and  answer,  were  not  decided  Ijy  a  jury,  be- 
fore the  decree  was  made.  So  also  if  the  decree  does  not  state 
upon  its  face,  the  material  facts  upon  which  it  is  founded.    Ibid. 

12.  When,  on  a  bill  filed  to  settle  partnership  accounts,  the 
matters  in  dispute  were  referred  to  arbitrators,  who  made  a  re- 
port tliat  defendant  was  indebted  to  complainants,  provided  he 
was  not  liable  to  pay  the  amount  claimed  in  an  attachment 
against  him  for  a  debt  due  from  the  firm;  and  the  court;  on  com- 
plainant's motion,  decreed  in  the  alternative,  pursuing  the  lan- 
guage of  the  report  of  the  referees,  it  was  held,  that  the  decree 
was  as  final  as  the  court  intended  to  make  it,  the  parties  being 
referred  to  the  decision  of  another  court  for  its  final  consumma- 
tion, and  that  a  bill  of  review  would  lie  to  reverse  the  decree. 
McGowan  v.  Collins,  3  Hawks,  420. 

13.  A  petition  for  a  rehearing  is  the  proper  remedy  against  an 
interlocutory  decree.     Bichs  v.   Williams,  1  Dev.  Eq.,  3. 

14.  The  only  grounds  upon  which  a  bill  of  review  can  be 
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fnaintained  nre'.  first,  for  error  apparent  on  the  face  of  the  decree, 
and,  secondl}',  for  new  matter  discovered  since.  Simrns  v. 
Tliompson,  1  Dev.  Eq.,  197. 

15.  A  bill  of  review  for  newly  discovered  testimony  cannot  be 
snstained,  if  the  discovery  were  made  in  time  to  have  been 
brought  forward  in  either  an  amended  or  a  supplemental  bill. 
Barnes  v.  Divl-insnn,  1  Dev.  Eq  ,  326. 

16.  It  is  doubtful  whether  the  supreme  court  can  entertain 
jurisdiction  of  bills  of  review  to  review  its  own  decree  on  account 
of  newly  discovered  testimony;  but  if  it  can,  leave  will  not  be 
gi-anted  for  that  purpose,  without  notice  to  the  other  party  to 
show  cause  against  the  ctpplication.  Love  v.  Bkiceff,  1  Dev.  and 
Bat.  Eq.,  108. 

17.  Leave  to  file  a  bill  for  newly  discovered  testimony  will  not 
be  granted,  to  enable  a  party  to  adduce  additional  testimony  to 
a  point  at  issue;  nor  where  the  evidence  might  with  ordinary 
diligence  have  been  had  at  the  hearing.     lhi(K 

lb.  One,  against  whom  a  decree  has  passed,  cannot  sustain  a 
bill  praying  relief  inconsistent  with  that  decree,  by  making  an- 
other party  and  charging  a  subsequent  interest  in  him.  The 
proper  couTse  is  to  file  a  bill  of  review  as  to  the  original  parties, 
charging  supplementally  the  interest  of  the  new  defendant. 
Gilchrist  V.  Gilchrist,  1  Dev.  and  Bat.  Eq.,  362. 

19.  The  signature  of  one  counsel  is  sufficient  to  a  bill  of  re- 
view; tor,  if  tiled  upon  newly  discovered  evidence,  they  are  al- 
loM'ed  by  the  court ;  if  for  errors  in  law,  they  are  a  matter  of 
right.     Gilchrist  v.  Buie,  1  Dev.  and  Bat..  Eq.,  346. 

20.  After  an  appeal  prayed  and  allowed,  and  a  failure  to  pros- 
ecute it,  the  appellant  may  still  file  a  bill  of  review.     Ibid. 

21.  LTpon  a  bill  of  review  for  errors  in-  law,  only  those  can  be 
re-examined  which  are  pointed  out;  and  where  the  error  assigned 
was,  tliat  general  covenants  were  not  directed  to  be  inserted  in 
a  deed,  the  plaintiff  cannot  at  the  hearing  object  that  the  deed 
was  improperly  executed.     Ibid. 

22.  Upon  a  bill  to  review  a  decree  founded  upon  an  award, 
the  original  decree  is  not,  if  merely  erroneous  in  some  particu- 
lars, to  be  annulled  entirely,  but  only  to  be  corrected  where  it  is 
wrong,  and  made  to  be  what  it  originally  ought  to  have  been. 
JFrtz/f'///  V.  Mitrhell  1  Dev.  and  Bat.^Eq.,  510. 

23.  The  court  of  equity  is  not  disposed  to  review  a  decree  upon 
the  question  of  costs  alone.  Green  v.  Crockett,  2  Dev.  and  Bat. 
Eq.,  390. 

24.  As  a  petition  to  re-hear  a  cause  does  not  per  se  stay  pro- 
ceedings on  the  decree  sought  to  be  re-heard,  and,  when  it  is 
allowed,  afibrds  to  the  court  an  opportunity  of  correcting  any 
injustice  it  mnj  inadvertently  or  erroneously  have  committed,, 
it  is  almost  a  ti-uitter  of  course,  unless  the  application  be  unreiv- 


502  PLEADING— XV. 

soTiably  delayed,  not  only  to  receive  a  petition,  but  upon  it  to 
re-hear  the  cause.      Wilcox  v.  Wilcox^  1  Ii-ed  Eq.,  36. 

25.  It  is  proper  for  a  court  to  refuse  to  re-hear  a  decree  ren- 
dered by  consent,  because  it  is,  in  truth,  the  decree  of  the  par- 
ties; but  if  a  decree  be  the  finding  and  judgment  of  the  court 
upon  the  bill,  answer,  proofs  and  exhibits  in  the  cause,  an  inter- 
locutory order  subsequently  rendered  by  consent,  upon  the  foot- 
ing of  that  decree,  will  not  prevent  the  inqDcaching  of  the  decree 
for  error.     Ibid. 

26.  The  court  can  make  no  declaration  in  its  decree  of  a  fact, 
which  is  not  in  issue  in  the  pleadings,  nor  pay  any  respect  to 
■evidence  touching  such  fact.  A  re-hearing  upon  the  ground  of 
such  omission,  will  not  therefore  be  granted.  As  when  the  de- 
fendant was  charged  as  trustee  of  certain  negroes  for  the  plain- 
tiff, and  it  is  stated  neither  in  th«  bill  nor  the  answer,  that  the 
defendant  had  sold  them,  and  the  decree  was  that  he  should 
convey  them  to  the  plaintiff",  and  account  for  their  hires,  the 
allegation  that  he  had  actually  sold  thera  before  the  bill  was 
filed,  is  no  ground  for  a  re-hearing  of  the  decree.  Bvffalow  v. 
Buffahw^  2  I  red.  Eq.,  113. 

27.  A  petition  for  re-hearing  stated,  that  on  a  reference  to  the 
master  preliminary  to  the  decree,  a  witness  had  given  material 
evidence  for  the  petitioner,  but  that  this  evidence  was  acciden- 
tally omitted  by  the  master  in  his  report,  and  the  petitioner  was 
ignorant  of  the  omission  when  the  decree  was  entered.  This  is 
no  ground  for  granting  a  re-hearing.     Ibid. 

28.  A  bill  of  review  to  re-hear  and  set  aside  a  decree  upon  the 
ground  of  newly  discovered  testimony,  cannot  be  sustained  if  it 
appear  that  the  testimony,  though  unknown  to  the  plaintiff,  was 
known  to  liis  attorney,  solicitor  or  agent,  in  time  to  have  been 
used;  notice  to  either  of  them  being  notice  to  the  principal. 
Greenlee  v.  idcDoicell,  4  Ired.  Eq.,  481. 

29.  The  supreme  court  has  no  jurisdiction  to  entertain  an 
original  bill  of  review  brought  to  review  one  of  its  own  final 
decrees,  American  Bible  Society  v.  HoUisier.  1  Jones  Eq.,  10. 
(Such  a  jurisdiction  is  now  conferred  upon  the  court,  provided 
the  bill  of  review  is  brought  within  two  years.  See  Rev.  Code, 
ch.  33,  sec.  19.) 

30.  A  petition  to  re-hear  a  cause  in  the  supreme  court,  is  too 
late  after  a  decree  has  been  signed  and  passed.  Bubinson  v. 
Lewis,  2  Jones  Eq.,  25.  {A  bill  of  review  may  now  be  brought 
in  such  case  within  two  years.     See  preceding  section.) 
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POSSESSION. 

1.  Every  possession  held  for  the  owner  of  property,  and  in 
assertion  of  his  claim  of  dominion,  being  an  application  of  the 
property  to  the  service  of  the  owner,  is  the  possession  of  the 
owner  by  his  agent,  curator  or  bailee.  Murpliy  v.  Grice^  2  Dev. 
and  Bat.*  Eq.,  m). 

See  (Tenants  in  common,  5-G.) 


POWER. 

1.  Where  a  power  is  given  by  a  deed  authorizing  a  husband 
to  appoint  to  whom  land  shall  be  conveyed,  and  in  case  of  his 
death  befere  his  wife,  authorizing  her  to  do  it,  there  must  be 
not  merely  an  intention  in  the  husband  to  appoint,  but  an  actual 
appointment,  in  the  precise  form  required  by  the  power,  before 
the  wife's  riglit  of  appointment  is  defeated.  "^Therefore,  where  a 
power  requires  among  other  requisites,  that  the  trustee  should 
convey  to  such  person  as  A  should  limit  or  appoint,  and  A  exe- 
cutes afterwards  an  instrument  of  writing,  authorizing  the  trus- 
tee to  convey  to  whom  he  pleases  in  his  discretion,  this  is  not 
an  execution  of  the  power,  nor  a  destruction  of  that  subsequently 
limited  to  the  wife.  Hasliii  v.  Eean,  N.  C.  Term,  R.,  279,  (700.) 
S.  C,  2  Murph.,  300. 

2.  There  is  no  equity  in  favor  of  the  grantee  of  a  power,  nor 
of  a  purchaser  under  him  against  the  heir,  to  supply  a  defect  in 
the  creatiou  of  the  power.  But  it  is  otherwise  as  to  the  pur- 
chaser,upon  a  defective  execution  of  the  power.  SanderUn  v. 
21(0711- son,  2  Dev.  Eq.,  dW. 

3.  Whether  a  power  of  sale  under  a  devise,  after  the  death  of 
a  tenant  for  life,  can  be  well  executed  before  that  event,  is  doubt- 
ful; but  certainly  it  cannot,  when  the  words  "after  the  death" 
apply  to  the  sale,  and  are  not  intended  as  a  mere  limitation  of 
the  estate  for  life.     Davis  v.  UowcoU,  1  Dev.  and  Bat.  E(|.,  460. 

4.  A  testator,  after  providing  for  the  payment  of  his  debts, 
devised  as  follows:  "1  will  and  bequeath  the  residue  of  my  es- 
tate of  every  kind  and  desci-iption  to  my  dearly  beloved  wife, 
to  manage  the  same  as  she  may  thiidc  most  advisal)le  for  her 
support,  and  for  the  education  of  our  children,  as  long  as  she 
remains  a  widow,  and  should  she,  again,  intermarry,  it  is  my 
will  that  my  property  should  be  divided  between  her  and  her 
children,  agreeable  to  the  laws  of  North  Carolina.  And  should 
.she  not  intermarry,  until  my  children  become  of  lawful  age,  I 
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hereby  invest  her  with  fulland  ample  authority  to  divide-  my 
property  among  them,  as  she  may  deem  most  expedient."  It 
was  held  that  the  widow,  liaving  never  married,  liad  no  power 
to  dispose  of  the  property,  at  her  discretion  by  will,  but  that  iu 
such  an  event  she  had  a  life  estate  in  tlie  property,  and  that  the 
property  was  then  to  he  divided  among  all  the  children  of  the 
testator,  as  it  would  have  been  divided,  if  he  had  died  intestate. 
Phifer  V.  Fh!jh\  6  Ired.  Eq..  155. 

5.  A  power  given  generally  may  be  executed  either  by  deed 
or  will,  unless  the  particular  mode  of  execution  is  prescribed. 
But  the  mode  of  execution,  when  the  power  is  given  by  will,  de- 
pends on  tl^e  intention  of  the  testator,  and  that  is  to  be  ascer- 
tained upon  a  fair  construction  of  the  will,  like  any  other  inten- 
tion, when  the  terms  are  not  express.     Ibid. 

6.  A  testator  bequeathed  certain  slaves  to  his  wife  for  lite, 
with  power  at  her  death  to  dispose  of  them  as  she  might  think 
proper,  among  her  children.  One  of  the  children  died  in  the 
lifetime  of  the  testator,  leaving  children,  and  it  was  held  that 
the  wife  could  not,  under  this  power,  appoint  any  of  the  slaves 
to  the  children  of  such  deceased  child.  liartkln  v.  Hoyle^  G  Ired. 
Eq.,  1(U. 

7.  The  act  of  1816,  (see  Rev.  Code,  ch.  119,  sec.  28,)  which 
gives  to  the  issue  of  a  child  dying  in  the  lifetime  of  his  or  her 
parent,  the  land  or  chattels  which  may  be  devised  or  bequenthed 
to  such  child  does  not  embrace  a  case  like  the  present.     Jb'd. 

8.  Whether  a  will  made  by  one  having  a  power  to  appoint, 
which  does  not  refer  to  the  power,  nor  notice  specially,  fny  of 
the  property  subject  to  it,  is  an  execution  of  the  power,  quoire. 
It  seems  that  it  is  not.     Holt  v.  Hogan^^  5  Jones  Eq.,  82. 

9.  Where  a  person  having  a  power  of  appointment  for  the 
benefit  of  others,  exercises  it  for  his  own  benefit,  the  appoint- 
ments made  under  it  are  entirely  inoperative.     Ibid. 

10.  Where  a  testator  gave  by  will  all  his  property  to  his  wife 
to  dispose  of  it  among  all  liis  childre^  and  she  made  a  will  by 
which  she  gave  a  part  of  it  to  granmihildren  and  other  more 
remote  descendants,  with  contingent  limitations  and  cross  re- 
mainders to  them  as  purchasers,  and  part  to  some  of  the  children 
for  life  only,  it  tvas  held  that  her  will  was  not  a  valid  exercise  oi 
the  powei",  and  that  the  rights  of  the- children  were  not  affected 
by  it.      Little  v.  Bennett,  5  Jones  Eq.,  156. 

11.  Where  land  was  devised  to  A  and  his  heirs,  with  a  res- 
triction that  if  he  died  without  leaving  children,  then  to  B  and 
C ;  but  if  A  wished  to  sell  he  should  give  B  and  C  the  prefer- 
ence, and  the  will  provided  a  mode  for  ascertaining  the  value, 
it  luas  held  that  A  took  a  determinable  fee  to  which  was  an- 
nexed a  power  of  alienation,  wliich  B  and  C  had  no  right  to  ob- 
struct, but  should  be  put  to  their  election  under  the  direction  of 
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the  court,  either  to  take  the  land  in  the  manner  prescribed  or* to  ■ 
decline  it.     J[cDame\  v.  3I:Dani?l,  5  Jones  Eq.,  351. 

12.  A  gift  by  will  to  A  for  life,  reinainder  to  B  in  fee  with  a 
power  to  A  to  sell  all  or  so  much  of  the  property  as,  in  her  judg- 
ment, may  be  necessary,  vests  in  A  an  estate  for  life,  \yitli  a 
power  of  sale  appurtenant  ther^^to.  And  the  expression  in  a  sub- 
sequent part  of  his  will,  of  a  doubt  whether  the  power  of  sale 
would  not  make  A  the  absolute  owner  of  the  whole  estate,  and 
a  direction,  that  in  case  such  should  be  the  construction  in  law 
that  C  should  have  the  legal  estate  in  fee  in  the  property  in 
trust,  &c.,  do  not  convey  to  C  any  estate  or  interest  in  the  prop- 
erty.     Troif  V.  Troy,  1  Winst.  Eq.,  76. 

id.  In  the  above  case  the  testator  declared  that  the  expense 
of  the  education  of  his  son  should  be  a  charge  on  all  his  prop- 
erty; and  it  ivas  Jield  that  A  lield  the  proceeds  of  the  sales  made 
tinder  the  power  in  trust  to  pay  debts,  and  then  for  her  own  sup- 
port and  ior  the  support  and  education  of  the  son  B.     Ibid. 
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I.  In  the  service  of  process. 

II.  Parties. 

III.  Answer. 

IV.  Contiim.ince 

V.  On  tlie  hearing. 

YI    Orders  and  decree. 


VII.  On  sending  an  issue  to  be  tried  ai 
law. 

VIIT.  Keference  to  the  master  and  his  re- 
port. 

IX.  Some  miscellaneous  J  rules  of  prac- 

tice. 

X.  On  appeals  and  the  transfer  of  causes 


I.       IN    THE    SERVICE    OF    PROCESS. 

i;  To  a  -bill,  defendant  pleaded  that  the  process  had  not  been 
served  on  him  within  ten  days  before  court;  but  it  appearing 
that  the  process  had  not  been  served  .at  all,  the  plea  was  over- 
iTiled;  for  the  act  of  assembly  (Eev.  Stat.,  ch.  32,  sec.  4,)  only 
permits  tlie  defendant  to  plead  in  abatement,  where  there  has 
been  an  illeqal  service,  not  were  there  has  been  no  service. 
Jones  V.  Sfokes,  Mar.,  36,  (25.)  S.  C,  I  Hay.,  286,  (33b)  S.  P., 
Worthhnjtonv.  Colhane.  2  Car.  L.  Pi.,  68,  (166.)  (See  Ptev.  Code, 
ch.  32,  sec.  3,  rule  2,  where  the  provision  is  that  if  there  has 
been  no  service  witliin  ten  days  before  court,  the  defendant  shall 
not  be  bound  to  appear  until  the  next  term.) 

2.  On  a  rule  to  hie  an  answer  within  four  months,  defendant, 
having  failed  to  do  so,  was  permitted   to  hie   his  answer  at  the 
next  term  without  costs.     Shepjjard  v.  Collins,  Mar.  56,  (55.) 
33 
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3.  The  practice  is  to  serve  an  infant  defendant  who  has  no 
gnardian  with  a  copy  of  the  bill,  and  tlie  conrt  will  then  ap- 
point a  gnardian  to  answer  that  bill;  but  the  gnardian  may  have 
time  to  answer  if  he  has  not  had  a  copy  of  the  bill.  Jortes  v. 
JDrale,  2  Hay.,   237,  (420.) 

4.  As  a  court  ot  equity  acts  »?  personam,  it  cannot  dispense 
with  the  personal  service  of  process,  in  cases  not  provided  for 
by  the  statute.  In  this  case  the  defendants  were  infants,  resi- 
dent in  another  state.     Jones  v.  Blason^  N.  C.  Term,  E.,  125,  (561.) 

5.  No  decree  can  be  made  against  one  on  whom  process  has 
not  been  served,  unless  he  has  entered  an  appearance.  Ilijan  v, 
Blount,  1  Dev.  Eq.,  382. 

6.  It  is  not  proper  in  praying  for  process  to  call  it  the  "peo- 
ple's" writ  of  subphoena.  It  should  be  the  "State's"  writ  of 
subphoena.     Daugidry  v.  Bexhiirl;  5  Ired.  Eq.,  261. 

7.  Where  the  only  person  who  ought  to  have  been  made  a 
party  defendant  in  a  bill  was  named  as  such;  an  injunction 
against  him  v/as  prayed,  a,  fat  made  and  an  injunction  was  is- 
sued against  him,  as  was  a'so  a  copy  of  the  bill  and  a  subpoena 
as  had  been  ordered;  and  the  defendant  came  in  and  answered 
and  moved  lor  a  dissolution  of  the  injunction,  which  motion 
v/as  granted,  and  the  bill  stood  over,  and  after  replication,  com- 
mission and  proofs,  the  cause  was  set  for  hearing  and  sent  to 
the  supreme  court  to  be  heard;  i'  icas  leld  that,  after  all  this,  it 
was  too  late  to  move  to  dismiss  the  bill  on  the  ground  that  there 
was  no  prayer  tor  process  to  brmg  in  the  defendant.  Aairs  v. 
BiUups,  4  Jones  Eq.,  17. 

IL       PARTIES. 

1.  A  person  made  a  party  defendant  to  a  bill,  who  is  not  com- 
pellable to  answer,  and  against  whom  no  relief  is  sought,  may 
have  the  bill  dismissed  as  to  him,  Patterson  v.  Patterson,  1  Hay., 
167,  (192.) 

2.  All  persons  interested  should  regularly  be  made  parties  to 
a  bill,  but  where  the  enforcement  of  this  rule  would  be  attended 
with  inconvenience,  as  where  there  are  a  gi'cat  many  persons 
interested  in  the  same  right,  this  rule  may  be  dispensed  with, 
but  some  of  the  persons  interested  must  be  named  as  complain- 
ants.    Marshall  \.  Lovclass,  Conf  Eep.,  217,  (325.) 

3.  Where  a  demurrer  for  want  of  parties  is  sustained,  the  bill 
will  not  be  dismissed,  but  stand  over  with  Ifeave  to  amend,  and 
be  remanded  to  the  court  below,  where  the  amendment  can  be 
made.  Smith  v.  Koriiegay,  1  Jones  Eq.,  40.  (An  amendment 
as  to  parties  may  now  be  made  in  the  supreme  court  in  certain 
cases.     See  Eev.  Code,  ch.  33,  sec,  17.) 

See  (Pleading— Parties,  43-65-91-96.) 
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III.       ANSWER. 

1.  All  answer  may  be  taken  out  of  the  State,  under  a  commis- 
sion, before  any  person  authorized  ly  law  to  administer  an  oath, 
at  the  place  where  taken,  and  the  answer  was  received,  though 
the  commission  was  issued  in  blank  and  afterwards  filled  up  by 
the  defendant  with  the  name  of  the  commissioner.  Irving  v. 
Irving,,  2  Hay.,  1.     S.  P.  Hunt  v.  Williams,  Tay.,  318,  (143.) 

2.  If  a  deteudant  prays  time  to  answer,  and,  afterwards,  within 
the  time,  he  answers,  denying  combination,  and  demurs  to  the 
residue,  that  is  a  sutficieiiti  compliance  with  the  order.  Littlejohn 
V.  Burlou,  2  Hay.,  127,  (289.) 

3.  If  a  defendant,  who  has  just  come  of  age,  v/ill  show  satis- 
factorily by  affidavit  or  otherwise,  that  the  answer  put  in  for 
him  by  his  guardian  did  not  make  as  good  a  defence  for  him  as 
be  can  now  make,  the  hearing  shall  be  postponed,  and  the  infant 
allowed  to  put  in  a  new  answer.     Mason  v.  Bthow,  2  Hay.,  178, 

(372.) 

4.  If  a  comraif?sion  to  take  an  answer  be  filled  up  by  the  mas- 
ter, the  party  cannot  strike  out  the  name  of  the  commissioner  to 
insert  another,  though  he  might  have  done  so,  had  the  commis- 
sion bcL-n  taken  out  in  blank.     Dawson  v.  Speight,  Tay.  320,  (144.) 

5.  Where  a  bill  in  equity  is  served  upon  a  party,  who  neglects 
to  answer,  and  the  bill  is  taken  ^^ro  confesso  and  the  cause  set  for 
hearing,  after  which  he  dies,  his  administrator  may  be  allowed 
to  answer,  upon  affidavit  made,  that  the  intestate,  lor  a  conside- 
rable time  before  his  death,  was  reduced  to  such  a  state  ot  men- 
tal del  Ality,  as  unfitted  him  lor  business.  But  it  was  also  ordered 
that  the  ccnjiplainant  should  have  the  benefit  of  the  depositions 
taken  without  notice,  while  the  judgment  j)ro  cov/esso  was  in 
force.     Haywood  v.  Coman,  2  Car.  L.  II.,  106,  (204.)' 

6.  When  an  answer  is  believed  to  be  designedly  defective,  for 
the  purpose  of  imposing  on  the  plaintifi"  the  burthen  of  proving 
what  the  defendant  is,  in  conscience,  bound  to  admit,  the  proper 
course  is  to  except  to  the  answer  and  compel  the  defendant  to 
put  in  a  complete  one.     Limn  v.  Johnson,  3  Ired.  Eq.,  70. 

7.  Where  certain  matters  have  been  set  forth  in  the  answer 
by  the  way  of  plea,  and  there  has  been  replication  to  the  answer, 
it  is  too  late  to  except  to  the  answer  for  insufficiency.  Worthy. 
Gray,  G  Jones  Eq.,  380. 

IV.       COXTIXUANCE. 

1.  A  motion  to  dissolve  an  injunction  may  be  continued  for 
any  cause  the  court  ma^-  deem  sutficient  even  without  a  written 
affidavit.     D'dlin  v.  Sessoms,  (J  Jones  Eq.,  256. 
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V.       ON   THE   HEAEING. 

1.  A  bill  may  be  dismissed  on  the  hearing  for  want  of"  equity, . 
though  no  demurrer  has  been  filed.     Hart  v.   Malletf^  2  Hay., 
136,  (307.) 

2.  When  on  the  hearing,  the  wh^le  case  both  as  to  law  and 
fact  is,  by  consent,  left  to^he  court,  a^  witness  cannot  be  exam- 
ined. Walker  v.  Ashe,. 2  Hay.,  181,  (378:)  Contra,  Mourning  v. 
Davis,  2  Hay.,  219,^  (3^1  )     (But  see  Eev.  Code,   ch.   32,   sec.  3,' 

Ptule  9-)  , 

3.  A  plea  of  another  suit  pending  for  the  same  cause  shall  be 
referred  to  the  master  to  ascertain  its  truth.  Brice  v.  Mallett,  2 
flay.,  244,, (4.32.)^ 

4.  Any  tact  stated  in  the  bill  and  denied  in  the  answer  may 
be  enquired  into,  if  the  counsel  require  it,  and  the  court  will  not 
refuse  to  submit  it  as  an  issue  to  the  jury.  Smith  v.  Boiven,  2 
Hay.,  29G,  [4:82.)     (See  Rev.  Code,  ch.  32,  sec.  3,  Rule  9.) 

5.  Where  a  cause  stands  more  than  two  terms  upon  replica^- 
tions  and  the  usual  order  for  commissions,  it  is  regular  to  set  it 
down  for  hearing;  and  where  no  steps  are  taken  to  prepare  the 
cause  for  trial,  tlae  suit  may  be  dismissed,for  want  of  prosecution: 
but  the  plaintiff  may,  if  he  please,  have  the  cause  set  for  hear- 
ing on  bill  and  answer,  or  may  have  it  heard;  therefore,  where 
the  judge  below  refused  both,  and  dismissed  the  bill  without 
hearing,  such  dismission  was  held  to  be  erroneous.  Holmes  v, 
JViUiams,  4  Hawks,  371. 

6.  An  objection  to  the  regularity  of  an  affidavit,  annexed  to  a 
bill  cannot  be  made  on  the  hearing,  it  should  have  come  before 
the  filing  of  the  answer.  Allen  v.  State  Bank,  1  Dev.  and  Bat, 
Eq.,  3.   ^ 

7.  When  the  deposifions  of  the  witnesses  in -an  equity  suit, 
transmitted  to  the  supreme  court  for  hearing,  are  in  such  direct 
conflict  with  each  other,  tliat  it  is  evident  prnjury  has  been  com- 
mitted, but  the  court  cannot  fell  on  which  side  tlie  guilt  lies,  it 
will  direct  feigned  issues  to  be  made  up  and  tried  in  the  supe- 
rior court,  where  the  witnesses  may  be  personally  examined  in 
open  court,  instead  of  empannelling  a  jury  before  it,  the  supreme 
court,  under  the  special  authority  conferred  upon  it  for  that  pur- 
pose, where  such  personal  examination  cainiot  be  had,  Wither- 
spoon  V.  Dula,  2  Dev.  and  Bat.  Eq ,  279. 

8.  After  a  cause  is  in  the  supreme  court,  and  the  parties  are  - 
ready  to  have  it  heard,  a  motion  to  dismiss  for  the  want  of  a^ 
prosecution  bond  will  not  be  entertained.     Attorney  General  v. 
Allen,  6  Jones  Eq.,  144. 

VI.       ORDERS    AND    DECREES. 

1,  Every  order  made  in  the  progress,  of  a  cause  may  be  re- 
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scinded  or  modified,  upon  a  proper  case  being  made  oiit.  Ashe 
v.  3Ioorc,  2  ^lurph.,  383. 

2.  No  order  upon  the  merits  can  be  made  after  the  death  of  a 
party,  and  before  revivor,  f ■oilier  v.  Bank  of  Newbeni,  1  Dev. 
and 'Bat.  Eq.,  328. 

3.  In  Eno-land,  it  is  the  practice  to  require  a  copy  of  all  the 
orders,  made  in  a  cause,  to  be  served  upon  the  party,  to  be  af- 
fected by  them.  But  in  this  country,  where  the  terms  of  the 
court  are  at  certain  and  short  periods,  parties  are  charged  with 
the  knowledge  of  all  the  orders  made  in  the  cause,  without  the 
service  of  a  copy,  unless  specially  directed.     IJnd. 

4.  The  death  of  a  party  to  a  suit  in  equity  does  not  vacate 
•nor  render  inoperative  the  orders  made  in  the  cause,  wliile  the 
parties  were   regularly  before   the   court.      When   revived,    it 

.stands  upon  those  orders  in  the  same  plight  in  which  the  death 
•of  the  parties  left  it.     Ibid. 

5.  The  orders  and  decrees  of  a  court  of  equity  are  not  neces- 
sarily absolute,  but  may  be  moulded  and  shaped  to  meet  the 

■  exigencies  of  each  particular  case.  Worth  v.  Gray,  G  Jones 
Eq.,  4. 

See  (Practice — Some  miscellaneous  rules  of  practice,  19-21.) 

Vir.       ox    THE    SENDING    AN  "ISSUE    TO    BE    TRIED    AT    LAW. 

1.  When  the  supreme  court  sends  down  an  issue  to  be  tried 
in  the  superior  court  of  law,  and  exceptions  are  taken  on  such 
trial,  it  is  the  proper  practice  for  the  judge  beU)w  to  present  the 
questions  raised,  in  order  that  the  party  objecting  may  have  an 
opportunity  of  moving  that  the  issue  may  be  sent  down  for  an- 
other trial.     Reid  v.  Barnhardl,  1  Jones  Eq.,  142. 

2.  Where  a  cause  is  set  for  hearing  upon  the  bill,  answer,  re- 
plication and  proofs,  and  the  evidence  fails  to  establish  a  matter 

^essential  to  the  equity  of  the  plaintiff,  or  to  the  defence  relied 
•  on  by  the  defendant,  it  is  not  the  practice  of  the  court  to  direct 
-.an  enquiry  by  the  master,  or  to  direct  an  issue  to  be  tried  at 
^law.     Kearney  v  Harrell,  5  Jones  Eq.,  199. 

VIII.       REFREXCE    TO    THE    MASTER    AND   HIS  ^lEPORT. 

'1.  Wlien  it  is  referred  to  the  master  to  take  an  account,  he,  at 
'the  instance  of  either  party,  must  issue  a  notice  appointing  a 
day  for  attendance.  This  notice  must  be  served  by  the  party 
procuring  it.  (See  Rev.  St.  ch.  31,  sec.  226.)  If  the  party  cited 
do  not  appear  on  the  day  appointed,  he  sliall  not  proceed  to 
take  the  account  in  his  absence,  but  another  notice  appointing 
another  day  shall  be  given;  and  tlien  if  the  party  noticed  fail  to 
appear,  the  account  shall  be  taken  ex  parte.  Smith  v.  Ustes,  1 
Hay.;S48,  (399.)     (See  Rev.  Code,  ch..3,  sec.  121.) 
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2.  Where  a  report  is  regularly  taken,  bat  the  items  of  the  ac- 
count are  improperly  disallowed  by  the  master,  exceptions  filed 
to  the  report  are  j^roper;  but  where  the  m?ster  proceeds  irregu- 
larly to  take  the  account,  the  objection  goes  to  the  whole  report 
and  may  be  made  out  and  supported  by  athdavit.     Ihid. 

3.  The  rule  is  to  give  time  to  file  exceptions  to  the  master's 
report  at  any  time  during  the  term,  when  the  report  comes  in 
during  the  term;  and  this  extends  to  the  "last  day  of  the  term, 
though  the  court  should  lise  sooner.  The  court,  upon  a  proper 
application,  will  enlarge  the  time  for  filing  exceptions,  even  be- 
yond the  term.     Nash  v  Taylor,  2  Hay.,  125,  (280.) 

4.  If  the  master  be  ordered  to  take  an  account,  though  there 
be  no  decree  to  account,  the  court  will  continue  the  order  at 
another  term.  But  when  the  report  shall  be  made,  and  the 
cause  shall  come  to  a  hearing,  the  court,  in  some  cases,,  will  not 
decree  the  defendant  to  pay,  if  thev  shall  not  deem  him  liable 
to  accomit.  Siuith  v.  JMalleit,  2  Hay.,  156,  (338.)  S.  C.  2  Hay., 
182,  (381.)     Quere  by  Haywood. 

5.  It  seems  exceptions  may  be  taken  to  a  master's  report  made 
three  terms  before.  Anon.,  2  Hay.  157,  (341.)  Qitere  by  Hay- 
wood. 

().  On  the  hearing  of  exceptions  to  a  report,  no  evidence  can 
be  received  to  support  an  exception,  which  was  not  ofiered  be- 
fore the  master.     Nash  v.  Taylor,  2  Hay.,  174,  (3(J7.) 

7.  But  upon  new  evidence  discovered  and  proper  cause  shown, 
a  party  may  have  leave  to  go  again  before  the  master.     Ibid. 

8.  The  report  ought  to  state  every  thing  the  reference  directs. 
In  this  case  the  several  periods  when  the  monies  were  received 
are  not  stated,  and  therefore  there  must  be  another  reference. 
Quinhv.  Quiniz,  2  Hay.,  182,  (381.) 

9.  The  court  will  not  notice  exceptions,  the  truth  of  which  is 
not  apparent  on  the  face  of  the  proceedings,  or  is  not  supported 
by  affidavit  or  otherwise.      Thomjjson  v.  &  Daniel,  2  Hawks,  307. 

10.  Where  a  master  reports  a  sura  to  be  due,  on  the  admission 
of  one  of  the  parties,  the  more  regular  mode  is  for  the  party  to 
sign  such  admission  in  the  presence  of  the  master.  Jeffreys  v. 
Yarhororigh,  2  Hawks,  307. 

11.  When  a  report  is  made  upon  accoimts  exliibited  to  the 
master,  such  accounts  should  accompany  the  report  that  the 
court  may  see  the  correctness  of  the  master's  inferences.     Ihid. 

12.  Exceptions  to  a  master's  report  upon  a  reference  to  take 
an  account  are  unnecessary,  where  the  master  assigns  unsatis- 
lactory  reasons  for  his  conclusions.  Hooks  v.  Sellers,  1  Dev. 
Eq.,  61. 

13.  It  seems  that  a  bill  to  correct  eiTors  in  an  account  is,  in  its 
sature,  an  exception,  and  to  a  report  on  such  a  bill  stating  a 
new  account,  none  need  be  filed.     Ihid. 

14.  A  reference  to- the  master  to  take  an  account  need  not  be 
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J-enevred  at  every  tei-ni  between  the  order  and  the'  report,    jolin- 
son  V.  Person,  1  Dev.  Eq.,  364. 

15.  If  a  party  to  a  bill  for  an  acoount  reside  out  of  the  State, 
and  has  no  known  agent  to  attend  to  the  suit,  it  is  proper  to 
serve  notice  of  tlie  taking  the  iiccount  upon  his  counsel.     Ihid. 

16.  A  reference  is  never  made  to  establish  a  fact  put  in  issue 
by  the  pleadings;  but  always  relates  to  some  ^natter  supple- 
mental to  the  relief  giunted  at  the  hearing.  Lnnsfurd  v.  Bastion, 

1  Dev.  Eq.,  483. 

17.  Upon  a  reference  of  an  executor  s  account  to  the  clerk  and 
master,  he  has  the  power  to  determine,  whether  a  slave  was  the 
properly  of  the  testator  or  the  executor.  Arnold  v.  BlackweU,  2 
Dev.  Eq.,  I. 

18.  If  a  written  statement  not  on  oath,  of  matters  relevant  to 
an  enquiry  before  the  master,  be  received  and  acted  upon  by 
Jiim,  the  inadmissibility  of  such  statement  cannot  be  made  the 
ground  of  exception  to  his  report,  unless  the  objection  was  taken 
before  the  master;  but  it  is  otherwise  when  the  objection  is 
founded  upon   something  unfair  appearing.     Finch  v.  Ragland, 

2  Dev.  Eq.,  137. 

19.  Where  the  solvency  of  one  of  the  debtors  to  an  estate  is 
alleged  in  the  bill  and  denied  in  the  answer,  and  the  fact  of  sol- 
vency or  insolvency  does  not  appear  upon  the  proofs  satisfacto- 
rily to  tlie  court,  a  further  inquiry  will  be  ordered  before  the 
master      Ibid. 

20.  A  master  in  taking  an  account  cannot  act  upon  facts  on 
his  own  knowledge.     BisseV.  v.  Bozmav,  2  Dev.  Eq.,  229. 

21.  Testimony  in  a  suit  ni  equity  must  be  reduced  to  writing, 
and  it  a  party,  upon  a  reference  to  the  clerk  and  master,  exam- 
ine witnesses  viva  voce  instead  of  taking  their  depositions,  he 
must  pay  the  costs  of  their  attendance.  TajjJor  v.  Gaiotliorn,  2 
Dev.  Eq'.,  221. 

22.  A  party  having  filed  exceptions,  will  not  be  permitted  to 
extend  them,  unless  originally  prevented  from  completing  them 
by  accident  or  suprise.     Potts  v.  Trotter,  2  Dev.  Eq.,  281. 

23.  Upon  a  bill  by  the  next  of  kin,  if  his  character  does  not 
conclusively  appear,  a  reference  as  to  that  fact  will  be  directed. 
Rediaond  v   Coffin,  2  Dev.  Eq.,  437. 

24.  An  order  of  reference  is  a  judicial  act,  determining  the 
cause,  and  cannot  be  icithoiit  prejudice,  but  by  consent,  or  when 
imposed  as  the  terms,  upon  which  a  favor  is  granted  to  the  party 
asking  it.     BIcLin  v.  McNamara,  1  Dev.  and  Bat.  Eq.,  407. 

25.  Upon  a  reference  by  consent  to  the  master  to  state  an  ac- 
comit,  and  in  doing  so,  to  set  forth  certain  facts,  an  omission  to 
set  them  forth  will  furnish  no  objection  to  the  report,  if  it  appear 
that  they  are  not  necessary  for  the  decision  of  the  matters  arising 
on  the  pleadings.     Graham  v.  Dnvidson,  2  Dev.  and  Bat.  Eq.,  155. 

26.  It  is  no  ground  of  exception  to  a  master's  report  that  he 
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haf?  Bot  acted  upon  matters  not  embraced  in  the  reference.  Chdf- 
Jin  V.  Cha0n,  2  Dev.   and  Bat.  Eq.,  255. 

27.  When  an  executor  returns  an  account  of  sales  in  which 
he  sets  fortli,  besides  the  property,  the  amount  oi  sales  whereof 
is  stated  several  lots  of  corn,  cotton,  &c.,  as  being  sold  at  the 
same  time,  with  the  prices  jjer  bushel  or  pound  stated,  but  with- 
out giving-  the  quantity  of  any  one  of  them,  or  carrying  out  their 
amount  in  money,  a  commissioner,  in  taking  an  account  of  the 
estate,  cannot  reject  these  articles,  but  should  call  upon  the  ex- 
ecutor, upon  whom  the  burthen  ol  proof  is  thrown  in  such  case, 
for  explanation  in  regard  to  them;  and,  if  none  be  afforded, 
should  charge  him  with  an  amount  making  the  assets  at  least 
equal  to  the  disbursements.  Nicols  v.  Dunn,  2  Dev.  and  Bat. 
Eq.,  287.  _ 

28.  It  is  objectionable  for  the  master,  upon  a  reference  made 
to  him,  to  decline  passing  upon  any  claim  brought  before  him, 
and  submitting  its  validity  to  the  court.  He  should  decide,  ac- 
cording to  his  best  judgment,  upon  all  the  -  matters  of  mutual 
claim  and  discharge  brought  before  him,  and  report  his  final 
conclusion  thereon,  affording  to  the  parties  an  opportunity  of 
having  that  judgment  reviewed  for  error  upon  specific  excep- 
tions.    Burroughs  v.  3IcNeiU,  2  Dev.  and  Bat.'Eq.,  297. 

29.  If  the  master  allow  items  in  an  executor's  or  administra- 
tor's account,  without  vouchevs  therefor,  and  do  not  state  the 
evidence  upon  which  the  allowance  is  made,  the  items  will,  upon 
an  exception  taken  to  them,  be  again  referred  to  the  master, 
that  he  may  revise  them  and  set  forth  the  grounds  of  his  allow- 
ance, so  that  thec&urt  may  be  enabled  to  decide  upon  the  cor- 
rectness of  his  judgment.  Peyton  v.  Smith,  2  Dev.  and  Bat. 
Eq.,  325. 

30.  It  is  against  the  usage  of  the  court  to  act  upon  matters  of 
account  oric/inaTy.  They  must  first  be  referred  to  the  master  for 
a  report.     Ibid. 

31.  The  court  will  not  decide  an  .exception  relating  to  a  mat- 
ter solely  between  two  of  the  cTefendants;  particularly  where 
the  exception  is  stated  to  have  been  taken  to  avoid  a  conclusion 
between  them  by  the  report.  Spruill  v.  Cannon,  2  Dev.  and  Bat. 
Eq.,  400. 

32.  It  is  not  a  fit  matter  of  exception  to  a  report,  that  one  of 
'the  two  commissioners  who  united  in  and  signed  it,  afterwards 
i^altered  it  without  the  privity  of  the  other.     If  the  objection  be 

true  in  point  of  fact,  the  party  should  verify  it  on  affidavit,  and 
apply  to  have  the  whole  report  set  aside,  or  restored  to  its  first 
'form.     Ralston  y.  Telfair,,  ^  Dev.   and  Bat.  Eq.,  414. 

33.  The  court  will  not  direct  an  equiry  as  to  matters  not  put 
distinctly  in  issue  by  the  pleadings,  and  as  to  which  there  are 
.no  proofs.      UtJey  v.  Rawlins,  2  Dev.  and  Bat.  Eq.,  438, 

.34.  The  master  by  reporting  an  account  annexed  to  the  ide- 
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'"fendant's  answer  to  he  con-ect,  ado])ts  it  as  his  account.      Whit- 
ted  V.   Webb,  2  Dev.  and  Bat.  Kq.,  44-2. 

35.  The  master,  in  reporting  upon  an  administrator's  account 
referred  to  him,  should  state  what  he  deems  a  reasonable  com- 
mission for  the  administrator;  and  if  he  do  not,  the  court  will, 
if  it  deem  it  necessaiy,  re-commit  the  report  for  his  revisal  in 
that  particular.  T/iompson  v.  McDonald,  2  Dev.  and  Bat.  Eq., 
463. 

36.  If  a  claim  be  right  in  principle,  but  the  party  omitted  to 
advance  it  before  the  master,  and  it  does  not  appear  that  in  fact, 
there  is  any  ground  for  it,  or,  if  there  be,  it  is  very  inconsidera- 
ble, the  court  will  not  re-commit  the  report  on  that  account. 
Ibid 

37.  If  an  exception  be  admitted  by  the  opposite  counsel  to  be 
well  founded,  the  court  will  sustain  it,  without  enquiring  into 
the  matt-er  of  it.      W'dVams  v.  Maitland,  1  Ired  Eq.,  92. 

38.  It  is  a  sufficient  reason  for  overruling  an  exception  that 
it  is  immaterial;  and  wliether  sustained  or  disallowed,  leads  to 
no  practical  results.     Ibid. 

31:1.  A  party  cannot  be  permitted  to  insist  upon  an  exception, 
the  subject  matter  ot  which  was  distinctly  admitted  before  the 
master.     Ibid. 

40.  A  report  will  not  be  re-committed,  in  order  to  have  an 
immaterial  matter  ascertained,  although  originally  ordered  in 
the  reference.     Sladt  v.  Carloss,  1  Ired.  Eq.,  232. 

41.  When,  in  a  matter  of  enquir}',  before  the  master  on  a 
matter  of  account,  several  witnesses  are  examnied  and  give  dif- 
ferent estimates  as  to  value  or  price,  and  he  can  make  no  dis- 
crimination among  them  either  as  to  their  integrity,  intelligence, 
or  opportunities  of  knowledge  or  judgment,  he  may  safely  as- 
sume as  his  guide  an  average  of  their  different  estimates;  but 
not  in  a  case  where  such  a  discrimination  can  be  made.  In 
(Such  a  case  he  must  be  governed  bv  the  weight  of  evidence. 
3Iorrimn  v.  3kIeod,  2  Ired.  Eq.,  108.' 

42.  A\"hen  a  master  makes  a  report  according  to  the  direc- 
■tions  of  the  decree,  an  exception  that  he  has  reported  on  an  im- 
proper or  irrelevant  matter  cannot  be  allowed.  The  objection, 
if  any,  is  to  the  decree  of  the  court.  Bujfcdoiv  v.  Biiffaloiv,  2 
Ired.  Eq.,  113. 

43  Where  it  is  necessary  to  ascertain  whether  a  person* is 
dead  and  at  what  time  he  died,  and  the  court,  on  the  hearing  of 
the  cauhc,  are  not  satisfied  with  the  proofs  as  to  those  j^oints, 
they  may  direct  an  enquiry  to  be  made  by  the  clerk  and  master, 
or  by  a  commission,  upon  further  proofs  to  be  laid  before  him. 
Tyson  v.  Tyson,  2  Ired.  Eq.,  137. 

44.  A  commissiojier,  to  whom  a  matter  has  been  referred  by 
the  court,  should  state  in  his  report  all  the  evidence  upon  which 
the  report  is  founded;  otherwise  the  report  will  be  .set. aside. 
Mitchelhv.  WaUcer,.2  Ired.  Eq,,,6il. 
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45.  It  is  not  the  nsual  practice  of  a  court  of  equity  to  refer 
partnership  accounts  to  the  master,  Avith  a  set  of  instructions 
from  the  court  The  accounts  should  first  be  leported,  and  the 
matters  in  contest  between  the  parties  be  broug'ht  before  the 
court  on  exceptions.      Clements  v.  Hcn-hin,  4  Ired.  Eq.,  2&7. 

4().  The  master  ought  not  to  refer  back  to  the  court  a  point 
which  the  court  has  expressly  referred  to  him,  or  which  is  ne- 
cessarily involved  in  the  enquiry  which  he  was  directed  to  make. 
The  master  should  decide  every  question  directly,  and  leave  it 
to  the  parties,  if  dissatistied,  to  bring  the  matter  up  for  the  de- 
cision of  the  court  by  an  exception.  linger.^  v.  Bvmpass,  4  Ired. 
Eq.,  385. 

47.  When  a  cause  is  referred  to  the  master,  he  must  state  in 
writing  in  his  report  all  the  testimony  heard  l)y  him,  and  upon 
which  his  report  is  founded.  Faucctt  v.  Mmujum,  5  Ired.  Eq.,  53. 

48.  Upon  a  reference  to  the  master,  the  parties  should  be  pre- 
pared to  exhibit  their  accounts;  not  as  scattered  through  many 
books,  but  brought  together,  each  furnishing  his  own  statement,, 
and  presenting  the  books  as  he  may  contend  the  enlries  do,  or 
ought  to  ap{Kiar.  The  court,  therefore,  will  not  require  the  mas- 
ter, to  whom  partnership  accounts  are  referred,  to  examine  the 
books  of  the  firm  running  through  many  years,  though  tendered 
to  him  bv  the  parties  for  that  purpose.  Turhery.  liuqlttH,  Busb. 
Eq.,  116: 

49.  It  is  not  good  cause  of  exception  to  the  master's  report, 
that  he  admitted  as  evidence  summary  statements  of  the  ac- 
counts between  the  parties,  as  prepared  from  the  book  (inclu- 
ding the  bank  books)  of  the  firm,  by  a  person  who  made  them 
up  as  the  agent  of  the  parties,  and  in  their  presence,  at  the  time 
of  the  dissolution  of  the  co-partnership.     Ihicl. 

50.  Where  a  reference  for  an  account  is  made  to  the  clerk  by 
the  supreme  court,  he  should  issue  notices  to  the  parties  to  at- 
tend before  him  at  a  specified  time.  The  parties  should  then 
lay  before  liim  written  narratives,  called  states  of  facts,  of 
the  circumstances  on  which  they  rely,  which  must  be  supported 
by  the  requisite  and  proper  testimony.  After  the  evidence  is 
all  in,  the  clerk  must  issue  notice  for  preparing  the  report,  and 
in  doing  so  he  must  act  upon  the- evidence  as  it  then  stands,  in 
additional  evidence  being  receivable.  At  this  stage  of  the  pro- 
ceedings, Avhilst  the  report  is  still  in  draft,  any  dissatisfied psrty 
may  lay  before  him  written  objections,  specifying  the  points  no 
which  he  considers  it  erroneous;  and  if  that  be  not  done,  excep- 
tions, which  are  the  mode  of  contesting  it  before  the  court,  will 
not  be  heard.  But  if  the  written  objections  are  put  in  and  over- 
ruled by  the  clerk,  they  may  be  turned  into  exceptions  to  the 
report.     I  bid. 

51.  The-  master,  in  weighing  the  testimony  of  witnefses  as  to 
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ralue,  damages,  &c.,  may  sometimes  take  the  average  of  the  dif- 
ferent amomits  stated  in  the  testimony  of  several  witness.  Wal- 
ling V.  Burrowjlis,  1  Jones  Eq.,  21. 

52.  Any  matter,  which  has  a  bearing  upon  the  right  of  the' 
phiintiff  to  a  decree  for  an  acconnt,  comes  up  at  the  hearing, 
when  the  decree  for  an  account  is  asked  for;  but  a  matter  of 
charge,  (viz:  what  does  or  does  no-t  foiTn  a  part  of  the  fund.)  or 
of  discharge  cannot  then  be  gone  into,  and  comes  np  regularly 
by  exceptions  to  the  master's  report.  Dozier  v.  Sprouse,  1  JoneS' 
Eq.,  152. 

53.  Upon  a  reference  to  a  mastc^r  to  ascertain  the  vahie  or 
profits  of  property,  the  general  rule  is  that  he  should  report  his 
o^^^l  judgment  according  to  his  belief  of  the  testimony,  and  not 
a  conclusion  arrived  at  by  averaging  the  sums  estimated  by  the 
Avitnesses,  the  latter  not  being  allowed  to  be  jesorted  to  except 
in  a  case  of  necessity.     Pilkington  v.  Gotten,  2  Jones  Eq.,  238. 

54.  Where  it  appears  that  the  master  fixes  a  charge  for  hires 
and  profits  at  a  given  sum,  on  the  ground  that  interest  is  not  to 
be  allowed,  it  is  no  ground  of  exception  that  he  afterwards  re- 
fused to  allow  interest.     Ihid. 

55.  Where  the  object  of  a  suit  was  to  enjoin  the  collection  of 
a  note  upon  the  ground  that  the  plaintiff  had  in  equity  a  counter 
claim  against  the  holder,  a  reference  to  the  master  to  state  an 
account  between  the  parties  and  a  report  returned  and  confirmed 
before  replication  is  entered  and  the  cause  set  down  for  hearing, 
cannot  be  considered  as  being  intended  as  an  adjudication  be- 
tween the  parties  upon  the  merits.  Carter  v.  Privatt,  3  Jones 
Eq.,  345. 

56*.  The  office  of  an  exception  to  a  report  is  to  call  the  atten- 
tion of  the  court  to  some  specified  matter  or  item  in  an  account 
in  respect  to  which  an  error  is  alleged,  and  if  the  exception  be 
too  general  to  answer  this  purpose  the  court  will  not  notice  it. 
£ro2cn  v.  Baynes,  6  Jones  Eq.,  49. 

See  (Practice — some  miscellaneous  rules  of  prac^tice,  10-22.) 

IX.   SOME  MISCELLANEOUS  RULES  OF  PRACTICE. 

1.  A  demurrer,  according  to  the  practice  in  our  courts  of 
equity,  need  not  be  set  down  to  be  argued.  Smith  v.  Ballard',  2 
lUy.l  15(3,  (338.) 

2.  Bdl  to  perpetuate  testimony  against  several  persons,  whc 
had  possession  of  land,  which  plaintiff"  claimed  under  an  old 
grant;  also  amended  bill,  cliarging  that  they  had  destroyed  line 
trees,  demurrer  to  first  bill,  some  of  the  defendfints  had  been 
dead  more  than  two  terms,  and  now  it  was  moved  to'  continue 
the  suit  on  cause  shown  by  affidavit,  to  enable  plaintiff'  to  file- 
bills  of  revivor,  motion  granted  without  payment  of  c(jsts,  though 
it  was  objected,  1st,  that  the  suit  had  been,  discontinued  a-s^  to 
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the  dead  defendants,  by  the  lapse  of  two  terras;  2d,  that  the 
testimony  might  he  perpetuated,  as  to  those  now  in  court,  and  a 
decree  made  against  them,  which  woukl  affect  them  only,  and 
the  others  might  still  be  proceeded  against  by  bill  of  revivor. 
1  hid. 

3.  A  supplemental  bill  may  be  filed,  upon  good  cause  shown, 
after  a  decree  reserving  some  matter  for  furtlier  consideration. 
Camphell  v.  Narlton,  2  Hay.,  157,  (340.) 

4.  If  an  order  be  made  nisi,  directing  cause  to  be  shown  at 
the  next  term,  and  no  cause  to  be  then  shown,  it  is  to  be  con- 
sidered as  absolute  afterwards.  fVtlcox  v.  3IcLain,  2  Hay.,  175, 
(3()8.) 

5.  A  master  in  equity  cannot  act  as  solicitor  in  his  own  court, 
and  a  bill  filed  by  him  will  be  dismissed.  Anonymous,  Tay.,  (3,  (5.) 

6.  A  court  of  equity  has  the  power: to  appoint  the  clerk  and 
master  of  the  court,  guardian  to  infant  defendants,  to  appearand 
answer  for  them,  and  can  exercise  this  power  without  the  con- 
sent of  the  clerk  and  master.     Aluir  v/Stuart,  1  Murph.,  440. 

7.  It  is  ordered  by  the  court,  that  all  cases  now  set  for  hearing 
on  the  equity  dockets,  shall  be  prepared  for  trial  by  the  ensuing 
fall  term ;  after  which  period,  no  further  time  to  complete  testi- 
mony shall  be  allowed  to  either  party,  without  special  order. 
And  no  cause  in  equity  shall  be  hereafter  set  for  hearing  until 
the  testimony  shall  be  completed.  General  rule  at  January 
term,  LSI 5. 

8.  When  a  rejilication  is  filed  to  an  answer,  the  complainant 
•may  have  the  opinion  of  a  jury  upon  the  facts  in  issue,  and  the 
regular  course  in  such  case  is  to  set  the  cause  for  hearing  abso- 
lutely or  with  such  provisions  as  the  court  may  direct,  but  not 
to  dismiss  the  bill.  MarsliallY.  Marsltall,  2  Car.  L.  E.,  435,  (318.) 
(Court  may  decid-e  or  direct  an  issue.  See  Rev.  Code,  ch.  32, 
sec.  3,  rule  9.) 

9.  Where  it  appeared  to  the  court  that,  pending  the  suit,  the 
plaintiff  had  been  appointed  guardian  to  the  defendant,  who  was 
a  minor,  it  was  ordered  that  the  plaintiff  should  resign  his  guar- 
dianship before  the  next  term,  or  that  his  bill  should  be  dis- 
missed with  costs.     /Smith  v.  Dudley,  1  Dev.  Eq.,  354. 

10.  Upon  a  bill  either  to  foreclose  or  redeem  a  mortgage,  a 
..referen-ce  for  an  account  of  the  amount  due  upon  it  is  an  order 
■of  course.     Questions  respecting  that  amount  properly  belong  to 

the  account,  and  are  only  heard  upon  exceptions  to  the  report. 
:Blaclded(je  v.  Nelson,  1  Dev.  Eq.,  418. 

11.  As  a  plaintiff  may  in  this  state  dismiss  his  bill  without 
■prejudice,  the  order  for  the  hearing  will,  upon  his  application, 

be  set  aside,  upon  the  terms  of  his  paying  all  costs,  without 
being  reimbursed  them  in  any  event.  Springs  v.  Wilsoii,  2  Dev. 
Eq.,  385. 

12.  An  affidavit  swoi^n  to  before  ,9,  master ia  .chanaery  in  aa- 
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other  state,  who  is  not  a  conimissioner  appointed  by  this  state, 
is  regular.     Allen  v.  State  Banl;  I  Dev.  and  Bat.  Eq.,  3. 

13.  The  practice  of  the  court  requires  that  an  affidavit  of  the 
loss  of  a  written  instrument  should  be  annexed  to  a  bill  brought, . 
not  merely  for  discovery,  but  lor  relief  on  the  ground  of  that 
loss.     The  want  of  such  an  affidavit  would  be  good  cause  of  de- 
murrer.    Ibi(t. 

14.  Money  in  the  hands  of  the  master,  awaiting  the  final  de-  • 
termination  of  the  cause,  can  be  pa^d  only  as  directed  by  the 
decree,  and  if  another  person  clainivS  it,  he  must  apply  to  the 
court  to  have  it  paid  to  him.^     Arnold  v.  Arnold,  1  Dev.  and  Bat 
Eq.,  111. 

15.  Conflicting  claims  between  plaintiffs  will  not,  ordinarily, 
be  decided-  by. a  court  of  equity.  Sorreij  v.  Bright,  1  Dev.  and 
Bat.  Eq,,  113.^ 

16.  A  decree  cannot  be  made  in  favor  of  one  defendant  against 
his  co-defendant.      IVorth  v  McAden,  1  Dev.  and  Bat.  Eq.,   1<)9. 

17.  Where  a  bill  is  filed  upon  a  claim  against  two  defendants 
jointly,  and  one  suffers  the  bill  to  be  taken  pro  confesso,  and  the 
other  sets  up  a  defence,  which  defeats  the  claim  altogether,  the 
bill  must  be  dismissed  as  to  l^oth,  though  without  costs  to  him 
who  made  default.     Andres  v.  ..Lee,  1  Dev.  and  Bat.  Eq.,  318. 

18.  If  a  defence,  .which  may  be  pleaded,  is  relied  on  in  the 
answer,  its  validity  can  only  be  determined  at  the  hearin.o-. 
That  part  of  the  an.swer  cannot  be  tet  down  for  argument,  as  a 
plea.     /Ir.Lin  v.  Macnamara,  1  Dev.  and  Bat.  Eq.,  4u7. 

19.  When  a  pJaintifi  alleges  that  he  has  never  seen  an  ori^nnal 
deed  against  which  he  seeks  relief,  and  prays  that  the  same  may 
be  produced  for  his  inspection,  the  defendant  is  not  bound  t'o 
make  the  deed  part  of  his  answer,  or  annex  it  to  it.  The  plain- 
tiff must,  in  such  case,  obtain  an  order  from  the  court  for  the 
production  of  the-  deed,  which  .order,  if  disobeyed,  will  put  the 
defendant  in  contempt,  and,  of  consequence,  prevent  him  from 
making  anv  motion  in  the  cause.  Smith  v.  Thomas,  2  Dev.  ancD 
Belt.  Eq.,  120. 

20.  An  act  of  assembly,  prescnibing  the  rules  of  jDractice,  does 
not  apply  to  courts  of  equity,  unless  those  courts  are  named  in 
the  act,  or  the  proceedings  therein  be  withiii  the  mischief  for 
which  the  act  was  meant  as  a  remedy.  Sandridge  v.  Spurgiri  2 
Ired.  Eq.,  2f)9. 

•21.  The  court  will  never  make  a  decree  when  one  of  the  par- 
ties sues  by  a  next  friend,  and  that  next  friend  has,  or  may  have 
an  interest  in  the  suit,  opposed  to  that  of  the  infant.  It  will 
require  another  next  friend  to  be  appointed  to  attend  to  the 
cause  in  behalf  of  the  infant.  Walker  v.  Croivder,  2  Ired.  Eq 
478. 

22.  Where,  upon  a  bill  .by  a  trustee,  under  a  deed  of  trust  for 
a  slave  for  tlie  satisfactiuu  of  debts  against  one  who  claimed  i 
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tinder  a  bill  of  sale  for  the  same  slave,  registered  before  the 
■deed  of  trust,  but  which  the  trustee  alleged  was  taken  with  a 
full  kuowledge  of  the  deed  of  trust  and  without  consideration, 
the  court  not  being  satisfied  from  the  pixiofs,  either  as  to  the 
hona  /idi's  of  the  deed  of  trust,  or  as  to  the  payment  by  the  de- 
fendant of  a  valuable  consideration  for  his  bill  of  sale,  ordered 
an  enquiry  by  the  master  as  to  these  UKxtters,  and  that  the 
maker  of  both  deeds  loeing  now  one  of  the  defendants,  might,  at 
the  instance  of  either  ot  the  contesting  parties,  be  examined. 
Flemir.g  v.  Bnrr/in,  2  Ired.  Eq.,  G14. 

23.  Pleadings  ought  to  be  plainly  written,  and  the  words 
spelt  in  full  and  without  contractions,  especially  papers  that  are 
sworn  to.  If  papers  of  a  ditferent  description  be  sent  to  the 
supreme  court,  it  will  put  the  parties  to  the  expense  of  making 
fair  copies,  and  perhaps  order  the  originals  to  be  taken  off  the 
file,  or  dismiss  the  suit.     Nail  v.  Martin,  4  Ired.  Eq.,  159. 

24.  According  to  our  pra(!tice,  under  an  oixler  for  time  until 
the  next  term  "to  answer  or  demur,"  the  defendant  may  demur 
to  the  whole  bill,  without  answering  or  pleading  to  any  part. 
May  V.  Smith,  5  Ired.  Eq.,  187. 

2*5.  Where  a  bill  is  filed  to  compel  a  party  to  deliver  up  an 
instrument  in  his  possession  upon  the  ground  that  it  is  a  forged 
instrument,  the  plaintift'  has  a  right  to  have  it  produced  and 
left  in  court  for  inspection  and  for  the  better  examination  of 
witnessess;  the  bill  alleging  the  forgery  having  been  sworn  to. 
Scarborough  V.  Timnell,  G  Ired.  Eq.,  lOo. 

26.  Wliere  a  bill  is,  by  order  of  court,  takpn  pro  corfe.Kso  for 
want  of  an  answer,  there  is  no  necessity  for  any  proof  in  sup- 
port of  the  bill.     /Sinclair  v.  Willinia.s,  8  Ired.  Eq.,  2o5. 

27.  Wliere  some  ot  several  defendants  answer  a  bill  and  others 
demur,  the  case  is  not  in  a  state  to  be  heard  upon  the  bill  and 
answer,  because  the  demurrer  has  first  to  be  disposed  of,  and  if 
overruled,  other  answers  have  to  come  in,  or  judgments  pro 
eonfesso  taken  as  to  the  parties  that  had   demurred.     Hough  v. 

Cross,  4  Jones  Eq.,  295. 

X.   ON  APPEALS  AND  THE  TRANSFEU  OF  CAUSES. 

1.  Where  a  decree  pronounced  in  the  superior  court  does  not 
ascertain  any  fact,  nor  declare  any  principle  upon  which  it  was 
founded,  but  simplj^  dismisses  the  bill,  on  an  appeal  the  decree 
is  not  reversed  as  a  matter  of  course,  but  the  cause  will  be  re- 
heard  upon  the  proofs'.     Pike  v.  Armihiead,  2  Dev.  Eq.,  24. 

2.  It  is  a  rule  of  the  court,  that  when  a  replication  to  an  an- 
swer has  been  omitted  by  mistake,  but  yet  witnesses  have  been 
examined,  the  court  will  permit  a  replication  to  be  filed  nunc  pro 
tunc.     Armisfeady.  Bozman,  1  Ired.  Eq.,  117. 

3.  After  a  bill  has  b&en  depending  for  some  time,  testimony 
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taken  and  the  canse  set  for  hearing  and  transferred  to  tlie  su- 
preme court,  a  petition  will  not  be  granted  to  a  defendant  to 
have  the  cause  remarjded,  so  as  to  bring-  before  tlie  court  grounds 
of  defence,  not  properly  or  sufficiently  set  forth  in  the  answer, 
and  to  take  additional  testimony;  especially  when  the  object  is 
to  introduce  matter,  which  is  the  subject  of  a  cross  bill,  and  to 
get  rid  of  the  plaintiff's  claim,  not  upon  the  merits,  but  upon  a 
matter,  which  is  in  a  great  decree  technical.  Dcxiqett  v,  Haqan. 
5  Jred.  Eq,  340. 

4.  In  this  case  a  motion  was  made  to  remand  the  cause,  be- 
cause it  had  been  set  for  hearing  and  transferred  to  the  supreme 
court,  at  a  special  term  of  tlie  court  below;  and  i(  ivos  held  that 
the  order  of  the  court  below  was  right,  and  the  motion  to  re- 
mand on  the  ground  that  the  court  below  had  no  right  to  make 
such  order  was  refused.     Royster  v.    Chandler,  6   Ired.  Eq.,  291. 

5.  Where  a  cause  is  removed  to  the  supreme  court  upon  bill 
and  demurrer,  on  overruling  the  deuiurrer  the  cause  will  be  re- 
nianded  to  the  court  from  which  it  came,  for  further  proceed- 
ings.    Hart  V.  Eoper,  6  Ired.  E<|..  349. 

(i.  Where  a  bill  was  filed  .ngainst  two,  one  of  whom  put  in  an 
answer,  to  which  there  was  a  replicatian,  and  the  other  filed  a 
dennn-rer,  the  cause  while  in  this  state,  cannot  be  removed  to 
the  supreme  court  under  the  act  of  1848,  ch.  30,  (see  Ptev,  Code, 
ch.  32,  sec.  20.)  Ray  v.  Ray,  G  Ired  Eq.,  355.  (It  seems  that 
by  the  new  provision  in  the  lievised  Code,  ch.  32,  sec.  21,  a  case 
like  thepresent  might  be  removed  to  tlie  supreme  court.) 

7.  It  is  irregular  for  a  clerk  and  master,  even  by  consent  of 
counsel,  to  seijd  up  the  original  papers  of  a  cause,  on  an  appeal 
from  an  interlocutory  order;  and  it  is  improper  that  he  shall,  by 
consent,  charge  for  co^^ts,  as  if  copies  had  been  made  out  and 
sent  up.     Enmions  v.  McKesmu,  5  Jones  Eq.,  92. 


.    PEESUAIPTION. 

See  (Ferry  and  Toll  bridge,  4-G. )     (  Widow— Her  rights  in  the 
personal  estate  other  husband,  4.) 


PRINCIPAL. 

See  (Agent  and  Principal.)     (Surety  and  Principal.) 
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PURCHASERS.. 

1.  WherB  tli&pnrehaser  of  a  tract  of  landdies  before  he  pays-- 
the  purchase  moiiey.  or  receives  a  title,  and  by  his  will  devises 
the  land  to  aliens,  who  are  his  heirs  at  law;  his  representatives  ■ 
having  been  compelled  to  pay  the  purchase  money,  those  who 
take  the  land  after  his  death,  take  it  subject  to  this  charge  and 
are  bound  to  re-iraburse  the  purchase  money  to  his  representa- 
tives.    Kay  v.   Wchb,  1  jNIurph.,  134. 

2.  A  court  of  equity  will  not  compel  a  purchaser  for  a  valua- 
ble consideration,  without  notice,  to  part  v^'itli  any  legal  advan- 
tage he  has  over  his  adversary,  although  he  may  have  obtained 
it  accidentally  or  improperly.;  Nm-  will  it  compel  him  to  discover 
his  title,  or  title  deeds  or  boundaries,  nor  to  surrender  title  deeds,  . 
nor  suffer  testimony  to  be  perpetuated  against  him:  because  a 
ct)urt  of  law  would  do  none  of  these  things.  But  wdien  nothing 
is  asked  of  him,  but  what  a  court  of  law  would  compel  him  to 
perform,  equity  affords  him  wo  protection,  and  does  not  allow 
l\ira  to  withhold  the  property  of  another.  Jones  v.  ZolUcofer, 
N.  C.  Term,  R.,  212,  ((Mo.) 

3.  When  a  bill  is  hied  by  one,  wdio  has  the  legal  title,  but  un- 
der such  circumstances  that  he  cannot  be  completely  redressed 
at  law,  it  is  no  defence  for  the  purchaser  to  plead  that  he  pur- 
chased for  valuable  consideration  without  notice.  Such  plea  will 
only  protect  the  honest  purchaser,  after  he  has  got  the  legal 
title.     Ibid.  . 

4.  Where  A  and  E  contracted  to- sell  a  tract  of  land  to  C,  by 
an  agreement  under  seal  with  a  penalty,  and  gave  up  the  pos- 
session to  C,  with  an  express  stipulation  that  the  title  should  re- 
main in  them,  till  the  purchase  money  was  wholly  paid;  and 
afterwards  an  execution  issued  against  A  and  B,  which  was  lev- 
ied upon  this  land,  and  it  was  sold  to  D,  who  liad  notice  of  C's 
equitable  claim,  it  vas  decreed  that  tlie  land  was  liable  tothe 
execution,  which  with  the  sale  divested  A  and  B's  legal  title, 
but  that  as  D  purchased  with  notice  of  C's  equitable  claim,  he 
should  convey  to  him  upon  rec(^ving  the  unpaid  balance  of  the 
purchase  money.     Linch  v.  .Gib-son,  N.  C.  Term,R.,  244,  (()7(>.) 

5.  Where  a  defendant  is  a  purchaser  (,)f  a  legal  title  for  a  val- 
uable consideration,  without  notice  of  the  complainant's  claim, 
equity  will  not  take  from  him  any  defence  or  protection,  which 
would  avail  him  at  law.     Bell  v.  Beemcm,  3  Murph.,  273. 

6.  Where  a  purchaser,  in  the  necessary  deduction  ot  his  title, 
must  use  a  deed  which  leads  to  a  tact  showing  an  equitable  title 
in  another,  he  will  be  afiected  with  notice  of  that  fact,  and  will 
Bcot  be  permitted  to  prove  that  he  did  not  read  it,  or  was  igno- 
rant of  its  contents.     Thompson  v:  Blair,  3  jMurjih.,  583. 

7.  Wliere  land -is  sold  withoutHvarranty,  or  with  warranty  only 
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against  the  feoiFor  and  his  heirs,  the  purchaser  is  entitled  to  all 
the  deeds  as  incident  to  the  land.     Ibid. 

8.  A  creditor,  who  takes  an  incnmbrance  to  secure  an  antece- 
dent debt,  without  releasing  the  debt  or  some  other  security  for 
it,  is  not  such  a  purchaser  as  is  protected  by  want  of  notice. 
Donaldson  v.  Cape  Fear  BanJc,  1  Dev.  Eq.,  103. 

9.  A  vendor  may  complete  his  title  at  any  time  before  the 
hearing,  pending  a  suit  by  the  purchaser  to  rescind  the  contract 
for  defect  of  title.      Clantonv.  Bunjess,  2  Dev.  Eq.,  13. 

10.  It  seems  tJiat  a  purchaser  wlio  has  given  a  bond  for  the 
purchase  money,  and  is  in  the  undisturbed  possession,  will  not 
be  relieved  against  the  bond  on  the  ground  of  a  defective  title, 
there  being  no  allegation  of  fraud  in  the  sale.     Ibid. 

11.  Where  a  purchaser  has  taken  a  title,  a  court  of  equity  will 
not  rescind  the  contract,  because  of  a  prior  voluntary  convey- 
ance which  is  void  against  the  vendee.     Ihid. 

12.  Where  executors,  having  a  power  to  sell  lands,  honestlv 
made  an  arrangement  with  the  widow  of  the  testator  to  waive 
her  right  to  dower,  and  sold  with  notice  to  the  ptu'chaser  of  the 
widow's  claim,  it  was  held  that  the  purchaser  w^as  entitled  to 
no  relief  upon  the  widow's  interposing  her  claim.  Wilson  v 
White,  2  Dev.  Eq.,'  29. 

13.  A  bona  fide  purchaser  from  a  trustee,  holding  upon  a  per- 
sonal confidence  to  sell  the  trust  estate,  receive  the  purchase 
mone}'-  and  divide  it  among  the  cestnis  que  trust,  is  not  bound  to 
see  to  its  application.     Hunt  v.  State  BanJc,  2  Dev.  Eq.,  60. 

14.  A  bona  fide  purchaser  who  has  notice  that  there  is  a  per- 
sonal confidence  between  the  trustee  and  cestuis  que  trust  to  sell 
and  divide  the  purchase  money,  is  not  affected  by  equities  sub- 
sisting between  the  latter.     Ibid. 

15.  And  especially  he  is  not  bound  to  notice  the  rights  of  the 
cestuis  que  trust  to  portions  of  the  purchase  money,  where  their 
amoinit  is  disputed.     Ibid. 

16.  Persons  may  be  permitted  to  unite  in  an  association  by 
which  one  shall  bid  at  a  public  sale  for  the  benefit  of  all  con- 
cerned, when  the  motive  for  such  association  is  not  dishonest, 
nor  the  object,  nor  the  effect  of  it  to  produce  an  improper  result. 
Goade  v.  IlaivJdns,  2  Dev.  Eq.,  393.  ' 

17.  A  purchaser  at  a  sale  made  by  a  guardian  under  an  order 
of  the  county  court  as  prescribed  by  the  act  of  1789,  has  the 
rights  of  a  purchaser  under  execution.  Johnson  v.  Caivthorn,  1 
Dev.  and  Bat.  Eq,.  32. 

18.  When  a  purchaser  seeks  relief  from  a  court  of  equity,  be- 
cause he  has  purchased  without  notice,  he  must  deny  notice. 
So  when  he  sets  up,  by  plea  or  answer,  a  purchase  wdthout  no- 
tice, as  a  bar  to  a  discovery  or  relief,  to  which  the  plaintiff  is 
entitled,  he  must  be  equally  explicit  in  denying  it.  McGehee  v. 
JSneed,  1  Dev.  and  Bat.  Eq.,  333. 

34 
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19.  But  where  a  plaintilF  would;  convert  a  purchaser  into  a 
trustee,  and  seeks  to  charge  him,  because  he  bought  with  notice, 
if  the  allegation  of  notice  is  not  admdtted,  he  is  bound  to  prove 
it.     Ibid. 

20.  One  who  takes  an  assignment  of  property  to  secure  a  debt, 
aud  neither  advances  money  nor  releases  his  debt,  is  not  a  pur- 
chaser, within  the  rule  of  equity  which  protects  purchasers  with- 
out notice.     Harris  v.  Horner,  1  Dev.  and  Bat.  Eq.,  455. 

21.  The  assignee  of  a  bond  without  notice,  who  took  it  before 
it  fell  due,  as  a  security  for  a  pre-existing  debt,  without  paying 
any  thing  for  it,  or  impairing  his  original  debt  in  consideration 
of  the  assignment,  is  not  a  purchaser  so  as  to  protect  himself 
against,  an  equity,  subsisting  in  favor  of  the  obligor  to  have 
the  bond  cancelled.     Holderhy  v.  Blum,  2  Dev.  and  Bat.  Eq.,  51. 

22.  Information  given  to  one  about  to  purchase  a  tract  of 
land,  that  a  particular  family  has  a  claim  to  it,  affects  him  with 
notice  of  the  equitable  claim  of  the  wife  to  have  the  land  set- 
tled to  her  separate  use..  Pearson  v.  Daniel,  2  Dev.  and  Bat.  Eq., 
360. 

23.  Where  A  delivered  to  B,  but  without  endorsing  it,  a  bond 
for  $600  upon  the  contract  of  B  to  support  her  during  her  life, 
and  educate  her  son,  and  A  remained  but  thl-ee  months  in  B's 
family,  when  from  disagreement  with  B's  wife,  A  left  the  family, 
apparently  with  B's  consent,  and  B  never  afterwards  contributed 
to  the  support  of  A  nor  to  the  education  of  her  son;  it  ivas  held 
that  B  could  not  in  conscience  claim  to  be  a  bona  fide,  purchaser 
of  the  bond,  for  a  valuable  consideration,  and  he  was  therefore 
decreed  to  surrender  the  bond  or  account  for  its  value  to  the 
guardian  of  A  wlo  had  been  subsequently  declared  a  lunatic. 
t:^haw  V.  Burney,  1  Ired  Eq.,  148. 

24.  Where  a  negotiation  for  the  purchase  of  a  tract  of  land 
was. pending  for  several  mouths,  and  the  vendee  had  sufficient 
opportunities  of  informing  himself  as  to  its  localities  and  bonn- 
daries,  he  cannot  bring  a  bill  to  be  relieved  against  the  purchase, 
especially  when  he  has  no  proof  of  misrepresentation  by  the 
vendor.      Winter  v.  Crews,  1  Ired.  Eq.,  351. 

25.  Where  land  was  sold  at  public  auction  by  an  executor  un- 
der a  power  in  the  will,  for  half  its  value,  and  the  sale  was  ac- 
quiesced in,  and  made  in  accordance  with  the  feelings  of  those 
interested,  a  bill  cannot  be  supported  to  set  aside  the  sale,  when 
they  became  subsequently  dissatisfied.  Spainhour  v.  fValraven, 
1  Ired.  Eq.,  352. 

26.  When  a  party  seeks  to  exempt  himself  from  an  equitable 
lien  on  land  which  "he  has  purchased,  on  the  ground  that  he  was 
a  purchaser  without  notice,  he  must  show  that  he  not  only  re- 
eeived  a  deed  for  the  land,  but  that  he  also  paid  the  purchase 
money,  before  he  had  notice  of  the  lien  or  trust.  Howlett  v.. 
Thompson,  1  Ired.  Eq.,  369. 
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27.  In  equity,  a  valid  contract  for  the  conveyance  of  land,  ie, 
in  itself  an  equitable  conveyance,  whereby  the  person  to  whom 
it  is  given,  is  regarded  as  the  complete  owner,  and  is  entitled, 
at  any  time,  to  call  for  the  conveyance  of  the  legal  title.  Ruth- 
erford^. Green,  2  Ired.  Eq.,  121. 

28.  Upon  the  death  of  such  purchaser  intestate,  without  hav- 
ing obtained  such  legal  conveyance,  his  equitable  ownership 
descends  to  his  heirs  at  law ;  and  no  arrangement  by  the  admin- 
istrator, nor  receipt  by  him  of  the  penalty  of  the  bond,  or  of 
the  value  of  the  land,  can  defeat  the  right  of  the  heirs.     Ibid. 

29.  A  vendor  of  land  cannot,  after  the  contract,  cut  timber 
for  sale,  unless  the  privilege  be  reserved,  although  he  is  to  re- 
tain the  possession  for  some  time.  Crawley  v.  Tiniberlake,  2 
Ired.  Eq.,  4()0. 

30.  But  where  a  vendor  is  to  retain  possession  of  land,  used 
for  the  purposes  of  agriculture,  for  another  year,  he  may  use  the 
tract  for  cultivation,  as  a  judicious  owner  Avould  himself  do  or 
would  allow  a  tenant  to  do;  and,  therefore,  if,  according  to  the 
state  of  the  property,  the  proportion  of  v\^ooded  and  cleared 
land,  and  the  course  of  crops  or  usages  of  agriculture  in  the 
particular  part  of  the  country,  it  would  be  prudent  and  proper 
to  clear  the  land,  from  which  the  wood  was  cut,  the  wood  cut 
in  that  way  might  be  sold  by  the  vendor.     Ibid. 

31.  'The  purchaser  of  an  equitable  title  takes  it  subject  to 
prior  equities.  It  is  only  the  purchaser  of  the  legal  title,  with- 
out notice  of  a  prior  equity,  who  can  hold  it  against  such  equity. 
Winborn  v.  Gorrell,  3  Ired.  Eq  ,  117. 

32.  A  sale  by  a  clerk  and  master,  under  a  bill  praying  the 
sale  of  land  for  partition,  is  but  a  mode  of  sale  by  the  parties 
themselves.  It  is  not  merely  a  sale  by  the  law,  in  invito,  of  such 
interest  as  the  parties  have  or  may  have,  in  which  the  rule  is,. 
caveat  emptor,  but  professes  to  be  a  sale  of  a  particular  interest, , 
stated  in  the  pleading  to  be  vested  in.  the  parties,  and  to  be  dis- 
posed of  for  the  purpose  of  partition  only.  /Smith  v.  Briitain,  3 
Ired  Eq.,  347. 

33.  Hence,  if  a  purchaser  pays  his  money  on  a  master's  sale, 
and  discovers  a  defect  in  the  title,  at  any  time  before  a  convey- 
ance executed,  he  may  recover  it  back.     Ibid. 

34.  When  a  sale  under  such  a  decree  has  been  made  to  A,  who 
pays  a  part  of  the  purchase  money,  and  then  assigns  his  claim 
to  B,  who  pays  the  remainder,  and  then  a  defect  in  the  title  is 
discovered,  so  that  the  assignee  of  the  purchaser  objects  and  can- 
not be  held  to  take  a  'conveyance — iTeZd,  Daniel,  J.  dissentiente,-. 
that  this  assignee  was  entitled,  .upon  the  court's  rescinding  the 
contract,  to  have  the  whole  amount  that  had  been  paid  refunded 
to  him,  both  what  was  paid  by  his  assignor,  and  what  was  paid 
by  himself     Ibid. 

35.  Heldy  further,  that  the  money  having  been  paid  into  court. 
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in  the  original  suit  for  a  sale,  he  was  entitled  to  his  relief  by  a 
new  bill  against  the  plaintiffs  in  snch  original  suit,  and  his  as- 
signor. But,  if  he  adopts  this  course,  instead  of  applying  to  the 
court  by  petition  or  motion  in  the  original  suit,  he  will  not  be 
entitled  to  recover  his  costs.     Ihld. 

36.  When  one  purchases  land  from  a  vendor,  whose  title  is 
afterwards  ascertained  to  be  defective,  and  the  purchaser  by  hia 
own  means  siipplies  the  defect  and  secures  his  title,  he  has  no 
claim  in  equity  upon  the  vendor,  for  what  he  has  expended  in 
so  perfecting  his  title.     Nance  v.  EUiott  3  Ired.  Eq.,  408. 

37.  To  enable  a  purchaser  of  a  legal  title,  without  notice  of  an 
eqiTity  affecting  it,  to  avail  himself  of  that  defence  in  a  court  of 
equity,  it  must  not  only  appear  that  he  had  no  aciual  notice  of 
the  equity,  but,  also,  that  he  could  not,  by  the  ordinary  means, 
wliich  a  prudent  man  would  have  used,  have  obtained  informa- 
tion of  such  equitable  incumbrance.  Christmas  v.  3fitchell,  3 
[red.  Eq.,  535. 

38.  Therefore  where  executors  to  whom  slaves  were  be- 
queathed in  trust,  voluntarily  conveyed  them  to  one  not  enti- 
tled, and  the  person  claiming  to  be  purchaser  without  notice 
from  the  person  not  so  entitled,  knew  that  the  slaves  were  de- 
vised to  the  executors,  but  did  not  know  how  the  executors  con- 
veyed to  his  vendor,  it  was  held  that  he  ought  to  have  examined 
the  will  and  the  conveyance  from  the  executors;  that  in  the  con- 
struction of  a  court  of  equity  he  was  bound  by  their  contents, 
and  therefore  was  answerable  for  the  equities  atta(;hing  to  the 
legal  estate,  as  shown  either  by  the  will  or  by  the  deed  of  con- 
veyance.    Ibid. 

39.  Where  a  person  purchased  land  bona  fide  without  notice 
of  any  fraud  or  trust,  he  is  entitled  to  the  benefit  of  his  purchase, 
although  there  may  have  been  fraud  in  the  transaction  b}-  which 
Iris  vendor  acquired  the  legal  title.     King  v.  Trice,  3  Ired.  Eq., 

568. 

40.  K  court  of  equity  will  not  compel  a  purchaser  to  take  a 
title  substantially  defective;  but  it  is  the  privilege  of  the  vendoi 
to  complete  his  title,  and  this  he  may  do  at  any  time  before  a 
decree,  provided  there  has  been  no  unnecessary  delay.  Westall 
V.  Ausfin,  5  Ired.  Eq.,  1. 

41.  The  purchaser  will  not  be  permitted  to  deprive  the  ven- 
dor of  his  right  by  forestalling  him.  If  the  purchaser  perfect 
his  title,  he  has  got  all  he  bargained  for,  and  can  ask  from  the 
vendor  nothing  more  than  the  expenses  he  has  incurred  in  re- 
moving the  defect.     Ibid. 

42.  Where  a  purchaser  gave  a  bond  for  the  purchase  money 
of  a  tract  of  land,  and  the  vendor  at  the  same  time  gave  a  bond 
to  make  a  valid  title,  when  the  money  was  paid,  it  tuas  lieldi\\^t 
these  were  concurrent  acts,  and  that  if  the  vendor  attempted  to 
collect  the  bond  for  the  purchase  money,  without  making  or 
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tendering  a  valid  title,  the  vendee  was  entitled  to  an  injunction, 
and  if  a  valid  conveyauce  of  title  was  not  filed  in  conrt,  after  the 
bill  of  injunction  was  granted  the  injunction  should  be  continued 
to  the  hearing.     Brittain  v.  3IcLain,  6  Ired.  Eq.,  165. 

43.  Where  A,  in  right  of  his  wife,  was  entitled  to  a  distribu- 
tive share  of  a  personal  estate,  and,  in  consideration  of  an  as- 
signment thereof,  procured  a  conveyance  to  be  made  to  his  wife 
of  certain  lands  by  B,  bur  the  deed  was  never  registered;  and 
afterwards  A  persuaded  his  wife  to  let  this  deed  be  surrendered 
and  procured  a  conveyance  of  the  same  land  to  be  made  to  him- 
self, and  then  sold  the  land  to  C,  who  was  a  honafde  purchaser, 
for  a  valuable  consideration  and  without  notice.  It  loas  held  that 
the  heirs  of  tlie  wife,  after  her  death,  had,  as  against  C,  no  equi- 
table claim  to  the  land.     Crimjp  v.  Black,  6  Ired.  Eq.,  321. 

44.  Where  both  parties  are  equally  entitled  to  consideration, 
equity  docs  not  aid  either,  but  leaves  the  matter  to  depend  upon 
the  legal  title.  Thus,  where  a  hona  fide  purchaser  for  a  valuable 
consideration  and  without  notice,  has  acquired  the  legal  title, 
a  court  of  equity  will  not  interfere  to  deprive  him  of  his  legal 
advantage.     Ihld. 

45.  The  only  cases,  in  which  the  court  will  interfere  to  set  up 
an  incomplete  legal  title,  are  those  against  volunteers.     Ihid. 

4_G.  A  purchased  a  tract  of  land  from  B,  and,  afterwards,  sup- 
posing that  B  had  not  a  good  title,  procured  a  conveyance  from 
C,  the  original  owner,  under  whom  B  claimed.  It  was  held  that 
if  B's  title  was  but  an  equitable  one,  when  A  was  induced  to 
believe  that  it  was  a  legal  one,  upon  B's  refusal  to  procure  and 
convey  the  legal  title,  A  had  a  right  to  have  the  contract  rescin- 
ded ;  but  as  he  chose  to  purchase  the  legal  title  himself;  he  could 
not  claim  more  from  B  than  to  be  reimbursed  what  it  cost  him 
him  to  get  the  legal  title.     Kindly  v.  Grmj,  6  Ired.  Eq.,  445. 

47.  A  purchaser  of  land  cannot  be  compelled  to  pay  the  pur- 
chase money  before  he  has  obtained  a  title.  Cox  v.  Jerman,  6 
Ired.  Eq.,  526. 

48.  Where  a  vendor  retains  the  title  of  land,  as  a  security  for 
the  purchase  money,  and  the  vendee,  after  paying  a  large  por- 
tion of  the  purchase  money,  died  in  embarrassed  circumstances, 
leaving  infants,  his  heirs  at  law,  and  the  vendor  then  enters  on 
the  land,  taking  and  keeping  possession  of  it,  not  merely  for  the 
purpose  of  securing  and  providing  for  the  payment  of  his  debts, 
but  claiming  it  as  his  own,  both  in  law  and  equity,  upon  the 
ground  that  the  contract  of  sale  was  annulled  by  the  inability 
of  the  vendee  and  his  heirs,  it  loas  held  that  such  entry  must  be 
considered  as  a  tort,  and  that  the  vendor  became  a  trustee  for 
those  entitled  in  equity,  and  that  he  was  to  be  held  accountable 
for  all  he  made,  or  ought  with  proper  diligence  to  have  made, 
out  of  the  land,  which  he  was  so  in  possession  of  it.  Cole  v. 
Tyson,  8  Ired.  Eq.,  170. 
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49.  When  a  contract  for  the  sale  of  land  is  rescinded,  the  pirr- 
chaser  is  entitled  to  be  discharged  from  the  payment  of  the  pur- 
chase money  he  had  promised,  and  consequently  to  have  his 
bond  he  had  given  to  secure  it,  surrendered,  as  the  considera- 
tion for  it  had  thus  failed.  For,  although  the  failure  of  the  con- 
sideration ol  a  bond  is  not  a  discharge  of  it  in  law,  and  cannot 
be  enquired  into  thereby,  yet  it  is  otherwise  in  equity,  because, 
here,  the  debt  is  considered  to  arise  out  of  the  original  contract 
of  purchase,  and  the  bond  to  be  only  a  security  for  it.  Lawder 
V.  Foding,  8  Ired.  Eq.,  208. 

50.  The  rule  in  equity  is,  that  a  vendor  cannot,  with  a  good 
conscience  coerce  the  payment  of  the  whole  purchase  money, 
when  there  was  fraud  in  the  sal-^,  and  leave  the  vendee  to  pur- 
sue a  personal  action  at  law,  for  the  uncertain  damages,  which 
a  jury  might  assess  for  the  fraud  in  selHng  what  did  not  belong 
to  the  vendor;  but  on  the  contrary,  the  vendee  has  the  right  of 
withholding  so  much  of  the  purchase  money  as  will  reimburse 
him  for  his  loss,  because,  to  that  extent,  the  consideration  has 
tailed,  as  a  security  in  his  own  hands  against  the  loss  impend- 
ing over  him.  And  in  such  a  case,  the  contract  remaining  un- 
executed, the  statute  of  limitations  has  no  application.  Ransom 
V.  Shuler,  8  Ired.  Eq.,  304. 

51.  Where  a  purchaser  has  a  bond  from  his  vendor  to  make 
title,  and  the  latter  sells  to  another  with  notice,  the  second  pur- 
chaser will  be  a  trustee  for  the  first.  Rutledge  v.  Smith,  Busb. 
Eq.,  283. 

52.  Where  a  purchaser  of  land,  who  has  given  bonda  to  se- 
cure the  purchase  money,  discovered  that  the  title  is  totally  de- 
fective, he  may,  by  a  bill  against  the  administrator  of  the  de- 
ceased vendor,  have  his  bonds  surrendered  up  to  be  cancelled, 
and  an  account  of  the  assets,  if  he  have  paid  any  of  the  pur- 
chase money.     Lee  v.  Foard,  1  Jones  Eq.,  125. 

53.  Where  a  vendor  was  bound  to  make  title  to  the  land  sold, 
and  it  appeared  that  the  land  had  been  granted  more  than  fifty 
years  ago,  and  that  it  had  been  possessed  and  cultivated  during 
that  time  by  persons  coming  in  under  the  original  grantee,  and 
that  for  the  last  twenty-three  years  they  had  mesne  conveyances 
reaching  down  to  the  vendor,  it  ivas  held  that  he  had  a  good 
title,  although  he  could  not  show  a  connected  chain  of  convey- 
ances from  the  original  grantee.     Rhodes  v.  Chandler,  2  Jones 

54.  Where  a  purchaser,  receiving  a  defective  title  from  his 
vendor,  afterwards  completes  it,  all  he  can  claim  of  his  vendor 
is  the  amount  which  he  expended  in  completing  the  title.  Ram- 
sour  V.  Shider,  2  Jones  Eq.,  487. 

55.  When  by  the  terms  of  a  covenant  to  convey  land,  it  is 
provided  that  tlie  vendor  is  "to  make. a  deed  when  called  for/' 
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the  vendee  may  demand  a  deed  before  the  purchase  money  is 
paid.     Simmo7is  v.  Spruill,  3  Jones  Eq.,  9. 

56.  Where,  however,  the  vendee  has  sought  the  aid  of  the 
court,  and  it  appears  that  there  is  danger  of  the  pu3Pchase  money 
being  lost  by  his  insolvency,  the  court  will  not  permit  him  to 
receive  his  deed,  until  the  money  has  been  paid  or  tendered. 
Ibid. 

57.  Where  a  vendor,  after  a  contract  to  sell  to  one  person,  af- 
terwards sold  the  land  at  an  advanced  price  to  another  who  had 
no  notice  of  the  contract,  it  was  held  that  the  vendor  was  bound 
to  account  to  the  first  bargainee  for  the  amount  of  the  advanced 
price.     Taylor  v.  Kelly,  3  Jones  Eq.,  240. 

58.  Constructive  notice  arising  from  the  fact  of  the  first  bar- 
gainee's being  in  possession,  must  be  taken  to  extend  to  all  the 
circumstances  attending  the  equity,  and  where  there  are  such 
as  do  not  aftect  the  conscience  of  the  second  purchaser,  a  court 
of  equity  will  not  disturb  his  purchase.     Ibid. 

59.  But  where  the  second  purchaser  fprotects  himself  under 
the  defence  that  the  first  bargainee  gave  way  to  him  on  condi- 
tion of  receiving  the  increased  price,  which  was  obtained  in  the 
second  sale,  he  is  bound  to  see  that  such  increased  price  is  made 
good  to  the  first  bargainee.     Ibid. 

60.  A  purchaser  from  one  who  had  purchased  without  notice 
of  a  23rior  equity,  although  he  had  notice  of  it  himself  at  the 
time  of  his  purchase,  is  nevertheless,  protected  by  the  v/ant  of 
notice  in  his  vendor.     Ibid. 

61.  A  tenant  for  a  term  of  years,  who  holds  over,  is  not  in. 
adverse  possession  to  his  landlord  so  as  to  prevent  him  from 
conveying  the  land,  even  though  such  landlord  was  compelled 
to  bring  an  action  to  recover  the  possession  which  was  pending 
at  the  time  of  his  conveyance.     Ibid. 

0)2.  Where  a  person  piirchased  on  speculation,  a  doubtful  right 
of  certain  children,  to  slaves  which  had  been  bequeathed  by 
their  father  to  their  mother,  and  which  right  was  afterwards  de- 
cided against  the  purchaser;  it  tvas  held  that  he  could  not  in 
equity  claim  a  reimbursement  for  the  loss  of  his  money,  out  of 
pecuniary  legacies  left  by  the  mother  to  such  children.  Ireland 
V.  Faust,  3  Jones  Eq.,  49*8. 

63.  Where  by  articles  of  agreement  the  vendor  of  land  was 
to  make  the  title  to  the  vendee  on  his  payment  of  the  purchase 
money  on  a  certain  day,  and  the  vendee  failed  to  pay  at  the  time 
specified,  but  the  vendor  recovered  it  in  an  action  at  law,  he  in 
the  meantime,  occupying  the  premises  at  intervals ;  it  was  held 
that  he,  as  vendor,  retaining  the  title,  was  liable  for  rent,  but 
only  during  the  times  of  his  actual  occupation ;  and  that  the 
vendee  could  recover  it  in  equity,  because  not  having  tlie  legal 
vtitle  he  could  not  recover  it  at  laAv.  Fleming  v.  Chunn,  4  Jones 
iEq.,  422. 
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64.  The  interest  of  a  purchaser  of  land  when  the  purchase 
money  is  not  paid,  and  the  title  is  retained  as  a  security  for  its 
payment,  is  considered  and  treated  as  an  equity  of  redemption. 
Shqffner  v.  Foglemo.n,  1  Winst.  Eq.,  12. 

See  (Money  sent  by  mail,  2.)  (IMortgage,  45.)  (Subroga- 
tion, 8-16.)     (Surety  and  principal,  44-59.) 


RAIL  ROADS. 

See  (Constitution — Construction  of  various  clauses  of  the 
constitution,  10.)  (Contract — Illegal  and  void  contracts,  2.) 
(Contract — Of  executory  contracts,  95.) 


RECORD. 

1.  A  clerk  of  a  court  has  no  right  to  certify  a  record  and 
thereby  authenticate  it  under  his  private  seal.  Butler  v.  Dur- 
ham, 3  Ired.  Eq.,  589. 


REGISTRATION. 

1.  There  having  been  no  law,  prior  to  the  act  of  1793,  for  the 
probate  and  registration  of  powers  of  attorney  to  sell  land,  a 
power  of  attorney  before  one  of  the  judges  of  the  superior  courts 
in  1789,  and  registered  upon  his  certiiicate  of  probate,  or  proved 
before  the  mayor  of  a  foreign  city,  was  held  to  be  admissible  in 
evidence.     Benzein  v.  Lenoir,  1  Murph.,  194. 

2.  A  conveyance  of  a  chose  in  action  in  trust  to  pay  a  debt,  is 
within  the  act  of  1820,  and  unless  registered  within  six  months 
of  its  date,  is  void  against  a  subsequent  honafide  assignee  with- 
out notice.  Smith  v.  Washington,  1  Dev.  Eq.,  318.  (The  act  of 
1820  was  altered  by  the  act  of  1829.  1  Eev.  Stat.,  ch.  37,  sec. 
23,  and  again  by  the  Eev.  Code,  ch.  37,  sees.  22  and  23.) 

3.  The  probate  of  a  deed  of  settlement  upon  a  man's  family, 
before  the  elerk  of  the  G©?anty  courts  as  it  it  were  an  ordinary 


REGISTEATION— RELEASE.  529 

deed  of  trust,  and  its  subsequent  registration  upon  that  probate^ 
are  void  as  against  creditors  and  subsequent  purchasers.     Ju 
iice  V.  Scott,  4  Ired.  Eq.,  108._ 

4.  The  authority  of  commissioners  appointed  by  the  governor 
ct  this  state  in  the  other  states  of  the  United  States,  to  take  the 
acknowledgment  of  the  makers  of  deeds,  is  confined  to  such 
deeds  as  are  made  by  non-residents  of  this  state.  DeCourcy  v. 
Barr,  Busb.  Eq.,  181. 

5.  If  a  mortgage  is  given  to  secure  a  debt  due  by  note,  "  as 
by  reference  to  said  note  will  appear,"  the  amount  not  being  set 
out;  or  if  it  secures  a  specified  debt  "and  other  larger  sums," 
qucere,  whether,  under  the  registration  laws  of  this  state,  it  w^ould 
be  valid.     Ibid. 

6.  The  various  provisions  of  the  Revised  Statutes,  ch.  37,  with, 
regard  to  the  authority  of  commissioners  in  other  states,  and  in 
foreign-countries,  distinguished  and  explained,  arguendo,  by  Pear- 
son J,     Ibid.     (See  Rev.  Code,  ch.  37.) 

7.  A  deed  combining  the  two  characters  of  a  deed  of  trust  to 
secure  creditors,  and  a  deed  of  settlement  in  trust  for  a  wife  and 
children,  may  operate  and  have  efiect  in  both  characters,  provi- 
ded it  has  been  duly  proved  and  registered  as  required  by  law 
for  deeds  of  both  kinds.     Johnston  v.  Malcom,  6  Jones  Eq.,  120. 

8.  A  deed  of  settlement  in  trust  for  a  wife  and  children,  proved 
and  registered  three  years  after  the  date  of  its  execution,  icas 
held  to  be  valid  as  against  creditors,  whose  debts  were  contracted 
after  the  date  of  such  registration.     Ibid. 

See  (Notice,  6.) 


RELEASE. 

1.  An  instrument,  in  its  terms  a  release,  but  not  under  seal,, 
is  not  a  release  and  cannot  be  pleaded  as  such.  Redmond  v. 
Coffin,  2  Dev.  Eq.,  437. 

2.  Where  the  grantor  inserts  in  his  deed  a  release  for  the  pur- 
chase money,  when  he  has  not  actually  received  it  or  taken  a 
security  for  its  payment,  equity  will  give  him  relief.  Wesson  v. 
Stephens,  2  Ired.  Eq.,  557. 

3.  A  release  of  interest  endorsed  upon  a  note  which  was  never 
delivered  to  the  releasee  is  inoperative.  Daves  v.  Haywood,  1 
Jones  Eq.,  253. 
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REMAINDER. 

1.  There  can  be  no  remainder  in  slaves  created  by  deed; 'a 
conveyance  of  them  for  hfe  being  a  conveyance  of  the  absolute 
property.  Dowd  v.  Montgomery,  2  Car.  L.'R.,  100,  (198.)  S.  P., 
Foscue  V.  Foscue,  2  Ired.  Eq.,  321.  (The  law  is  now.  altered,  see 
Rev.  Code,  ch.  37,  sec.  21.) 

2.  The  remainderman  after  a  life  estate  in  a  slave  can  only  ask 
the  aid  of  a  court  of  equity,  during-  the  life  estate,  to  protect  his 
interest  against  any  improper  disposition  by  the  tenant  for  life. 
Lewis  v.  Kemp,  3  Ired.  Eq.,  233. 

3.  After  the  death  of  the  tenant  for  life  of  a  slave,  the  remain- 
derman cannot  call  upon  his  representative  to  account  for  the 
value  of  the  slave  sold  by  the  tenant  for  life,  unless  such  tenant 
acted  in  bad  faith  and  sold  the  whole  interest  in  the  slave,  or 
sold  his  own  interest  fraudulently  with  a  view  to  his  being  ta- 
ken out  of  the  State,  or  to  some  person,  who,  he  knew,  or  had 
reason  to  believe,  would  take  him  out  of  the  State.     Ibid. 

4.  If  the  slave,  though  sold,  should  die  during  the  life  of  the 
tenant  for  life,  or  during  that  time  should  became  deteriorated 
in  v;ilue,  the  remainderman  in  the  former  case  can  claim  noth- 
ing, and  in  the  latter,  only  the  value  at  the  death  of  tenant  for 
life.     Ibid. 

5.  Prima  facie,  without  proof  to  the  contrary,  the  court  pre- 
sumes that  a  limitation  over  by  deed  of  personal  property,  made 
in  another  state,  is  void,  because  the  presumption  is  that  the 
common  law  prevails.      Griffin  v.  Carter,  5  Ired.  Eq.,  413. 

6.  Where  there  is  a  tenant  for  life  and  a  remainderman  of 
slaves,  it  is  no  injury  by  the  tenant  for  life  to  the  remainderman, 
simply  to  remove  the  slaves  to  another  state,  or  thus  to  remove 
them  and  sell  nothing  more  than  his  own  interest  in  them,  un- 
less he  does  it  iraudulently  for  the  purpose  of  injuring  the  re- 
mainderman by  such  sale,  and  an  injury  actually  results.  Lee 
V.  McBride,  6  Ired.  Eq.,  533. 

7.  Where  a  tenant  for  life  sold  a  slave,  who  was  taken  out  of 
the  State  to  parts  unknown,  and  sold  by  the  purchaser,  it  was 
held  that  after  the  death  of  the  tenant  for  life,  the  remainder- 
man, though  he  might  have  recovered  damages  at  law  without 
showing  notice,  yet,  having  shown  notice,  he  hxed  the  purcha- 
ser with  fi'aud,  and  upon  that  ground,  was  entitled  to  recover  in 
a  court  of  equity,  the  amount  for  which  the  negro  sold,  with  in- 
terest, deductions  on  allowance  for  expenses,  commissions,  &c. 
Hales  V.  Harrison,  7  Ired.  Eq.,  298. 

8.  Whether  a  court  of  equity  would  not  have  had  jurisdiction 
in  such  a  case  without  showing  notice  quaere.     Ibid. 

9.  Where  slaves  are  limited  to  a  woman,  generally,  and  upon 
the  contingency  of  her  death  without  issue,  to  another  j)erson, 
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Mild  the  vendee  of  the  husband  of  the  first  taker,  with  the  fraud- 
ulent purpose  of  defeating  the  contingent  estate,_runs  them  out 
of  the  State ;  the  remainderman,  after  the  happening  of  the  con- 
tingency, is  entitled  to  relief  in  equity  against  such  vendee. 
And  the  measure  of  his  relief  is  the  value  of  his  contingent  in- 
terest in  proportion  to  the  nature  of  the  whole  interest  at  the 
time  of  the  fraudulent  removal;  and  his  right  to  recover,  in  such 
a  case,  is  not  defeated  or  diminished  by  the  death,  or  deteriora- 
tion of  the  slaves,  after  such  vendee  has  fraudulently  disposed 
of  them.     Haughfon  v.  Benbury,  2  Jones  Eq.,  337. 

10.  Where  a  bill  sets  up  a  title  in  reraiinder  to  slaves,  under 
a  deed  made  in  another  state,  if  there  be  no  allegation  that  the 
common  law  does  not  prevail  in  such  state,  the  presumption  of 
law  is  that  it  does  prevail  there,  and,  therefore,  that  there  can 
be  no  limitation  in  remainder  of  personal  property  in  that  state. 
Broivn  v.  Pratt,  3  Jones  Eq.,  202. 

11.  Where  the  owner  of  a  life  estate  in  a  slave  found  it  expe- 
dient to  sell  him,  that  he  might  escape  the  consequences  of  a 
capital  offence  by  being  carried  out  of  the  State,  it  ivas  held  that 
the  remainderman  was  entitled  to  the  price  of  the  slave  with  in- 
terest from  the  death  of  the  tenant  for  life.  McKiel  v.  Gutlar,  4 
Jones  Eq.,  381. 

12.  A  mere  agent  who  assisted  the  owner  of  the  life  estate  in 
a  slave,  in  carrying  him  off  and  selling  him  to  avoid  his  being 
prosecuted  for  a  capital  offence,  and  who  received  no  part  of  the 
price  for  which  the  slave  was  sold,  was  held  not  to  be  liable  to 
the  remainderman.     I  hid. 

13.  Before  the  act  of  1823  (see  Eev.  Code,  ch.  37,  sec.  21,) 
which  enabled  a  remainder  in  slaves  to  be  limited  by  deed  after 
a  life  estate,  such  a  limitation  was  not  good,  and  if  the  deed  con- 
veyed slaves  to  one  to  his  own  use  for  life,  it  was  the  same  as  a 
conveyance  to  him  simply  for  life,  and  the  whole  interest  in  the 
slaves  thereby  passed  to  the  bargainee.  Harrell  v.  Harrell,  5 
Jones  Eq.,  229. 

14.  The  remainderman  after  an  estate  for  life  in  slaves  is  en- 
titled to  recover  their  value  from  the  vendee  of  such  tenant  for 
life,  who  has  fraudulently  carried  them  off  and  sold  them  in  parts 
miknown,  and  proof  that  he  sold  them  to  a  negro  trader  with  a 
written  stipulation  to  refund  the  price,  if  he  should  be  prevented 
from  taking  them  out  of  the  State,  is  sufficient  to  establish  the 
fraud.     Gums  V.  Capehart,  5  J  ones  Eq.,  24:2. 

15.  No  suit  in  equity  can  be  sustained  to  follow  slaves,  limited 
in  contingent  remainder,  in  the  hands  of  one  claiming  a  present 
defeasible  interest,  after  the  slaves  have  died,  they  having  died 
in  the  lifetime  of  the  first  taker.  Herndon  v.  Pratt,  6  Jones  Eq., 
327. 

See  (Injunction  and  Sequestration— When  an  injunction  or 
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sequestration  will  be  granted,  2-38-39-46-47-62-84-88-89-91- 
97-111-127-129-L36-141-142-1G1-164-165.)  (Jimsdiction- 
Wben  and  how  equity  v/iil  relieve,  59.)     (Tenant  for  life.) 


SALE  OF  LAND  OR  SLAVES 

UNDEE  A  DECEEE   OF  TFIE  COUET   OF  EQUITY. 

1.  Upon  a  sale  of  land  under  the  order  of  a  court  of  equity,  the 
clerk  and  master  has  no  power  to  execute  a  deed,  'except  under 
the  acts  of  1812  and  1818,  where  the  land  is  condemned  for 
public  purposes,  or  where  the  sale  is  for  partition.  State  Bank 
ex  parte,  1  Dev.  and  Bat.  Eq.,  75.  (The  clerk  and  master  may 
now  be  decreed  to  make  title  in  all  cases  of  sales  ordered  by  the 
court  of  equity.     See  Eev.  Code,  ch.  32,  sec.  23.) 

2.  The  sale  of  an  infant's  land  oug-ht  not  to  be  decreed  by  a 
court  ol  equity  upon  ex  parte  affidavits,  without  any  reference  to 
ascertain  the  necessity  and  propriety  of  the  sale,  and  the  value 
ol  the  property.  The  material  facts  ought  to  be  ascertained  and 
put  upon  the  record,  either  by  a  report  or  the  finding  of  an  issue ; 
and  after  a  sale,  it  ought  to  appear,  in  like  manner,  to  be  for  the 
benefit  of  the  mfant  to  confirm  it.  Harrison  v.  Bradley,  5  Ired. 
Eq.,  136. 

3.  It  would  be  hazardous  to  impeach  confirmed  judicial  sales 
upon  the  ground  of  inadequacy  of  price;  and  if  it  can  be  done 
in  any  case,  it  must  be  a  very  strong  one  of  deceitful  practice  on 
the  court.     Ibid. 

4.  Although  it  is  the  duty  of  a  court  of  equity,  when  the  real 
estate  of  an  infant  is  sold  under  its  decree,  to  direct  the  proceeds 
to  be  held  as  real  estate;  yet  a  husband  of  such  infant,  who  has 
received  the  proceeds  from  his  wife's  guardian,  has  no  right  to 
complain  that  such  course  has  not  been  adopted.     Ibid. 

5.  When  the  land  of  an  infant  is  sold  by  a  decree  of  a  court 
of  equity  for  a  particular  purpose,  any  surplus  of  money  that  re- 
mains after  that  purpose  is  accomplished,  will  be  regarded  as 
real  estate,  and  upon  the  death  of  the  infant  intestate,  will  go  to 
his  heirs  at  law,  and  not  to  his  next  of  kin.  3Iarch  v.  Berrier,  6 
Ired.  Eq.,  524. 

6.  Where  land  has  been  sold  under  a  decree  of  a  court  of 
equity,  the  purchaser  will  be  protected  against  the  legal  claim 
of  one,  who,  or  whose  guardian,  was  a  party  to  the  decree.  Sin- 
clair V.  Williams,  8  Ired.  Eq.,  235. 

7.  Where  a  tract  of  land  was  given  in  trust  for  the  sole  antS 
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.separate  use  of  a  married  woman  for  life,  remainder  in  trust  for 
her  children  living- at  her  death,  a  conrtof  equity  will  not  decree 
a  sale  thereof  with  a  view  to  a  re-investment  of  the  proceeds, 
though  it  is  alleg-ed  that  the  land  was  valuable  only  for  its  tim- 
ber, and  yielded  no  present  results  and  profits.  Troij  v.  Troy, 
Busb.  Eq.,  85. 

8.  In  decreeing  a  sale,  the  court  will  look  to  the  interests  of 
the  persons  most  to  be  affected  by  the  sale ;  particularly  when 
those  persons  are  infants.     Ibid. 

9.  The  share  of  an  infant  in  the  proceeds  of  real  estate  sold 
for  partition  under  a  decree  of  a  court  of  equity,  descends  to 
the  heir,  upon  the  death  of  the  person  entitled,  unless  after  ar- 
rival at  age,  he  elects  to  take  it  as  personalty.  But  the  annual 
interest  of  such  share,  to  the  time  of  his  death,  goes  to  the  next 
of  kin.     Dudley  v.  Winfield,  Busb.  Eq.,91. 

10.  When  a  sale  has  been  made  by  the  master  and  confirmed 
by  the  court,  leave  will  not  be  granted  to  open  the  biddings  on 
the  ground  of  inadequacy  of  price,  after  the  lapse  of  a  year, 
when  there  is  no  allegation  of  fraud.  AsJibi/  v.  Coicell.  Busb 
Eq.,  158 

11.  In  cases  of  this  kind,  applications  to  the  court  ought  to 
be  made  by  a  bill  or  petition,  and  not  by  motion.     Ibid. 

12.  Where  the  main  object  of  a  testator  appeared  to  be  to 
provide  a  home  and  maintenance  for  his  infant  children,  and  for 
that  purpose  directed  that  his  plantation  should  be  kept  under 
the  care  and  supervision  of  his  widow,  and  such  oliject  was  likely 
to  be  defeated  by  the  death  of  the  widow,  and  by  the  distribu- 
tion of  most  of  the  slaves  under  another  clause  of  the  will, 
whereby  the  farm  could  not  be  well  kept  up  and  was  becoming 
ruinous  and  unprofitable,  and  it  appearing  to  the  court  that  the 
mterest  of  all  the  owners  of  the  land  and  especially  that  of  the 
infants  would  be  greatly  promoted  by  a  sale  of  the  land,  a  sale 
was  ordered  by  the  court.     Hint  on  v.  Poivell,  1  Jones  Eq.,  230. 

13.  Where  land  has  ;^been  'sold  under  a  decree  of  a  court  of 
equity,  and  on  a  petition  by  one  of  the  parties,  the  fund  has 
been  ordered  to  be  paid  to  him,  it  is  not  competent  for  one  who 
was  a  party  to  the  ^original  petition,  and  who  acted  as  a  com- 
missioner to  make  the  sale,  to  file  a  bill  "  in  the  nature  of  a  pe- 
tition "  in  the  court  of  equity  of  another  county,  praying  that  a 
part  of  the  fund  may  be  paid  to  him,  on  the  ground  that  he  had 
no  notice  of  the  original  petition.  Hotverton  v.  Wimbish,  2  Jones 
Eq.,  328. 

14.  Tho  proceeds  of  land,  sold  under  the  decree  of  a  court  of 
equity  for  partition  under  the  act  of  assembly,  to  Avhich  an  in- 
fant is  entitled,  remain  real  estate,  until  sucli  infant  comes  of 
age,  and  elects  to  take  them  as  money.  Bateman  v.  Latham, 
3  Jones  Eq.,  35. 

15.  A  court  of  equity  has  power  to  set  aside  a  sale  made  under 
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its  order,  a.s  well  at  the  instance  of  the  purchaser,  as  of  the  owner 
of  the  property.     Qmiton  v.  Glover,  3  Jones  Eq.,  35. 

16.  A  court  of  equity  has  no  power  to  order  a  sale  of  land 
for  the  purpose  of  converting  the  proceeds  into  a  more  benefi- 
cial property,  where  the  land  is  limited  by  an  executory  devise 
to  persons  not  in  esse.      Watson  v.   Watson,  3  Jones  Eq.,  400. 

17.  Where  lands  are  ordered  to  be  sold  by  a  court  of  equity 
for  partition,  the  power  to  set  aside  an  inchoate  sale,  and  to  or- 
der a  re-opening  of  the  biddings,  applies  as  well  to  cases  where 
all  the  parties  are  adults,  as  where  some,  or  all  of  them,  are  in- 
fants.    Exparte  Bost.  2  Jones  Eq.,  482. 

18.  Where  a  petition  for  the  sale  of  land  in  a  court  of  equity, 
described  one  tract  as  "the  mountain  tract,  containing  one 
hundred  acres  "  and  a  sale  was  decreed  of  the  lands  mentioned 
in  the  pleadings,  and  was  made  and  confirmed;  it  was  held,  on 
a  bill  to  ser  aside  tlie  master's  deed  on  the  ground  of  fraud, 
that  the  court  would  require  full  and  incontesable  proof  that 
only  a  part  of  the  hundred  acres  described  as  the  "mountain 
tract"  had  been  sold  by  the  master.  Adertoti  v.  Surratt,  5 
Jones,  Eq.,  119. 

19.  Where  a  female  infant's  land  was  sold  under  a  decree  of 
the  court  of  equity  for  her  benefit,  and  she  married  and  died  in 
1850,  before  coming  of  age,  leaving  a  child  who  died  in  1851  in 
infancy,  leaving  its  father  surviving,  it  was  held  that  the  money 
retained  the  character  of  real  property,  and  that  the  heirs  at 
law  of  the  last  mentioned  infant,  had.  a  right  in  equity  to  follow 
the  fund  and  recover  it  from  the  executor  of  its  father,  into  whose 
hands  it  had  come  as  administrator  of  his  wife.     Wood  v.  Reeves, 

5  Jones  Eq.,  271. 

20.  Upon  the  refusal  of  a  bidder  at  a  sale  of  land  by  the  mas-^ 
ter  under  a  decree  of  court,  to  comply  with  his  bid,  it  is  not 
proper  in  the  first  instance  to  order  a  resale  of  the  land,  and  that 
the  delinquent  bidder  pay  the  difference  between  the  former  and 
the  latter  sale.  In  such  a  case,  the  fdcts  ought  to  be  reported 
by  the  master,  upon  which  the  court  should,  according  to  the 
circumstances — first,  order  the  bidder  to  execute  and  perform 
his  contract,  which  is  in  effect  a  decree  for  a  specific  perform- 
ance ;  or,  secondly,  Telease  the  bidder  from  his  bid,  rescind  the 
contract  and  order  a  resale;  or,  thirdly,  make  an  order  not  abso- 
lutely releasing  him  from  his  bid  and  rescinding  the  contract, 
but  for  selling  the  land  again,  the  bidder  undertaking  to  pay 
the  costs  and  charges  of  the  resale  and  to  make  good  the  differ- 
ence in  the  price,  if  in  the  latter  sale  it  fall  below  the  former. 
Ex  PARTE  Yates,  6  Jones  Eq.,  212.     S.  P.,  Harding  v.  Yarhrough, 

6  Jones  Eq.,  215,  (in  a  note.) 

21.  Whore  a  court  of  equity  is  resorted  to  for  the  sale  of  land 
after  the  sale  is  ordered  to  be  confirmed,  (by  which  the  bid  be- 
comes accepted)  if  the  master  inform  the  court  that  the  bidder 
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refuses  to  comply  xvith  ihe  terms  of  the  sale,  no  order  prejudicial 
to  the  rights  of  the  bidder  can  be  made,  until  he  is  madeapartv 
to  the  proceedings  by  the  service  of  a  rule  upon  him  to  show 
cause.     Ex  parte  Yates,  6  Jones  Eq.,  306. 

See  (Purchasers,  32-33-34-35.)     (Surety  and  Principal,   20- 
21-43-55.) 


SET  OFF. 

1.  S.  C,  by  his  will,  gave  legacies  to  the  children  of  J.  C. 
The  children  died  intestate,  leaving  the  father  next  of  kin.  The 
executor  of  S.  C,  having  obtained  a  decree  against  J.  C.  for  a 
mortgage  debt,  died,  and  appointed  the  plaintitis  his  executors. 
J.  C.  died  also,  insolvent,  ]ea%ang  the  debt  unpaid;  and  the  de- 
fendant havhig  administered  on  the  estates  of  the  children  of 
J.  C,  upon  a  petition  to  the  county  court,  obtained  a  decree  for 
their  legacies  against  the  plaint-ifls;  who  thereupon  brought 
their  bill  to  set  off  the  decree  in  favor  of  their  testator  against 
that  for  the  legacies,  alleging  that  there  were  no  debts  due  from 
the  estates  of  the  children  of  J.  C,  and  that  his  estate  was  bene- 
ficially entitled  to  the  whole  of  the  legacies:  held  that  the  plain- 
tiffs were  entitled  to  the  relief  sought,  which  was  nothing  more 
than  subjecting  the  funds- of  an  insolvent  cestui  que  trust,  in  the 
hands  of  his  trustee,  to  the  payment  of  his  debts.  Iredell  v. 
Langston,  1  Dev.  Eq.  392. 

2.  Where  the  plaintiff  and  defendant  have  mutual  judgments 
in  different  courts,  and  one  is  obliged  to  come  into  a  court  of 
equity  to  show  who  is  the  real  creditor  in  the  judgment  against 
him,  and  he  be  insolvent,  one  judgment  will  be  decreed  to  be 
set  off  against  the  other.     Ibid. 

3.  Promissory  notes  executed  by  the  plaintiff  and  payable  to 
persons  not  parties,  cannot  be  set  off  against  the  amount  re- 
ported in  the  plaintiff's  favor.    Benzein  v.  Rohinet,  2  Dev.  Eq.,  67 

4.  If  payable  to  a  defendant,  and  the  plaintiff  is  insolvent, 
they  may  be  set  off  upon  petition.  But  if  not  payable  to  a  party, 
it  can  only  be  done  by  a  bill.     Ihid. 

5.  ]\Iutual  debts  only  can  be  set  off  in  equity  as  well  as  at  law; 
and  where  A,  as  administrator,  had  a  judgment  against  B,  who 
had  in  C's  name  recovered  one  against  A  in  his  own  right,  and 
being  insolvent,  had  assigned  it  to  a  creditor,  A  cannot  have  the 
latter  judgment  applied  to  the  satisfaction  of  the  former.  Sellers 
V.  Bryan,  2  Dev.  Eq.,  358. 

6.  Inequity,   a  debt   due  to   the  husband  and  wife  cannot  .be.- 
set  ofi  against  one  due  by  the  husband  alone.     Ihid. 
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7.  It  seems  that  an  attorney  cannot  set  off  his  own  debt,  in- 
stead of  receiving  money  npon  claims  put  into  his  hands  for 
collection,  so  as  to  bind  his  client.  Ckild  v.  Dwkjld,  1  Dev.  and 
Bat.  Eq.,  171. 

8.  A  debt  due  to  an  individual  member  of  ^firm,  cainiot  be 
set  off  in  equity  against  a  debt  due  from  the  firm,  when  the 
latter  debt  has  been  assigned  for  the  benefit  of  bona  fide  creditors. 
■Cotton  V.  Evans,  1  Dev.  and  Bat.  Eq.,  284 

9.  A  counter  demand,  in  the  nature  of  a  set  off,  cannot  be  al- 
lowed as  such,  unless  it  is  mutual.  Bunting  v.  Ricks,  2  Dev. 
and  Bat.  Eq.,    130. 

10.  A  claim  set  up  as  a  counter  demand  cannot  be  allowed  as 
a  set  oft",  where  there  are  no  allegations  upon  Avhich  it  can  be 
seen  that  the  plaintift  is  legally  responsible  for  that  sum.  Ibid. 

11.  Where  the  trustee  of  an  insolvent  debtor,  under  a  deed  of 
trust  which  left  out  certain  creditors,  bought  property  at 
his  own  trust  sale,  at  less  than  its  value,  but  without  any  actual 
fraud,  it  tvas  held  in  a  suit  by  the  unsecured  creditors  to  compel 
a  re-sale  of  the  property  for  their  benefit,  that  the  trustee  was 
entitled  to  have  bona  fide  debts  due  him  from  the  grantor  in 
trust  satisfied,  by  way  of  an  equitable  set  off',  out  of  the  increased 
price  obtained  by  a  re-sale  of  the  property,  before  the  unsecured 
creditors  could  come  in.     Elliott  v.  Fool,  6  Jones  Eq.,  42. 


SHERIFF. 

1.  Where  an  injunction  was  granted  to  restrain  the  collection 
of  a  part  of  an  execution  of  ji.  fa.,  upon  the  condition  that  the 
plaintiffs  would  pay  into  the  office,  from  which  iliQfi.fa.  issued, 
a  certain  amount  of  it,  admitted  by  the  pleading  to  be  due ;  i 
was  held  that  a  sheriff,  who  had  levied  the  fi.  fa.  for  the  whole 
sum,  on  property  sufficient  to  satisfy  it,  was  entitled  to  his  com 
missions  on  the  amount  paid  into  the  clerk's  office.  Dibble  v. 
Aycoch  5  Jones  Eq.,  31)9. 

2.  Where  a  sheriff  left  his  county  for  little  more  than  a  month 
on  necessary  business,  with  an  intention  of  returning  by  a  cer- 
tain time,  and  during  his  absence  his  deputy  applied  the  taxes 
collected  during  tha.t  year  to  the  payment  of  a  judgment  against 
the  sherift'  for  the  taxes  of  the  year  before,  without  any  instruc- 
tions so  to  do,  it  loas  lield  that  as  it  was  not  shown  that  the 
sheriff'  was  insolvent,  his  sureties  of  the  latter  year  had  no  cause, 
arising  from  the  act  of  himself  or  his  deputy,  for  an  injunction 
"  to  re-strain  him  from  paying  the  taxes  that  year,  otherwise 
than  as  the  law  directs.     Mitchell  v.  Ward,  6  Jones  Eq.,  QQ. 
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3.  A  sheriff  has  a  right  to  sell  anj  property  of  the  debtor 
that  is  subject  to  the  lien  of  his  execution,  and  the  fact  that  a 
person  has  boxight  a  part  of  such  property  at  private  sale  boiui 
Jich  and  for  a  full  price,  and  that  a  sufficiency  of  other  property 
to  satisfy  the  execution  remained,  and  that  the  sheriff  and  the 
purchaser  at  his  sale  had  knowledge  of  the  purchase  at  private 
sale,  but  were  benefitted  in  the  sale  under  execution  of  this  pro- 
perty, and  made  it  from  such  motive,  could  raise  no  equity 
against  the  sheriff  or  the  purchaser  at  his  sale.  Bevis  v.  Landis, 
i)  Jones  Eq.,  312. 

See  (Subrogation,  15-17.) 


SLAVES. 

I,  Emancipation.  i  HI.  Policy  of  the  law  as  to  the  conduct 

II.  Increase  of  slaves.  |  of  a  master  to  his  slaves. 

Note — Slavery  has  been  abolished  in  the  State  of  North  Carolina  by  an  ordinance 
of  the  Convention  of  1865,  which  was  ratified  on  tlie  9th  day  of  October  of  that  year. 
By  that  ordinance  it  is  declared  "  that  slavery  and  involuntary  servitude,  otherwise 
tlian  for  crimes,  whereof  the  party  shall  have  been  duly  convicted,  shall  be  and  is 
Jiereby  forever  prohibited  within  the  State." 

I.       EMANCIPATION. 

^  1.  Whore  a  testator  directed  his  executors  to  procure,  if  pos- 
sible, the  emancipation  of  his  slaves,  and  they  permitted  several 
years  to  elapse_ without  doing  so,  it  was  held\lmt  they  had  only 
a  reasonable  time  to  perform  the  trust,  and  not  having  done  so, 
the  persons,  to  whom  they  were  given  in  the  event  of  emancipa- 
tion being  impossible,  were  entitled  to  them.  Anomimous  2 
Hay.,  134,  (303.) 

2.  Where  slaves  were  conveyed  by  deed,  intrust  "to  permit 
them  to  live  together  and  be  industriously  employed,  and  that 
the  donee  should  exercise  a  control  over  "^their  morals  and  fur- 
nish them  with  necessaries,"  it  tvas  leld,  upon  the  face  of  the 
deed,  that,  as  the  slaves  were  not  considered  the  property  of  the 
donee,  a  trust  resulted  to  the  executor  of  the  donor  noAv  dead, 
and  a  conveyance  of  the  legal  title  was  directed  to  be  made  to 
him  or  his  legal  representative.     Stephens  v.   Fly,  1  Dev.  En 

3.  Where  the  legal  estate  passes,  trusts  annexed  to  it,  which 
are  either  illegal  or  impolitic,  are  avoided,  and  a  trust  declared 
for  the  donor,  or  the  donee  declared  to  hold  discharged  of  any 
trust,  as  will  best  tend  to  suppress  the  illegal  purpose.     Ibid. 

35 
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4.  In  a  will,  estates  are  created  by  the  intent  of  the  devisor,  . 
however -expressed;  but  to  the  creation  of  the  same  estate  by 
deed  certain  technical  words  are  necessary.  But  when  the  es- 
tates are  created,  whether  by  deed  or  will,  they  possess  similar 
qualities;  and  the  same  circumstance  will  in  one  case  cause  a 
trust  to  result  for  the  executor  or  heir,  and  in  the  other  for  the 
grantor.     Ibid. 

5.  Slaves  can  only  be  held  as  property,  and  deeds  or  wills,  hav- 
ing for  their  object  either  their  emancipation  or  a  qualitied  state 
of  slavery,  are  against  public  policy  and  a  trust  results  for  the 
donor  or  his  executor.  Ibid.  (As  to  the  manner  in  which  slaves 
may  now  be  emancipated,  see  acts  of  18G0,  ch.  37,  of  the  regu- 
lar session.) 

B.  Where  slaves  are  conveyed  by  a  deed,  absolute  on  its  face, 
but  with  a  secret  confidence,  that  the  donees  shall  hold  them  in 
a  qualified  state  of  bondage,  that  is,  that  the  donees  are  to  con- 
sult the  benefit  of  the  negroes  and  not  their  o\<n\  emolument, 
the  trust  is  illegal,  and  there  is  a  resulting  trust  to  the  donor. 
Lemmond  v.  Peoples,  6  Ired.  Eq.,  137. 

7.  A  person  may  send  his  slaves  out  of  this  state  to  be  eman- 
cipated, provided  the  act  be  done  with  the  bona  fide  intention 
that  they  shall  remain  out  of  the  State ;  but  if  they  be  sent  out,, 
with  a  view  that  they  shall  be  emancipated  and  then  return 
and  reside  in  this  state,  this  is  in  fraud  of  our  laws,  and  the 
emancipation  is  void  and  of  no  effect.  Green  v.  Lane,  8  Ired, 
Eq.,  70. 

8.  Where  the  bill  alleges  that  slaves  were  conveyed  to  the  de- 
fendant by  a  deed  absolute  in  itS' terms,  but  upon  a  secret  trust 
that  they  were  to  be  permitted  to  go  and  act  as  free  persons, 
though  the  answer  is  evasive,  yet  if  the  allegation  be  clearly 
and  distinctly  disproved,  the  plaintiff  Ccinnot  have  the  trust  de- 
clared, and  that  it  is  void,  but  his  bill  must  be  dismissed. — 
Cami  bell  v.  Smith,  1  Jones  Eq.,  156. 

9.  A  provision  in  a  deed  conveying  slaves  to  one  "intrust 
for  the  grantor  during  her  life,  and  then  to  send  them  to  Libe- 
ria, or  some  free  state,  if  they  make  choice  to  go  within  one 
year  after  the  grantor's  death,"  is  not  against  the  provisions  or 
policy  of  our  statutes  on  the  subject  of  slavery.  Bedding  v. 
Long,  4  Jones  Eq.,  216. 

10.  Though  slaves  have  no  capacity  to  make  contracts  or  ac- 
quire property,  yet  they  have  both  a  mental  and  moral  capacity 
to  make  an  election  between  remaining  here  and  being  slaves, 
and  leaving  the  State  and  being  free,  when  the  alternative  is 
presented  to  them  by  the  deed  or  will  of  the  owner.     I  bid. 

n.       INCREASE'  OF- SLAVES. 

L  The  increase  of  slaves  belongs  to  the  reversioner  orTcmain-. 
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d-erman,  and  not  to  the  tenant  for  life  of  the  mother.     Glasgow 
V.  Floicers,  1  Hay.,  233,  (267.) 

2.  It  has  long  been  the  established  law  in  this  state,  that  the 
increase  of  slaves  belongs  to  the  remainderman,  and  not  to  the 
tenant  for  life  of  the  mother.     Patterson  v.  High,  8  Ired.  Eq.,  52. 

ni.       POLICY  OF  THE  LAW  AS  TO  THE  CONDUCT  OF   MASTERS  TO  SLAVES. 

1.  It  would  seem  to  be  against  the  policy  of  the  State  tor  a  mas- 
ter to  allow  his  slaves  freedom  and  privilege  to  work  and  trafic 
within  t/iis  state,  to  the  extent  of  enabling  them  to  acquire  so 
large  a  sum  as  fifteen  hundred  dollars.  Lea  v.  Broion,  5  Jone« 
Eq.,  379. 


SPECIFIC  Pr:RFORMANCE, 

See  (Compromise,  4-5-G.)  (Contract — Of  parol  contracts  Avith- 
in  the  statute  of  frauds,  4-9-12-13-14-16-17-19-20-21-22.) 
(Contract— Of  executory  contracts,  3-4-5-9-10-11-12-13-1,^ 
17-18-19-20-21-23-24-25-26-27-28-29-30-31-32-33-34-35- 
36-37-38-39-40-41-43-44-45-46-47-48-49-50-  51  -  52  -  53-54- 
55-56-57-58-59-60-61-62-63-64-65-66-67-69-70-71-72-73- 
74_75_76-77-78-79-80-81-82-83-84-85-86-87-88-89-90-91^92 
_93-94-95-96-97-98-99-100-101-102-103- 104-105-106-107- 
108-1U9-110-111-112-113-1 14-1 15-116-11 7-118-119-120-121- 
122-123-124.)  ^  (Fraud — Conve_yances  fraudulent  as  to  creditors, 
2--3.)  (Injunction  and  Sequestration — When  an  injunction  or 
sequestration  will  be  granted,  6.)  (Purchasers,  9-27-28.-40--53 
--54-55  -56.) 


SPOLIATIOX. 

1.  Every  thing   is  to  be  presumed  against  a  spoliator.     Ben 
derson  v.  Hoke,  1  Dev.  and  Bat.  Eq.,  119. 

2.  Where  a  person  admitted  that  he  was  a  partner  in  a  certain 
firm  in  1855,  and  again  in  1857,  but  alleged  that  he  was  not  a 
partner  in  1856,  and  that  his  withdrawal  that  year  was  evidenced 
by  a  deed  whicli  was  now  lost,  and  it  turned  out  upon  the  proof 
that  he  had  destroyed  it  himself,  and  his  answer  about  it  was 
liufair,  and  it  appeared  further  that  he  had  acquiesced  in  oer-- 
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tain  acts  in  which  he  was  styled  a  partner,  it  was  held  that  hh 
destruction  of  tlie  deed,  under  the  circumstances,  afforded  so 
strong  a  presumption  against  hira  that,  in  the  absence  of  proof 
to  explain  it,  he  must  be  declared  to  have  been  a  partner  that 
year.     Clements  v.  3IitcheJI,  6  Jones  Eq.,  171. 


STATUTE, 

See  (Acts  of  Assembly.) 


SUBROGATION. 

1.  A  negro,  Avho  had  committed  murder,  was  sold  under  exe- 
•cution,  without  that  fact  being  known.  He  was  afterwards  tried 
and  executed.  A  bill  in  equity  by  the  purchaser,  praying  to 
stand  in  the  place  of  the  judgment  creditors  for  the  amount  of 
the  purchase  money,  and  to  subject  the  estate  of  the  debtor  to 
that  araoimt,  was  sustained.   Conner  v.  Gicinn,  1  Hay.,  121,  (140.) 

2.  A  testator  by  his  will  gave  to  his  wife  the  use  of  certain 
slaves  during  her  life,  the  slaves  after  her  death  to  be  divided 
among  testator's  children ;  the  wife  and  one  of  the  children  were 
made  executors:  the  wife  took  the  property  as  legatee,  and,  for 
her  own  benefit,  sold  one  of  the  slaves,  three  of  the  children 
joining  in  the  conveyance.  The  rest  of  the  legatees  is  1794  filed 
a  bill  against  the  purchaser  under  the  widow,  which  was  dis- 
missed. In  1811,  on  a  bill  of  review,  the  then  supreme  court 
reversed  the  decree  of  dismissal ;  and  on  a  claim  now  set  up  by 
the  purchaser  to  be  substituted  to  the  rights  of  his  vendors  tc> 
such  shares  as  they  would  be  entitled  to  in  the  other  parts  of 
testator's  estate,  "it  was  held  that  where  one  claimant  has  two 
funds  and  another  but  one,  to  which  he  can  resort,  then  if  a 
selection  be  made  by  him,  who  has  access  to  both,  of  that  fund 
to  which  alone  the  other  has  access,  and  such  selection  be  dic- 
tated l\y  mere  caprice,  equity  will  restrain  it,  and  confine  the 
selection  to  the  one,  not  ouerated  with  the  claims  of  the  other; 
but  if  convenience,  and  not  caprice,  dictate  the  selection,  the 
most  equity  does  is  to  substitute,  and  in  the  case  stated,  if  the 
property  were  of  such  nature  that  value  alone  is  to  be  regarded, 
so  that  the  court  might  see  that  fraud  or  caprice  induced  the 
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claimants  to  pursTie  the  property  in  defendant's  possession,  the 
court  might  interfere ;  but  with  slaves,  towards  whom  an  attach- 
ment may  exist,  regardless  of  their  real  value,  the  case  is  differ- 
ent, and  the  court  will  not  interfere.  Jones  v.  ZoUicoffer,  2  Hawks, 
623. 

3.  Hcldfurt]iei\  that  in  this  case  the  double  fund  was  lost, 
without  any  default  of  complainants,  and  by  a  decree  of  a  court 
of  supreme  jurisdiction,  and  therefore  the  court  would  not  pre- 
sume that  the  complainants  fraudulently  abandoned  that  fund, 
with  an  intent  capriciously  to  pursue,  by  a  bill  of  review,  the 
slaves  in  the  defendant's  possession.     Ihid. 

4.  Held  fvrthtr,  that  the  accumulated  rights  of  defendant's 
vendors,  on  the  death  of  some  of  the  children  of  the  father,  the 
testator,  enured  to  the  benefit  of  the  defendant,  Avhether  such 
children  died  before  or  since  the  sale  to  him.     Ibid. 

5.  An  erdorser  upon  a  bill  of  exchange  being  liable  only  upon 
tlie  default  of  the  acceptor,  the  latter  (in  the  absence  of  any  spe- 
cial contract,)  cannot  be  subrogated  to  the  rights  which  the 
holder  had  against  the  former.  Gomez  v.  Lazarus,  1  Dev.  Eq., 
205. 

6.  An  administrator,  who  has,  without  neglect,  been  compelled 
to  pay  debts  of  his  intestate  to  an  amount  exceeding  the  personal 
estate,  will  be  re-imbursed  out  of  the  real  assets.  But  not  if  he 
voluntarily  paid  debts,  knowing  the  personal  estate  to  be  insol- 
vent. Williams  v.  Williams,  2  Dev.  Eq.,  69.  S.  P.  Sanders  v. 
Sanders^  2  Dev.  Eq.,  2()2. 

7.  Where  a  testator  died  indel)ted  to  a  bank,  and  his  note  was 
renewed  by  his  executor  as  executor,  and  after  Awards  discharged 
by  a  surety,  who  became  liable  subsequently  to  the  death  of  the 
testator,  it  was  held  that  the  surety  had  a  right  to  be  substituted 
to  the  claim  of  the  executor  and  the  bank  against  the  assets; 
and  the  executor  being  in  advance  to  the  estate,  by  reason  of 
the  debt,  Avhich  the  surety  had  paid,  that  balace  was  decreed  to 
be  paid  to  the  latter  in  preference  to  a  subsequent  assignee  of 
the  executor.     Heart  v.  Bri/an,  2  Dev.  Eq.,  147. 

8.  Where  an  executor  sold  lands  and  applied  the  proceeds  to 
the  payment  of  debts,  imder  a  mistake  of  his  power,  and  the 
purchaser  is  evicted  by  the  devisee,  the  land  in  equity  will  be 
subjected  to  indemnify  the  purchaser,  to  the  extent  to  which  his 
money  was  applied  to  the  debts,  over  and  above  the  personal 
estate.     Scott  v.  Dunn,  1  Dev.  and  Bat.  Eq.,  425. 

9.  A  father,  who  had  been  appointed  guardian  to  his  children, 
and  given  sureties  as  guardian,  and  who  had  received  moneys 
belonging  to  his  children  and  had  become  insolvent,  made  a  deed 
of  trust  in  April,  1838,  conveying  all  his  property  to  trustees  for 
the  payment  of  debts,  in  which,  after  preferring  certain  specified 
creditors,  and  reciting  "that  whereas  the  said  R.  A.  C,  (the 
fa4;her,)  may  be,  and  doubtless  is  now,  indebted  to  other  individ- 
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uals  or  .companies  in  clivers  small  amounts,  or  in  amaimts,  which 
are  not  now  recollected,  or  the  persons  to  whom  they  are  due," 
provides  among;  other  things,  stating  how  the  creditors  are  to 
be  jireferred,  as  follows:  "Thirdly,  the  debts  on  which  the  said 
R.  A.  C.  or  F.  and  C.  have  given  a  surety  or  indorser;  fourthly, 
all  other  debts  now  owing  by  the  said  R.  A.  C.  in  equal  porpor- 
tion,  if  there  be  not  a  sufficiency  to  pay  the  whole;"  Held,  that 
the  cliildren,  or  the  sureties  of  their  father  as  substitutes,  where 
they  had  paid  the  debts  due  the  children,  had  a  right  to  come  in 
for  a  proportionate  share  of  the  property  or  surplus  so  secured 
by  the  deed  of  trust.      Walker  v.  Crowder,  2  Ired.  Eq.,  478. 

10.  Meld,  further,  that  Avhen  the  grandfather  of  these  chiklren, 
by  will  dated  in  ]\larch,  1839,  had  directed  certain  property  to 
be  sold  and  the  proceeds  applied  to  the  payment  of  the  debts  so 
due  by  the  father  to  the  children,  and  the  balance  to  be  given 
to  the  children  themselves;  that  the  children,  or  the  sureties 
who  had  paid  them,  ought  first  to  resort  to  this  fund  left  by  the 
grandfather,  before  they  applied  for  satisfaction  out  of  the  funds 
placed  by  their  father  in  the  hands  of  his  trustees.     Ihid. 

11.  Held,  further,  that  the  sureties  of  the  guardian,  who  had 
paid  the  children,  were  entitled  to  be  substituted  to  the  rights 
and  remedies  of  the  children  so  paid.     Ibid. 

12.  Where  an  administrator,  being  about  to  leave  the  State, 
deposited  the  assets  of  the  estate  with  a  trustee,  in  trust  that  he 
would  pay  the  next  of  kin  of  the  intestate,  the  sureties  of  such 
administrator,  .against  whom  recoveries  have  been  effected  by 
any  of  the  next  of  kin,  have  a  right  to  call  upon  the  trustee  for 
an  accoimt  of  the  assets  so  received  by  him,  and  to  be  subroga- 
ted to  the  rights  of  such  next  of  kin  as  have  made  them  respon- 
sible.    Kennedy  v.  Pickens,  3  Ired.  Eq.,  147. 

13.  A  person  who  pays  off  a  bond  due  to  a  creditor,  without 
the  request  of  the  debtor,  express  or  implied,  cannot  recover 
from  the  debtor  at  law.  But  in  equity  he  is  considered  as  the 
equitable  purchaser  of  the  bond,  and  is  therefore  entitled  to  re- 
lief against  the  debtor.  And  in  a  bill  for  that  purpose,  he  may 
join  the  obligee  to  whom  he  made  the  payment.  Carter  v.  Jones, 
5  Ired.  Eq.,  19G. 

14.  A  creditor  of  an  intestate  has  no  right  to  be  substituted 
in  the  place  of  the  heirs,  with  regard  to  a  debt  due  to  them  as 
lieirs,  unless  he  shows  collusion  between  the  debtor  and  the 
heirs.     Turner  v.  Faucett,  6  Ired.  Eq.,  549. 

15.  "Where  a  deputy  sheriff  collected  money  and  failed  to  pay- 
it  over,  upon  which  it  was  recovered  out  of  the  sureties  of  the 
sheriff,  he  being  insolvent,  it  ivas  held  that  these  sureties  Avere  sub- 
rogated to  the  rights  of  their  principal,  on  a  bond  of  indem- 
nity which  he  had  taken  from  his  deputy,  and  had,  therefore,  a 
right  to  recover  frocj  the  sureties  of  the  deputy  ,the  amount; 
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which  the  plaintiffs  had  been  compelled  to  pay.     Brinson  v. 
Thomas,  2  Jones  Eq.,  414. 

16.  Where  an  executor  sells  lands  under  a  mistake  of  his 
power,  and  the  proceeds  are  applied  to  the  paj^meut  of  debts, 
and  afterwards  the  purchaser  is  evicted  by  the  heirs  at  law,  the 
laud  will,  in  equity,  be  subjected  to  indemnify  the  purchaser  to 
the  extent  to  which  it  was  liable  to  the  debts;  the  purchaser 
being  suljrogated  to  the  rights  of  the  creditor.  Springs  v.  Ear- 
ven,  3  Jones  Eq.,  96. 

17.  Where  the  sureties  of  a  sheriff  have  had  to  pay  money 
for  the  default  of  a  deputy,  in  not  taking  a  bail  bond  from  a  de- 
fendantin  a  writ,  they  have  a  right  in  equity  to  be  substituted 
to  the  rights  of  the  sheriff  against  such  deputy,  and  to  resort  to 
a  fund  Avhich  he  had  secured  from  the  defendant  in  the  original 
writ,  to  indemnify  himself  against  the  consequences  of  such  de- 
fault.    Blalock  V.  Feake,  3  Jones  Eq.,  323. 

18.  One  fund  cannot  be  subjected  to  the  relief  of  another,  up- 
on the  principle  of  substitution,  unless  it  be  clearly  made  to  ap- 
pear that  the  former  fund  was  liable  to  the  debt  which  the  lat- 
ter has  discharged.     Greenlee  v.  McDowell,  3  Jones  Eq.,  325. 

19.  Where  an  executor  made  a  deed  in  pursuance  of  a  bond 
for  title  executed  by  his  testator,  with  a  covenant  of  warranty, 
on  which,  he  was  sued  and  subjected  to  the  pay inent  of  dam- 
ages, it  was  held  that  he  had  a  right  to  be  substituted  to  the 
rights  of  the  Dbligee,  and  be  reimbursed  out  of  the  estate. 
Lambert  v.  Hohson,  3  Jones  Eq.,  424. 

20.  Where  A,  believing  that  he  was  surety  on  an  administra- 
tion bond,  settled  with  the  next  of  kin  who  were  under  the  Hke 
impression,  it  was  held,  upon  the  administrator  being  insolvent, 
that  though  A  was  not  surety,  yet,  as  he  had  acted  under  a  mis- 
take, he  was  not  an  intermeddler,  and  had  a  right  in  equity  P> 
be  subrogated  to  the  rights  of  the  next  of  kin  against  the  actual 
sureties  to  the  administration  bond.  Canehart  v.  3Ihoon,  5  Jones 
Eq.,  178. 

See  (Creditors,  4,)  (Executors  and  Administrators— Of  sales 
by  executors  and  administrators,  27.)  (Guardian  and  Ward- 
Duties  and  responsibilities  of  guardians,  18.)  (Legacy — Be- 
quest for  the  payment  of  debts,  4-5-6.)  (Suretv  and  Principal, 
23-24-43-63.)  /     v         .  t    ^ 


SUEETY  AND  PRINCIPAL. 

1.  A  court  of  equity  still  retains  its  jurisdiction  in  cases  of 
contribution  of  surety  against  another,  notwithstanding  the  stat- 
utory jurisdiction  given  to  courts  of  law.  Shepherd  v.  Monroe,  2 
tCar.  L.  R.,  624,  (427.)     (See  Rev.  Code,  ch.IlO,  sees.  1  and  2.) 
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2.  Contribution  among  co-sureties  was  originally  founded  or 
the  maxim,  that  "equality  is  equity"  among  those  who  stand  in 
the  same  situation.  This  maxim  can  only  be  applied  to  those 
whose  situations  are  equal,  and,  hence,  if  one  surety  stipulate 
for  a  separate  indemnity,  the  equality  of  situation  between  him 
and  his  co-surety  ceases,  and  the  maxim  does  not  apply.  Moore 
V.  Moore,  4  Hawks,  358. 

3.  The  indemnity  taken  by  one  sui-ety  can  be  reached  by  the 
other  only  in  two"  cases,  either  when  it  was  taken  by  fraud,  or 
for  the  benefit  of  the  other.  Hence,  if  one  surety  fairly  take  an 
indemnity  for  his  own  benefit,  he  may  use  it  until  he  is  indem- 
nified. But  in  such  case,  if  a  surplus  remain,  the  other  sureties 
may  have  the  benefit  of  it.     Ihid. 

4.  In  equity,  a  surety  in  respect  of  his  liability  is  regarded  as 
a  creditor,  and  has  a  right  to  all  the  privileges  of  one.  WiUimns 
V.  Ilelme,  1  Dev.  Eq.,  151.  S.  P.,  Williams  v.  JVasMnqton,  1  Dev. 
Eq.,  137. 

5.  The  surety  may,  therefore,  upon  the  insolvency  of  the  prin- 
cipal debtor,  retain  any  funds  belonging  to  him  iu  his  hands. 
And  where  the  surety  owed  his  principal,  who  became  insolvent 
and  assigned  for  value  the  debt  clue  by  the  surety,  ■/;;  tvas  held  that 
the  latter  might  retain  the  amount  of  his  subsequent  payment 
against  the  assignee.     Ibid. 

6.  The  order,  in  which  parties  to  a  security  are  liable  at  law, 
is  the  order,  in  which,  independently  of  contract,  they  will  be 
held  bound  in  equity.  In  equity,  however,  by  contract,  the  en- 
dorser may  be  made  accountable  to  the  maker,  the  acceptor  to 
the  drawer,  &c.  Therefore  where  A,  as  surety,  signed  the  note 
of  B,  payable  to  C,  and  it  was  endorsed  by  C  at  the  request  and 
for  the  accommodation  of  B,  there  being  no  contract  between  A 
and  C,  whereby  they  agreed  to  become  co- securities  of  B,  it  was 
held  that  A  had  no  right  to  contribution  from  C.  /SmitJi  v.  Smith, 
1  Dev.  Eq.,  173.     S.  P.,   Gome?,  v.  Lazarus,  1  Dev.  Eq.,  205. 

7.  Where  an  administrator  and  one  of  the  sureties  to  an  ad- 
ministration bond  were  next  of  kin  to  the  intestate,,  and  upon  a 
suit  on  the  bond  by  an  administrator  de  bonis  non,  a  stranger, 
also  a  surety  was  alone  subjected,  and  where  it  appeared  that 
the  intestate  owed  no  debts,  held  that  this  last  surety  had  a  right 
in  equity  to  retain  the  share  of  the  principal  to  indemnify  him 
in  full,  and  that  of  his  co-surety  to  equalize  the  loss;  and  that, 
having  satisfied  the  judgment  at  law,  he  had  in  equity  a  right 
to  recover  back  the  shares  of  his  principal  and  co-surety.  Nor- 
Jket  v.  Cotton,  1  Dev.  Eq.,  334. 

8.  It  seems  that  a  creditor  is  not  bound  to  sue  the  principal  at 
the  request  of  the  surety.  But  if  he  be,  his  refusal  will  not  dis- 
charge the  surety,  if  no  injury  result  to  the  latter,  as  where  the 
principal  debtor  was  insolvent  when  the  liability  of  the  surety- 
was  incurred.     Bizzell  v.  Smith,  2  Dev.  Eq.,  27- 
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9.  Upon  the  insolvency  of  the  principal  debtor,  a  surety  is 
considered  in  equity  as  a  creditor,  and  may  retain  against  an  as- 
signee for  value  and  without  notice  any  funds  of  the  principal 
which  he  has  in  his  hands.     Battle  v.  Hart,  2  Dev.  Eq.,  31. 

10.  A  surety,  against  whom  and  the  principal  debtor  a  judg- 
ment has  been  obtained,  by  paying  the  debt  and  taking  an  as- 
signment of  the  judgment  to  liimself,  satisfies  it  and  reduces  his 
claim  to  a  simple  contract  debt,  and  cannot,  on  the  footing  of 
the  judgment,  have  any  relief  in  equity.  The  proper  course  is 
to  have  an  assignment  of  it  made  to  a  person  not  a  party  to  the 
record.     Briley  v.  Sugg,  1  Dev.  and  Bat.  Eq.,  366. 

11.  Between  the  creditor  and  a  surety,  the  former  is  not  bound 
to  active  diligence  to  protect  the  latter— but,  if  by  his  act  he  de- 
prives him  of  a  security,  the  latter  is  pro  tanto  discharged;  and 
where,  upon  an  aj^peal  from  the  county  to  the  superior  court, 
the  judgment  was  affirmed,  and  execution  issued  against  the  de- 
fendant and  the  sureties  to  the  appeal  bond,  and  was  levied  upon 
property  of  the  principal  debtor  sufficient  to  satisfy  it,  and  the 
plaintifi"  discharged  the  levv,  he  discharges  the  sureties.  Cooper 
V.  Wilrox,  2  Dev.  and  Bat^Eq.,  90. 

12.  The  rights  of  a  surety  to  protection  are  recognized  in  all 
courts,  if  his  character  as  a  surety  can  be  averred;  as,  at  law,  in 
cases  between  the  holder  and  drawer  ot  a  bill,  if  the  former  re- 
lease the  acceptor,  he  thereby  discharges  the  latter.     IJ>id. 

13.  A  surety  is  entitled  to  the  benefit  of  every  additional  or 
collateral  security  which  the  creditor  gets  into  his  hands,  for 
the  debt  for  which  the  surety  is  bound.  As  soon  as  such  secu- 
rity is  created,  and  by  whatever  means,  the  surety's  interest  in 
it  arises ;  and  the  creditor  cannot  himself,  nor  by  collusion  with 
the  debtor,  do  any  act  to  injpair  the  securit}'-,  or  destroy  the 
surety's  interest  in  it.  Therefore,  where  a  judgment  was  ob- 
tained against  a  principal  and  surety,  and  an  execution  was,  at 
the  instance  of  the  surety,  levied  upon  land  of  the  principal 
sufficient  to  discharge  the  debt,  it  was  held,  that  the  creditor 
could  not,  to  the  injury  of  the  surety,  discharge  the  levy  sc 
as  to  let  in  another  debt  of  his  own,  much  less  could  he  assign 
the  judgment  to  another  person  to  enable  him,  by  discharging 
the  levy,  to  save  a  debt  to  the  prejudice  of  the  surety.  Nelson 
V.  Williams,  2  Dev.  and  Bat.  Eq.,  118. 

14.  In  favor  of  sureties,  a  security  stands  upon  the  same  foot- 
ing with  a  payment.  If  the  principal  direct  a  fund  to  be  ap- 
plied to  the  payment  of  a  debt  for  which  the  surety  is  bound, 
the  creditor  cannot,  for  his  o\\m  advantage,  change  the  applica- 
tion to  another  debt.  As  respects  the  surety,  the  debt  is  paid. 
Ibid. 

15.  So,  if  the  debtor  give  the  creditor  a  mortgage  as  a  further 
security  for  a  debt,  for  which  a  surety  is  before  bound,  the  cred- 
itor cannot,  for  any  pui-pose  of  ease  to  the  debtor,  or  of  advan- 
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tage  to  any  third  person  or  to  himself,  surrender  the  mortgage, 
or  divert  the  mortgaged  property  to  another  purpose.  The 
creditor  was  not  bound  to  be  active  in  obtaining  the  mortgage, 
but  once  accepted,  he  must  keep  it  on  foot  for  the  benefit  of  the 
surety  as  well  as  himself     1  bid. 

10.  ,It  is  the  same  with  securities  not  provided  by  the  debtor, 
or  obtained  against  him  in  invito.  .If  the  creditor  take  a  judg- 
ment against  the  principal  and  release  it,  the  siu-ety  is  of  course 
discharged.     Ihid. 

17.  If  there  be  several  sureties  for  the  same  principal,  and 
one  of  them  be  fixed  with  the  payment  of  the  whole  debt,  or  of 
more  than  his  rateable  part  thereof,  the  others,  who  are  solvent, 
shall  be  compelled  to  contribute,  in  order  to  equalize  the  loss. 
But  it,  by  any  agreement  between  the  sureties,  one  of  them  is 
released  by  the  creditor,  upon  his  securing  the  payment  of  a 
certain  part  of  the  debt,  he  shall  not  afterwards  be  called  upon 
to  contribute  to  one  or  more  of  the  remaining  sureties,  for  a  loss 
arising  from  the  deficiency  of  another  of  them.  Moore  v.  Isley, 
2  Dev.  and  Bat.,  Eq.,  372. 

18.  One  of  three  joint  solvent  sureties  cannot  sustain  a  bill 
against  either  of  his  co-sureties,  for  contribution  out  oi  a  fund 
alleged  to  have  been  received  by  that  surety,  for  Ms  indemnity 
from  the  estate  of  an  insolvent  co-surety,  Avithout  making  the 
other  a  party.     Ibid. 

19.  Where  the  relation  of  joint  sureties  exists,  funds  received 
by  one  of  them  (except  under  special  circumstances)  for  the 
discharge  of,  or,  as  an  indemnity  against  b.is  liability,  are  to  be 
applied  for  the  common  benefit  of  the  sureties.  But  after  that 
connection  has  been  severed  by  an  agreement  among  the  sure- 
ties, each  of  them  has  his  distinct  and  several  claim  to  prosecute, 
because  of  what  he  has  paid  for  his  principal,  or  for  an  insolvent 
joint  surety;  and  the  others  have  no  right  to  demand  participa- 
tion in  what  his  diligence  may  enable  him  to  procure,  while 
thus  prosecuting  his  several  claim.     1  bid. 

20.  The  sui'eties  for  the  payment  of  the  purchase  money  of 
land  sold  by  the  clerk  and  master,  under  a  decree  of  the  court 
of  equity,  where  the  title  is  retained  until  the  purchase  money 
shall  be  paid,  have  a  right,  upon  the  insolvency  of  their  prin- 
cipal before  the  payment  of  the  debt,  to  file  their  bill  to  restrain 
the  conveyance  of  the  land,  and  to  have  it  applied  to  their  relief, 
even  though  the  principal  has  assigned  his  interest  in  it  to  an- 
other person  without  notice,  for  the  purpose  of  discharging  a 

.debt  bona  fide  due  to  him.     Green  v.  Crockett,  2  Dev.  and  Bat. 
Eq.,  390. 

2\.  It  is  only  the  honest  purchaser  of  a  legal  title,  whom 
equity  will  not  disturb.  If  the  puirchase  be  of  the  legal  title, 
but  with  notice  of  an  equity  in  another,  or  if  it  be  only  an  as- 

.signment  of  an  equity,  with  or  without  notice  .of  a  prior  equity 
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in  another  person,  in  either  case  the  estate  must,  in  the  hands 
of  the  purchaser,  answer  all  the  claims  to  which  it  would  have 
been  subject  in  the  hands  of  the  vendor.  Therefore  the  sureties 
of  the  purchaser  of  land  at  a  sale  made  by  the  clerk  and  mas- 
ter, under  a  decree  of  the  court  of  equity,  where  tlie  title  is  re- 
tained until  the  purchase  money  shall  be  paid,  have  a  right, 
upon  the  insolvency  of  their  principal  before  the  payment  of 
the  debt,  as  against  one  purchasing  from  him  horM  fide  and  with- 
out notice  of  the  non-payment  of  the  purchase  money,  to  have 
tlie  land  sold  for  their  reimbursement,  if  they  have  paid  the 
debt,  or  for  their  exoneration,  if  they  have  not  yet  paid  it. 
Polk  V.  Gallant,  2  Dev.  and  Bat.  Eq.,  395.  S.  P.,  Arnold  v.  Hicks, 
3  Ired.  Eq.,  17. 

22.  If  a  note  discounted  at  bank  for  the  benefit  of  a  principal, 
with  three  sm-eties.  be  discharged  at  maturity  by  the  proceeds 
of  another  note,  discounted  with  only  two  of  the  sureties,  the 
third  having  died  before  the  first  note  fell  due,  the  estate  of  the 
latter  will  not  be  liable  to  contribute,  upon  the  insolvency  of 
the  principal,  and  the  payment  of  the  renewal  note  by  the  sure- 
ties thereto,  although,  when  they  executed  it,  they  supposed 
that  the  estate  of  the  deceased  would  be  liable  upon  it.  Hutch- 
ins  V.  McCaiiley,  2  Dev.  and  Bat.  Eq ,  399. 

23.  Where  a  debtor  makes  a  convej'ance  of  personal  property 
without  consideration,  his  sureties,  wiio  have  paid  the  debt,  and 
have  afterwards  established  their  claim  at  law  against  the  debtor, 
are  entitled  to  be  substituted  to  the  rights  of'  the  creditor  in  a 
court  of  equity,  and  to  have  a  decree  for  the  sale  of  the  pro- 
perty to  satisfy  that  demand— all  the  other  property  of  the 
debtor  being  exhausted.     Taium  v.  Tatum,  1  Ired.  Eq..'  113. 

.24.  Where,  in  such  case,  the  sureties  had  brought  an  action 
at  law  upon  their  claim  against  the  administrators,  who  had  the 
claim  of  fully  administered  found  in  their  favor,  this  -was  held 
not  to  be  a  bar  to  the  bill  of  the  sureties  to  subject  the  property 
in  question,  when  the  administrators  do  not  rely  upon  the  ver- 
dict and  judgment  at  law  as  a  defence,  but  admit,  in  their  an- 
swers, that  the  property  was  not  considered  by  the  jury  in  their 
computation  of  assets.  Nor  is  it  any  objection  to  the  plaintiff's 
recovery  in  this  case,  that  they  proceeded  against  the  lands, 
which  proved  insufficient  to  satisfy  their  demand.  Whether 
the  verdict  and  judgment  at  law  would  have  been  a  bar,  but  for 
these  admissions,  quaere.     Ibid. 

25.  The  suret}^  for  an  appeal,  in  an  action  at  law,  from  the 
county  to  the  superior  court,  cannot  have  the  case  re-examined 
in  a  court  of  equity,  upon  the  allegation  that  the  verdict  and 
judgment  at  law  were  unjust;  unless  it  also  appear  that,  by 
concert  and  collusion  between  the  plaintiff  and  defendant  at 
law,  such  unjust  judgment  was  suffered  for  the  mere  purpose  of 
,clia.i'ging  the  surety,  when  ,the  principal  wag  not  regally  charge- 
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able  by  reason  of  his  insolvency;  or  unless  lie  alleges  a  ground 
upon  which  the  defendant  at  law,  himself,  could  have  had  the 
judgment  re-examined  in  a  court  of  equity.  Piercy  v.  Piercu, 
1  Ired.  Eq.,  214. 

26.  Where  two  persons  engage  in  a  common  risk  as  sureties 
for  a  third,  and  one  of  them  subsequently  takes  an  indemnity 
from  the  principal  debtor,  it  enures  to  the  benefit  of  both.  Gr&- 
gory  v.  BlurrelJ,  2  Irel  Eq.,  233. 

27.  A  surety  has  no  right  to  call,  in  equity,  upon  his  co-surety 
for  contribution,  without  showing  that  he  could  not  obtain  satis- 
faction from  their  common  principal  for  the  amount  he  had  paid. 
Rainey  v.  YarbowwjJi,  2  Ired.  Eq.,  249. 

28.  The  right  of  contribution  exists  between  co-sureties,  when 
the  principal  is  insolvent,  and  that,  whether  they  are  so  by  sep- 
arate instruments  or  by  the  same  instrument.  Bell  v.  Jasper,  2 
Ired.  Eq.,  597. 

29.  Where  sureties  are  liable  by  virtue  of  different  and  sepa- 
rate penal  bonds,  each  set  of  sureties  is  liable  in  proportion  to 
the  amount  of  the  penalties  of  the  bonds  respectively.     Ibid. 

30.  Whether  a  surety  to  a  debtor  can  or  cannot,  in  07iy  case, 
require  the  creditor  to  resort  to  a  collateral  security,  which  he 
has  obtained  from  the  principal  debtor,  he  certainly  cannot  re- 
quire him  to  look  to  such  security  in  the  first  instance,  if  it  be 
not  plainly  a  valid  security,  under  Avhich  the  creditor  can  have 
speedy,  direct  and  cei'tain  redress.  Gary  v.  Cannon,  3  Ired. 
Eq.,  64. 

31.  The  right  of  a  surety  to  have  contribution  from  his  co- 
surety, in  equity,  is  not  founded  upon  any  principle  of  contract, 
but  is  the  result  of  natural  justice.     Allen  v.   Wood,   3  Ired.  Eq., 

32.  When  one  surety  brings  a  bill  for  contribution  against  a 
co-surety,  he  should  at  least  allege  that  the  principal  is  insolvent, 
so  that  he  can  have  no  redress  against  him.  For  the  equity  of 
a  plaintiff,  seeking  contribution  from  a  co-sursty,  lies  in  the 
insolvency  of  the  principal.     Ibid.  \ 

33.  Where  money  is  advanced  by  the  principal  to  one  of  the 
sureties,  to  discliarge  the  debt,  before  the  debt  is  actually  dis- 
charged, the  co-surety  may  file  his  bill  in  equity  for  an  account 
and  for  relief     Ibid.. 

34.  But  if  the  money  is  paid  by  the  principal,  after  the  debt 
has  been  discharged  by  the  sureties,  to  one  of  two  sureties,  to 
reimburse  both,  then  the  co-surety  has  his  remedy  against  the 
surety  receiving  the  money,  by  an  action  at  law  for  money  had 
and  received,  and,  therefore,  cannot  support  a  suit  in  equity. 
Ihid. 

35.  Whenever  a  collateral  security  on  the  property  of  th.e 
principal  is  given  to  or  obtained  by  a  creditor,  by  whatever 
means,  it  amounts  to  a  specific  appropriation  of  those  effects  tO' 
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tlie  debt,  and  therefore  the  surety  is  entitled  to  the  benefit  of  it, 
as  well  as  the  creditor;  and  the  creditor  is  under  a  duty  to  the 
surety,  which  will  be  enforced  in  equity,  not  wilfully  to  impair 
the  security  or  omit  to  enforce  satisfaction  of  it.  ^mith  v.  JIc- 
Leod,  3  Ired.  Eq.,  390. 

3(>.  "Where  a  guardian  gives  several  successive  bonds  for  the 
faithful  discharge  of  his  trust,  the  sureties  on  each  bond  stand 
in  the  relation  of  co-sureties  to  the  sureties  on  every  other  bond- 
the  only  qualification  to  the  rule  being,  that  the  sureties  are 
bound  to  contribution  only  according  to  the  amount  of  the  pen- 
alty of  the  bond,  in  which  each  class  is  bound,  Jones  v.  Ham, 
3  iVed.  Eq.,  502. 

37.  Where  A,  B,  C,  D,  E  and  F  were  sureties  on  an  administra- 
tion bond,  and  judgment  was  recovered  at  law  against  them  and 
their  principal,  and  A  and  B  had  the  judgment  assigned  for  their 
benefit,  and  then  the  principal  and  tlie  other  sureties  filed  an 
injunction,  which  was  dissolved,  and  judgment  rendered  in  the 
court  of  equity  against  all  the  plaintiffs  m  the  injunction  bond, 
and  their  sureties.  Held,  that  A  and  B,  the  sureties,  who  did 
not  join  in  the  bill  for  an  injunction,  were  not  bound  to  contri- 
bution to  the  other  sureties,  parties  to  the  injunction  bill, 
though  A  and  B  were  original  sureties  for  the  debt;  because  the 
principal  having  joined  in  the  injunction  suit,  the  others,  who 
were  united  with  him,  were  his  sureties  in  that  suit,  to  the  ex- 
clusion of  A  and  B.     Daniel  v.  Joyner,  3  Ired.  Eq.,  513. 

38.  Where  A,  being  the  principal  in  a  bond,  gave  a  deed  in 
trust,  one  of  the  provisions  of  which  was  that  tlie  trustee  should 
"  save  harmless  B,"  Avho  was  a  surety  in  the  bond,  and  another 
that  the  trustee  "whenever  required  by  the  creditors  of  A,  or 
by  any  surety,  who  may  be  threatened  with  loss  by  reason  of 
his  suretvship,  shall  proceed  to  sell  suflicient  property  to  an- 
swer the^nds  of  this  deed  in  trust,"  it  ivas  held  that  the  trustee 
was  not  bound  to  wait  until  the  surety  Avas  actually  damnified, 
by  having  been  compelled  to  pay  the  money,  but  that  it  was  the 

"duty  of  the  trustee  to  relieve  him  from  his  responsibility,  when- 
ever he  had  the  funds  in  hand  for  that  purpose.     Ibid. 

39.  Where  a  surety  received  from  his  principal  bonds  on  other 
persons  sufficient  to  discharge  a  debt,  for  Avhich  he  and  a  co- 
surety were  responsible,  and  for  his  personal  convenience  de- 
layed the  collection  of  those  bonds,  and  then  obtained  an  equit- 
able assignment  of  the  judgment  against  his  principal,  his  co- 
surety and  himself,  it  loas  held  that  equity  would  not  permit  him 
to  enforce  the  collection  of  one  half  of  this  judgment  against  his 
co-surety,  until  he  showed  that  he  could  not,  by  reasonable  dili- 
gence, have  collected  the  bonds  so  received  by  him.     Iliid. 

40.  The  principle  is  settled  that,  where  the^intention  is  mani- 
fest, a  court  of  equity  Avill  always  relieve  against  mistakes  in 
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agreements,  as  well  in  the  case  of  a- surety  as  of  others.     Sutler 
V.  Durham,  o  Ired  Eq*,  589. 

41.  As  one,  when  he  is  about  becoming  surety  with  others,  • 
may  stipulate  for  a  separate  indemnity  fur  himself,  and  the  co- 
sureties would  only  be  entitled  to  a  surplus  after  his  reimburse- 
ment, so,  after  two  persons  Have  become  sureties  for  a  common 
principal,  they  may,  by  agreement  between  themselves,  renounce 
their  right  to  take  benefit  from  any  securities  they  may  respec- 
tively obtain,  and  each  undertake  to  look  out  for  himself  exclu- 
sively, for  an  indemnity  from  the  principal,  or  for  contribution 
from  another  co-surety.     Long  v.  Brirnctf,  3  Ired.  Eq ,  Gol. 

42.  When  a  surety  files  his  bill  against  a  co-surety  for  contri- 
bution, and  the  latter  sets  up  an  agreement  as  a  bar  to  the  for- 
mer's claim,  that  agreement  must  be  proved  at  the  hearings  It 
cannot  be  the  subject  of  a  reference  to  the  master.     Ihid. 

43.  Where  the  purchaser  of  land  under  a  sale  made  by  the 
clerk  and  master,  to  whom  title  had  been  made  before  the  pur- 
chase money  was  paid,  contrary  to  the  order  of  the  court,  con- 
veyed the  land  to  another  person  who  had  notice  thai:  the  pur- 
chase money  was  not  paid,  it  was  held  that  the  lien  on  the  land 
in  favor  of  the  original  owners  still  continued,  and  that  the  surety 
of  the  purchaser  at  the  clerk  and  master's  sale,  who  had  been 
compelled  to  pay  the  purchase  money,  should  be  substituted  to 
the  rights  of  the  original  owners.  Barries  v.  Morris,  4  Ired. 
Eq.,  22. 

44.  For  any  sum  which  a  surety  for  the  price  of  land  pur- 
chased by  another  has  paid,  or  is  liable  to  pay  on  that  account, 
he  has  an  equity  to  be  reimbursed  or  exonerated  by  a  sale  of  the 
land;  and  to  that  end  he  has  a  right  to  file  his  bill  to  prevent  a 
conveyance  to  the  purchaser  by  the  vendor  who  has  kept  the 
title  as  a  security  for  the  pvu'chase  money.  Smith  v.  Smith.  5 
Ired.  Eq.,  34.      \  \  .      •.  . 

45.  A  creditor  is  not  bound  to  a  surety  for  active  diligence 
against  the  principal;  for  it  is  the  contract  of  the  surety  that  the 
principal  shall  pay  the  debt,  and  it  is  his  business  to  see  that  he 
does.  Therefore,  forbearance  merely,  the  omission  to  sue,  or, 
after  suit,  to  take  judgment,  or  to  sue  out  execution,  although  it 
may  be  from  the  wish  not  to  distress  the  principal,  and  the  con- 
sequence of  communications  fi'oin  him,  and  although  the  cred- 
itor may  not  inform  the  surety  of  the  principal's  want  of  punc- 
tuality, will  not  discharge  the  surety.  Pipkin  v.  Bond,  5  Ired. 
Eq.,  91. 

46.  But  if  the  creditor  parts  from  a  security  lield  by  him, 
either  for  favor  to  the  principal,  or  from  any  other  motive  of  bad 
faith  to  the  surety;  or,  without  the  privity  of  the  surety  makes  a 
contract  with  the  debtor  for  forbearance,  so  that  he  cannot  right- 
fully sue  him,  and  thus  disable  hiriifeelf  to  receive  payment  from 
tlie  surety,  and  transfer  to  him  ^  his  securities  at  any  moment- 
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the  sin-etv  may  require  it  of  bini,  in  these  cases  he  discharges 
the  surety;  for  while  the  creditor  is  not  bound  to  dihgence,  he  is 
bound  not  to  increase  the  risk  of  the  surety  by  any  act  of  his; 
and  if  he  does  any  thing  which  has  that  effect,  he  can  no  longer 
look  to  the  surety.     Ihid. 

47.  In  an  application  by  a  surety  to  a  court  of  equity  for  relief- 
in  a  case  of  such  forbearance,  it  is  not  necessary  for  him  to  set 
forth  or  prove  what  damage  he  has  sustained,  or  whether  he  has 
sustained  any.     Ihkl. 

48.  Delay,  merely,  by  the  creditor,  io  sue  the  principal  debtor 
does  not  discharge  the  surety.     Carter  v.  Jones,  5  Ired.  Eq.,  l\'{5. 

49.  Where  a  creditor  having  a  judgment  against  his  princi- 
pal debtor  and  a  surety,  the  surety  without  the  consent  of  the 
creditor  had  an  execution  issued  and  levied  upon  the  property 
of  the  principal,  4^  w«.s  held  that  the  creditor  had  a  right  to 
withdraw  the  execution  and  discharge  the  levy,  without  making 
himself  liable  to  the  surety.     Forbes  v.  Smith,  5  Ired.  Eq.,  369. 

50.  There  was  a  judgment  against  a  principal  and  two  sure- 
ties, and  an  execution  levied  on  the  property  of  one  of  the  sure- 
ties. A  bought  this  property  from  this  surety,  pending  the  levy, 
and  afterwards  obtained  an  assignment  ol  the  judgment,  to  en- 
able him  to  have  the  whole  amount  satisfied  out  of  the  property 
of  the  co-surety,  and  issued  an  execution  for  that  purpose.  It 
was  held  that  a  court  of  equity  would  restrain  him  trom  collect- 
ing out  of  the  co-surety  more  than  the  fair  proportion  which 
the  latter  owed,  whether  A  had  actual  notice  of  the  lien  of  the 
execution  or  not.     Dobson  v.  Prather,  6  led.  Eq.,  31. 

51.  A  surety  to  a  guardian  bond  is  not  discharged  from  his 
liability,  by  the  guardian's  giving  a  new  bond  with  other  sure- 
ties.    Jones  V.  Blanfon,  6  Ired.  Eq.,  115. 

52.  A  co-surety  who  is  in  this  state  will  have  to  make  contri- 
bution, without  regard  to  the  share  of  contribution,  which  an 
absent  co-surety  would  have  had  to  pay,  had  he  been  within  the 
reach  of  the  process  of  our  courts.     Ibid. 

53.  A  snrety  to  guardian  bond,  wlien  sued  by  the  wards,  is 
not  bound  to  avail  himself  of  the  statute  of  limitations.     Ihid. 

54;  All  the  bonds  given  by  a  guardian  are  but  securities  for  the 
game  thimg,  and  the  sureties  on  each,  bond  are  bound  to  contri- 
bute, but  their  liabilities  are  in  proportion  to  the  amount  of  their 
respective  bonds.     Ibid. 

55.  It  is  a  principle  of  equity,  that  when  land  is  sold  by  a 
clerk  and  master  under  a  decree  of  a  court  of  equity,  and  the 
legal  title  is  retained  until  the  purchase  money  is  paid,  if  the 
principal  become  insolvent  before  so  doing,  the  sureties  have 
an  immediate  equity,  either  before  paying  tlie  money  or  after, 
to  subject  the  land.     Egerton  v.  Alley,  6  Ired.  Eq.,  188. 

56.  Where  a  suit  is  brought  at  law  against  two  persons,  a 
finding  of  the  jury  that  one  of  the  defendants  is  principal  and'- 
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the  other  surety,  if  binding  at  all  between  the  parties,  does  not, 
in  equity,  establish  the  relation  of  suretyship.  Lowder  v.  Nod- 
ing,  8  Ired.  Eq.,  208. 

57.  Where  A  and  B  were  co-sureties  on  an  administration 
bond,  and  having-  been  sued  on  the  same,  while  the  suit  was 
pending  compromised  it  by  the  payment  of  $1,100  each,  under 
the  advice  ot  counsel  and  under  an  honest  belief  that  both  were 
liable  to  a  larger  amount  on  account  of  the  devastavit  and  insol- 
vency of  their  principal ;  and  it  Avas  afterwards  discovered  that 
B,  v»4io  had  administered  on  the  estate  of  the  principal,  had  by 
a  misapprehension  of  law,  but  acting  under  legal  counsel  and 
in  good  faith,  erroneously  given  up  assets  of  their  principal  to 
another  claim,  which,  if  they  had  been  held  by  him,  would 
have  saved  them  both  from  loss  by  the  suretyship;  yet  it  iva^ 
held  that  as  B  had  acted  in  good  faith,  without  fraud,  and  with- 
out concealing  from  A  the  fact  that  he  had  parted  with  the  as- 
sets, A  could  not  throw  the  whole  loss  on  him.  Brandon  v. 
Medley,  1  Jones  Eq.,  313. 

58.  Where  a  creditor  fraudulently  removes  his  debtor,  with  an 
intent  to  hinder  and  delay  the  surety  in  the  collection  of  such 
sum  as  he  might  have  to  pay  for  sucli  debtor,  a  court  of  equity 
■wall  enjoin  him  from  collecting  the  debt  out  of  the  surety.  Smith 
V.  Hays,  1  Jones  Eq.,  321. 

59.  Where  a  principal  debtor,  with  money  in  his  pocket,  suf- 
fers the  property  of  his  surety  to  be  sold,  and  becomes  hirmself 
the  purchaser,  it  is  doubtful  whether,  even  at  kav,  the  sale,  as 
against  the  surety,  is  not  a  mere  nullity ;  but  certainly,  in  a  court 
of  equity,  such  a  purchaser  will  not  be  allowed  to  set  up  a  title 
thus  acquired  against  his  surety.  Ferry  v.  Yarbroiiglt,  3  Jones 
Eq.,  66. 

60.  If  one  surety  by  any  means  gets  a  fund  belonging  to  the 
principal,  he  is  not  at  liberty  to  take  the  entire  beneht  of  it  to 
himself,  but  must  share  it  with  his  co-surety.  Hence,  a  surety 
who  acquires  a  right  to  retain,  by  becoming  administrator  of  his 
principal,  must  divide  the  benefit  with  his  co-sureties.  Leo.ry 
V.  Cheshire,  3  Jones  Eq.,  170. 

61.  Where  a  surety  is  liable  for  only  one  debt  of  his  principal, 
the  latter  cannot  assign  a  debt  due  him  from  the  surety  to  the 
prejudice  of  the  surety;  but  where  he  is  liable  for  several  differ- 
ent debts  of  the  same  principal,  the  latter  has  a  right  to  assign 
a  debt  due  him  by  his  surety,  for  the  security  of  any  such  debt 
as  he  may  think  proper,  if  it  be  equal  in  amount  to  the  one  as- 
signed.   "Miller  v.  Cherry,  4  Jones  Eq.,  197. 

'o^.  Where  a  surety  is  privy  to  a  deed  of  trust  which  includes, 
as  a  part  of  the  trust  fund,  a  debt  due  by  him  to  the  grantor  in 
trust,  and  the  deed  being  greatly  to  his  advantage,  he  makes  no 
objection  at  the  time  to  the  insertion  of  his  debt,  he  is  held  to 
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liave  waived  for  a  compensation  any  equity  he  may  have  had 
against  the  insertion  of  it  as  a  part  of  the  trust  fund.     Ibid. 

63.  Where  a  surety  has  paid  money  for  his  principal,  he  is 
entitled  to  an  assignment  of  all  the  securities  which  the  creditor 
held,  and  to  substitution,  and  in  such  case  the  creditor  need  not 
be  a  party,  I,)ut  where  he  has  not  paid  the  debt,  he  may  still  have 
relief,  but  the  creditor  must  be  a  party  to  the  suit.  Towe  v. 
Neichohl,  4  Jones  Eq.,  212. 

64.  Where  it  appeared  that  a  person  took,  without  endorse- 
ment, from  a  guardian  notes,  payable  to  him  as  such,  by  paying 
the  money  in  full,  which  w^as  done  at  the  request  of  the  makers 
of  tl;ie  notes  to  avoid  being  sued  thereon,  it  ivas  held  that  there 
was  no  fraud  in  taking  the  notes  from  the  guardian  under  the 
•circumstances  mentioned,  and  that  the  sureties  of  the  guardian 
had  no  ground  upon  which  to  seek  for  exoneration  by  following 
the  notes.     Ibid. 

65.  Where  a  note,  prepared  for  the  purpose  of  being  discount- 
ed at  a  banlc,  Avas  left  by  the  maker  with  A  to  be  offered  at  bank, 
upon  an  understanding  that  A  should  draw  the  proceeds,  and 
therewith  pay  oft"  a  smaller  note  which  the  maker  owed  the 
bank,  and  retain  the  residue  in  discharge  of  debts  which  the 
maker  owed  him,  and,  on  the  refusal  of  the  bank  to  discount  the 
note,  it  was  further  agreed  between  the  same  parties,  that  A 
should  keep  the  note  as  security  for  the  debts  due  to  him,  U  ivas 
held  that  a  judgment  obtained  in  a  court  of  law  on  such  note 
could  not  be  impugned  for  any  matter  that  could  have  been 
pleaded  to  the  action  at  law,  and  that  it  was,  in  the  first  place, 
applicable  to  the  indemnity  of  the  sureties  of  the  maker,  or  other 
party  who  Iiad  paid  the  debt  due  the  bank,  and  that  the  remain- 
der was  applicable  to  the  claims  of  A  against  the  maker.  Tysor 
V.  Lutterlofi,  4  Jones  Eq.,  247. 

lo6.  A  surety,  who  pays  the  debt  of  his  principal  under  a  judg- 
ment, has  an  equity  to  have  the  judgment  assigned  by  the  credi- 
tor to  a  trustee  for  his  reimbursement,  and  to  pursue  the  bail  of 
his  principal  for  that  purpose.  Hanner  v.  Douglass,  4  Jones  Eq., 
262. 

67.  A  surety,  upon  the  principle  of  quia  timet,  may  file  a  bill 
against  a  counter-surety,  to  enforce  his,  the  surety's,  exoneration, 
though  he  may  not  have  paid  the  debt;  and  his  insolvency  will 
be  no  objection  to  the  relief  sought.  Ferrer  v.  Barrett,  4  Jones 
Eq.,  455. 

68.  Where  goods  v^^ere  placed  l)y  a  debtor  in  the  hands  of  his 
surety  for  the  purpose  of  indemnifying  him  against  certain  debts, 
which  he,  the  surety,  immediately  paid  off,  it  luas  held  that  the 
fact  of  the  surety's  paying  off  the  debts  instead  of  handing  the 
money  to  the  debtor  to  pay  them,  as  had  been  agreed,  gave  the' 
debtor  no  right  to  convey  his  claim  on  the  surety,  in  relation  to 
the  goods,  for  the  securitv  of  other  debts,  or  make  the  suretv 
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account  for  the  value  of.  them,  without  allowing  him  credit  fov 
the  application  made  of  them  to  the  payment  of  the  debts  for 
which  he  was  surety.      Williams  v.  Howard,  5  Jones  Eq.,  38. 

69.  Where  a  principal  got  a  surety  to  sign  a  note,  with  an  un- 
derstanding that  it  was  not  to  be  binding  unless  signed  by  as 
third  person  also,  and  such  person's  signature  was  not  procured, 
qucere,  whether  on  the  note's  being  used  to  secure  a  pre-existing 
debt  of  the  principal,  the  surety  could  avail  himself  of  this  breach 
of  confidence  as  a  defence  to  the  note.  Toumsend  v.  Moss^  5 
Jones  Eq.,  l-fD. 

70.  In  a  deed  of  trust  to  indemnify  sureties  by,  giving  them  ^ 
the  preference,  the  debt  of  the  creditor  supplies  the  consideration 
to  support  the  deed;  the  creditor's  interest  is,  therefore,  the  pri- 
mary object  to  be  protected  in  equity,  and  the  surety's  in demnit}', 
thoiigh  expressed  to  be  first,  is  but  secondary  and  incidental  to 
the  other  object.      Wisicall  v.  Potts,  5  Jones  Eq.^  184. 

71.  AVhere  a  surety  intended  to  be  indemnified  in  a  deed  of 
trust  made  a  composition  in  writing  with  the  creditors,  by  which 
they  took  a  part  of  their  debts,  retaining  their  rights  to  enforce 
their  claims  against  others  bound  for  the  same  debts,  but  dis- 
charging the  said  surety  from  all  further  liability  for  the  debt, 
and  it  being  left  doubtful  in  the  said  composition  which  party- 
should  have  the  security  afforded  by  the  deed  of  trust,  it  was 
held  that  the  nature  and  purposes  for  which  the  law  allows  deeds 
of  trust,  preferring  creditors,  at  all  are  very  weighty  considera- 
tions in  determining  the  question      Ibid. 

72.  Where  A,  B  and  C  signed  a  bond  upon  which  judgment 
was  obtained,  and  C  paid  it  off,  and  had  it  assigned  to  his  use,, 
and  sought  to  collect  the  whole  from  B,  who^  he  alleged,  was  a 
co-principal  with  A,  who  was  insolvent,  and  B  filed  a  bill  of  in- 
junction to  enjoin  the  collection  of  caie-half,  upon  the  ground  that 
he  and  C  were  co-^sureties,  and  C  confessed  in  his  answer  that 
he  had  signed  without  any  request  from  B,  but  only  upon  the 
assurance  of  A.  that  B  was  a  co-principal,  it  to  as  Iteld  Wvcxi  the 
onus  was  upon  C  to  show  that  in  truth  B  was  a  co-principal. 
Kearney  v.  Harrell,  5  Jones  Eq.,  199. 

73.  A  bond  to  indemnify  one  as  the  surety  of  B  against  all 
notes,  bcmds,  &c.,  signed  and  executed  for  B,  extends  to  notes, 
bonds,  &c.,  signed  and  executed  for  B  &  Co.  QuicJcell  v.  iZf??- 
c?erso7i,  T)  Jones  Eq.,  286.  ^ 

See  (Election,  10.)  (Evidence — Proceedings  in  otiier  suits^ 
3.)  (Executors  and  Administrators — Of  their  liability  to  lega- 
tees andnext  of  kin,  46.)  (Subrogation,  7t-9~10~11-12-15~17- 
19.)     (Trustees  and  trusts,  46.)  . 
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SURRENDER. 

I".  Where  a  person  was  entitled  to  a  contingent  interest  in  two 
slaves,  under  a  certain  deed,  and  afterwards  the  same  grantor 
made  another  deed  conveying  the  same  slaves  and  much  other 
property  in  trust  for  the  grantee  in  the  first  deed  and  others, 
giving  an  indefeasible  interest  in  the  whole  to  each  one,  and 
such  prior  grantee  acted  as  trustee,  sold  all  the  property  but  the 
two  slaves,  divided  the  proceeds  and  took  his  share  of  them,  it 
was  held  that  he  was  to  be  considered  as  having  surrendered  or 
abandoned  his  claim  under  the  former  deed,  aud,  therefore,  that 
he  was  l)0uud  to  sell  the  two  slaves,  and  distribute  the  proceeds 
of  them  as  he  had  done  those  of  the  other  property.  Brame  v. 
Bmme,  2  Jones  Eq.,.280. 


TAXES. 

1.  An  act  which  levies  money  from  the  citizen  should  not  re- 
ceive a  strained  construction  against  him.  If  there  be  a  fair 
doubt,  he  should  have  the  advantage  of  it.  Attorney  General  v. 
Bank  of  Neiohern,  1  Dev.   and  Bat.  Eq.,  216. 

2.  The  sheriff's  deed  alone  for  land  sold  for  taxes  will  not  pass 
the  title,  but  it  must  appear  that  the  taxes,  for  which  the  sale 
was  made,  were  due,  as  his  authority,  to  sell.  Garrett  v.  White, 
3  Ired.  Eq.,  131. 

3.  The  tax  imposed  upon  legacies  by  the  act  of  1846,  ch.  72, 
is  to  be  paid  by,  or  charged  to,  the  legatees  respectively.  Hun- 
ter V.  Hasted,  Busb.  Eq.,  141.  (See  act  of  1858,  ch.  25,  sec.  27, 
par.  18.) 

4.  Where  a  person  domiciled  in  Canada  died  intestate  and 
without  issue,  leaving  property  in  this  state,  it  tvas  Jieldihut  the 
brother  of  the  intestate,  who  received  the  property  from  the  ad- 
ministrator appointed  here,  was  liable  to  the  tax  imposed  by 
our  law  on  his  collateral  distributive  share.  Alvany  v.  Potvell 
2  Jones  Eq.,  51. 

5.  A  tax  on  the  stockowned  by  individuals  in  a  bank  is  a  dif- 
ferent thing  from  that  on  the  capital  stock  of  tlie  bank.  Bank 
stock,  or  the  stock  owned  by  individuals,  is  "  the  individual  m- 
terest  in  the  dividends,  as  they  are  declared,  and  a,  j^ro  rata  dis- 
tribution of  the  effects  of  the  bank  on  hand  at  the  expiration 
of  the  charter.  The  capital  stock  of  the  bank  is  the  whole  un- 
divided fund  paid  in  by  the  stockholders,  the  legal  right  to 
which  is  vested  in  the  corporation,  to  be  used  and  managed,  in, 
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trust  for  the  benefit  of  the  members."  Hence  there  may  be  im- 
posed a  tax  on  the  dividends  received  by  the  individual  stock- 
holders, though  by  the  charter  the  capital  stock  of  the  bank  may 
be  exenipted  from  taxation.  Public  Treasurer  v.  Pehvay^  2  Jones 
Eq.,  396. 

6.  Bequests  to  colleges  and  churches  are  subject  to  the  tax  im- 
posed upon  devises  and  legacies  to  strangers  by  the  Eevised  Code, 
ch.  99,  sec.  7,  class  3.     Barrinr/er  v.  Cowcm,  2  Jones  Eq.,  436. 

7.  Where  a  testator  or  intestate  had  his  domicil  abroad  and 
his  personal  estate  was  there  also,  it  tvas  held  that  under  the 
Eevised  Code,  ch.  99,  sec.  7,  a  tax  was  not  demandable  of  collat- 
erals succeeding  to  the  same,  although  they  Avere  resident  in 
this  state.     State  v.  Brim,  4  Jones  Eq,,  300. 

8.  The  8th  section  of  the  99th  chapter  of  the  Eevised  Code, 
which  directs  the  tax  on  legacies  to  strangers  in  blood,  imposed 
by  the  preceding  section,  to  be  retained  by  the  executor  or  ad- 
ministrator "  upon  his  settlement  of  the  estate,"  and  directs  the 
tax  to  be  paid  into  the  clerk's  office,  has  reference  to  the  settle- 
ment with  the  person  to  whom  the  legacy  is  bequeathed,  and 
not  to  the  final  settlement  of  the  estate,  and  the  tax  must  be 
paid  into  the  office  on  the  settlement  with  the  legatee.  Attor- 
ney General  v.  Allen,  6  Jones  Eq.,  144. 

9.  A  legacy  in  remainder  to  collateral  kindred  is  liable  to  the 
taxed  imposed  by  the  act  of  1846,  ch.  72 ;  sucli  tax  is  payable 
immediately,  and  the  proper  mode  of  suing  for  it  is  by  a  bill  in 
equity,  in  the  nature  of  an  information,  in  the  name  of  the  At- 
torney General.     Attorney  General  v.  Pierce,  6  Jones  Eq.,  240. 

10.  A  court  of  equity  will  entertain  a  bill  against  a  munici- 
pal corporation,  for  the  purpose  of  trying  the  legality  of  a  tax 
imposed  by  the  corporation.  Worth  v.  Commissioners  of  Pay- 
etteville,  1  Winst.  Eq.,  70. 

11.  Whether  such  a  bill  would  be  entertained  to  restrain  the 
collection  of  taxes  imposed  by  the  general  government,  or  by 
the  State  or  a  county,  quaere.     Ibid. 

12.  The  legislature  may  authorize  a  municipal  corporation  to 
lay  taxes  on  the  town  property,  the  persons,  and  the  subjects  of 
taxation  incident  to  the  persons,  of  those  who  have  a  business 
residence  in  town,  though  they  have  a  residence  also  out  of 
town.     Ibid. 

See  (Constitution — Construction  of  various  clauses  of  the 
constitution,  5-8-9-10.)     (Widow — Her  right  to  dower,  1.) 
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TENANT  FOR  LIFK 

1.  A  devisee  for  life  is  entitled  to  the  crop  growing  at  his 
death;  as  a  legatee  for  life  is  to  the  Increase  of  cattle  and  the 
interest  of  money.     Perry  v.    Terrel,  1  Dev.  and  Bat.  Eq.,  441. 

2.  In  estimatuig  the  relative  value  of  a  life  estate  and  a  re- 
mainder or  reversion  in  real  property,  there  is  no  general  rule 
which  can  be  properly  applied  in  this  state.  Every  case  must 
depend  upon  its  own  "'peculiar  circumstances,  to  be  weighed  and 
adjudged  on  a  reference  to  the  master.  Atkins  v.  Kron,  8  Ired. 
Eq.,  1. 

3.  If  exceptions  are  taken  to  the  master's  report  on  the  sub- 
ject, the  court  will  only  look  to  the  evidence  produced  before 
him;  and  if  not  satisfied,  will  refer  the  case  back  for  other  and 
fuller  proof     Ibid. 

4.  The  best  mode  in  cases  of  this  kind,  when  the  parties  are 
upon  an  equal  footing,  so  far  as  regards  the  protection  of  their 
interests,  is  to  have  a  sale  of  the  premises,  after  which  the  re- 
lative estimate  can  be  easily  made.     Ibid. 

5.  ^Miere  houses  devised  to  A  for  life,  remainder  to  B,  were 
insured,  and  after  the  testator's  death,  were  consumed  by  fire 
and  the  insurance  money  was  paid;  it  icas  held  that  A,  the  ten- 
ant for  life,  was  entitled  to  the  interest  on  the  insurance  money, 
in  lieu  of  her  right  to  the  houses  devised,  during  her  life,  and 
after  her  death,  the  principal  was  to  be  paid  to  B,  the  remain- 
derman; that  the  executors  were  not  authorized  to  pay  the 
money  to  A,  but  it  was  their  duty  to  keep  it  secure,  psying  to 
A  the  interest  annually,  and  that  the  premiums  of  insurance 
were  a  charge  against  A  and  B.  Graham  v.  lioherts,  8  Ired.  Eq. 
99. 

6.  If  the  profits  of  property  bequeathed  for  life,  and  then 
over,  be  taken  for  payment  of  debts,  the  tenant  for  life  may 
claim  from  the  remainderman  a  contribution,  in  proportion  to 
the  value  of  their  respective  interests.  Chesson  v.  Chesson,  8 
Ired.  Eq.,  141. 

7.  The  increase  of  personal  property,  except  slaves,  belongs 
to  the  tenant  for  life,  as  a  compensation  for  the  trouble  and  ex- 
pense of  taking  care  oi  the  original  stock.  Saunders  v.  Haugh- 
ton,  8  Ired.  Eq.,  217. 

8.  But  it  is  settled  in  this  state,  that  where  such  property  is 
of  a  perishable  nature,  or  may  be  consumed  in  the  use,  it  is  the 
duty  of  the  executor  to  sell  it,  and  pay  over  the  interest  only  to 
the  tenant  for  life.  Where  that  is  not  done,  but  the  property 
itself  is  delivered  to  the  tenant  for  life,  the  increase,  such  as 
of  cattle,  &c.,  belongs  to  him,  and  the  remainderman  is  only  en- 
titled to  the  original  stock.     Ibid. 

9.  Where  personal  property,  slaves  excepted,  is  given  to  one 
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for  life,  with  remainder  over,  the  tenant  for  life  is  entitled  to  the 
use  of  the  specific  property  and  to  the  increase.  But  where,  by 
the  residuary  clause,  a  mixed  fund  is  given  to  one  for  life,  re- 
mainder over,  it  is  the  duty  of  the  executor  to  sell  the  whole,  pay 
'the  interest  to  the  tenant  for  life,  and  keep  the  principal  money 
for  the  benefit  of  the  remainderman.  Tayloe  v.  Bond,  Busb. 
Eq.,  5. 

10.  Where  slaves  have  been  taken  from  a  tenant  for  life,  under 
a  writ  of  sequestration  issued  to  prevent  them  from  being  car- 
ried out  of  the  State,  and  been  hired  out  under  the  order  of  the 
court,  the  tenant  for  life  will  be  entitled  to  the  hires,  and  the 
court  will  order  them  to  be  paid  to  him.  Roioland  v.  Fartin,  1 
Jones  Eq.,  257. 

11.  Where  real  and  personal  property  was  given  by  will  to 
-one  for  life,  who  was  also  appointed  executrix,  with  discre- 
tionary power  to  sell  all  or  any  part  of  the  real  estate  at  any 
time  during  the  continuance  of  the  life  estate,  for  the  payment 
of  debts,  and  the  tenant  for  life  kept  the  property  thus  willed  to 
her  without  paying  the  debts,  it  7vas  held  tliat  she  should  have 
kept  doAvn  the  interest  during  her  life,  and  that,  not  having  done 
so,  her  estate  was  liable  to  that  extent  to  those  in  remander. 
Blount  V.  HaivJdns,  4  Jones  Eq.,  IGi. 

12.  Where  slaves  ran  away  from  a  tenant  for  life  to  a  free 
state  without  her  fault,  and  she,  in  her  efforts  to  recover  them, 
expended  more  than  their  value,  it  vms  held  that  as  her  estate, 
after  her  death,  was  not  credited  with  the  expenses  of  recover- 
ing the  slaves,  it  ought  not  to  be  charged  with  their  value.  Ibid. 

13.  Damages  assessed  against  a  railroad  companj^,  on  the  con- 
demnation of  land  belonging  to  a  tenant  for  life  and  remainder- 
man, must  be  divided  between  the  owners  in  proportion  to  the 
loss  and  inconvenience  sustained  by  each.  Joyner  v.  Co7iyers, 
G  Jones  Eq.,  78. 

14.  A  legatee  for  life  or  years  is  not  bound  to  give  a  bond  for 
the  benefit  of  the  remainderman,  unless  it  is  shown  that  there 
is  danger  of  tlie  propertv  being  wasted  or  eloigned.  Hovah  v, 
Horah,  1  Winst.  Eq.,  lO/. 

See  (cattle  and  other  live  stock.) 


TENANTS  IN  COMMON. 

1.  Where  three  tenants  in  common  sell  their  estate  at  auction, 
confining  the  bidding  to  themselves,  the  purchaser  must  pay  to 
rthe  other  two  the  whole  amount  which  he  bids,  and  not  two- 
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thirds  of  that  amount  only.     Dickerson  v.  Collins,  Conf.  Kep., 
441,  (501.) 

2.  Where  two  deceased  persons  were  tenants  in  common  of 
slaves,  and  the  administrator  of  one,  having  obtained  possession, 
distributed  them  improperl^y,  he  is  liable  to  account  for  their 
value  to  the  next  of  kin  of  his  intestate,  but  not  to  those  of  the 
other.     Sanders  v.  Gadin,  1  Dev.  and  Bat.  Eq.,  86. 

3.  A  tenant  in  common  in  posses  ion  does  not  thereby  become 
a  trustee  for  his  co-tenant.  But  constructive  trusts  may  arise 
between  them  by  reason  of  the  confidence  created  by  their  rela- 
tion.    Ibid. 

4.  One  tenant  in  common  may  purchase  the  interest  of  his  co- 
tenant,  under  an  execution  in  favor  of  himself  or  of  another 
person,  against  the  other  for  the  sole  debt  of  the  latter,  or  under 
an  execution  in  favor  of  a  stranger  against  both  for  a  joint  debt, 
and  such  purchase,  if  fairly  made,  will  be  good  inequity  as  well 
as  at  law.     Beard  v.  Baird,  1  T)ev.  and  Bat.  Eq.,  524. 

5.  An  actual  ouster,  or  disseizin  in  fact,  is  not  necessary  to 
make  the  possession  of  one  tenant  in  common  adverse;  and 
although  the  silent  perception  of  profits  will  not  constitute  an 
adverse  possession,  yet,  if  continued  without  claim  for  a  long 
time,  every  presumption  necessary  to  support  it  will  arise.  Ibid. 

6.  But  where  one,  who  has  in  fact  but  an  undivided  share,  is 
exclusively  in  possession,  under  a  conveyance  for  the  whole,  no- 
toriously claiming  to  hold  in  severalty,  the  possession  can  no 
longer  be  regarded  as  common,  especially  if  the  possession  be 
taken  under  a  color  of  a  conveyance  for  a  share  of  one  of  the 
co-tenants,  though  the  conveyance  may  be  ineffectual.     Ibid. 

7.  Where  a  deed  of  gift  of  slaves  was  made,  and  the  donee  at 
the  same  time  executed  to  the  donor  a  sealed  agreement,  in 
which  he  stipulated  that,  in  a  certain  event,  he  would  divide  the 
slaves  mentioned  in  the  deed  of  gift  equally  between  himself  and 
a  grandson  of  the  donor,  it  loas  held  that  upon  the  event  hap- 
pening, the  grandson  was  tenant  in  common  with  the  donee  of 
the  slaves,  and,  as  such,  was  entitled  to  aportion  of  them,  and  to 
have  an  account  of  their  hires  and  profits,  and  a  decree  for  one- 
half  of  the  same.     Parker  v.  Vick,  2  Dev.  and  Bat.  Eq.,  195. 

8.  One  tenant  in  common  has  a  right  to  charge  his  co-tenant 
with  a  just  proportion  of  the  expenses  incurred  in  relation  to  the 
common  estate.     Peyton  v.  Smith,  2  Dev.  and  Bat.  Eq.,  325. 

9.  A  devise  of  lands  to  "three  children,  to  be  kept  together  as 
joint  stock  until  the  youngest  shall  arrive  at  the  ago  twent^'-one, 
and  then  the  whole  property  and  its  increase  to  be  divided 
equally  between  them,  to  each  one-third  part,"  creates  a  tenancy 
in  common  and  not  a  joint  tenancy,  being  a  gift  of  undivided 
property  in  joint  shares.      Weir  v.  Hum^yhries,  4  Ired.  Eq.,  204. 

10.  Without  a  contract  between  the  parties,  the  sale  to  a  third 
[person  of  the  whole  tract  of  land,  and  receipt  of  the  price  by  one 
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tenant  in  common,  does  not  tnrn  him  into  a  trustee  for  his  co-' 
tenant,  because  the  latter  still  has  the  legal  title  to  his  own  share- 
and  can  have  redress  on  it  at  law.  Milton  v.  Hogue^  4  Ired.  Eq.,. 
415. 

11.  Where  one  tenant  in  common  has  long  been  in  the  recep- 
tion of  the  profits  of  the  estate  held  in  common,  he  is  bound  to 
account  with  his  co-tenant  for  all  his  share  of  the  profits  re- 
ceived, no  matter  at  what  time  received,  unless  there  is  evidence 
of  an  ouster,  or  unless  such  co-tenant  makes  a  demand,  and 
there  is  a  refusal.  In  these  latter  cases  the  statute  of  limita- 
tions begins  to  run  from  the  time  of  such  ouster,  or  such  de- 
mand and  refusal.     Northcott  v.  Casper,  6  Ired.  Eq.,  303. 

12.  In  an  account  between  tenants  in  common  of  land,  used 
for  getting  timber,  the  value  of  the  timber  while  growing  is  to 
be  taken  as  the  rule  of  valuation.  Walling  v.  Burroughs,  8 
Ired.  Eq.,  60. 

13.  AVhen  several  brothers  are  tenants  in  common  of  a  tract 
of  land,  and  one  of  them  leaves  the  State,  and  the  others  occupy 
portions  of  the  land  held  in  common,  but  not  more  than  their 
shares,  the  latter  shall  not,  upon  a  bill  for  partition  filed  by  the 
former,  account  to  him  for  ratable  parts  of  the  sums  for  which 
the  parcels  thus  occupied  might  have  rented.  Roberts  v.  Roberts, 
2  Jones  Eq.,  128. 

14.  Where,  under  a  bequest,  a  tenant  in  common  of  slaves, 
entitled  to  the  share  of  another  person  on  a  contingency,  joins 
in  a  petition  for  partition,  setting  forth  his  title  under  the  will, 
and  a  decree  is  made  for  partition  generally,  such  decree  is  no 
estoppel  to  that  person's  claiming  an  interest  in  such  slaves, 
which  accrued  afterwards  by  the  happening  of  the  contingency.. 
Haughton  v.  Benbury,  2  Jones  Eq,,  337. 

15.  If  one  tenant  in  common  enter  and  make  improvements 
upon  more  of  the  land  than  he  is  entitled  to  upon  a  partition, 
he  has  no  claim  for  the  improvements  made  upon  the  part  as- 
signed in  the  partition  to  another  tenant  in  common.  Garland 
V.  Jones,  2  Jones  Eq.,  506. 

16.  To  subject  one  tenant  in  common  to  a  bill  of  injunction 
at  the  instance  of  his  co-tenant  for  destructive  waste,  it  must 
appear  that  he  has  used  the  property  held  in  common  in  a  man- 
ner otherwise  than  in  the  usual  and  legitimate  exercise  of  the 
rights  of  enjoyment.     Dodd  v.  Watson,  4  eJones  Eq.,  48. 

17.  Where  two  joint  ownei's  of  a  saw-mill  had  the  privilege 
of  cutting  timber  for  the  mill  on  six  or  seven  thousand  acres  of 
woodland,  of  which  one  of  the  owners  of  the  mill  was  tenant 
for  life,  it  was  held  ihni  the  latter  did  not  invade  the  privilege  of 
getting  timber  for  the  mill,  by  cutting  a  few  hundred  dollars 
worth  of  timber  growing  on  the  land,  and  using  it  for  improve- 
ments on  the  land,  when  he  left  an  abundance  for  the  use  ofthe 
saw-mill,  and  for  all  other  purposes.     Ibid. 
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See  (Lrjuiiction  and  Sequestration — When  an  iujimction  or 
sequestration  will  be  g-ranted,  79.)  (Interest,  26.)  (Limitations' 
and  Lapse  of  time — When  the  statute  or  lapse  of  time  will  bar, 
21-45.) 


TENDER. 

1.  A  plea  of  tender  can  be  supported  at  law,  only  on  the  de- 
fendant's bringing  into  court  the  money  he  admits  to  be  due; 
and  this  is  required  that  the  plaintiff  may  haye  the  immediate 
benefit  of  the  sum  so  paid  in.     Jeter  v.  Litilejoiin,  3  IMurph.,  186. 

2.  Where  it  was  stated  in  a  bill  that  certain  notes  were,  by 
the  agreement  of  the  parties,  not  to  be  collected  in  cash,  but  to 
be  paid  off  in  the  notes  of  certain  persons,  and  it  was  alleged 
that  such  last  mentioned  notes  had  been  tendered  and  received, 
it  was  held  necessary  that  the  plaintiff  should  aver  that  he  still 
had  the  notes,  and  was  ready  to  deliver  them.  McRae  v.  Atlan- 
tic and  North  Carolina  Railroad  Company,  5  Jones,  Eq.,  o95. 


TOLL  BRIDGE. 

See  (FeiTy  and  Toll  Bridge.) 


TOWNS. 

See    (Constitution — Construction  of   various   clauses   of  the 
constitution,  4-5-11-12.)     (Taxes,  10-11.) 


TRESPASS. 

See  (Injunction  and  Sequestration — When  an  injunction  or 
sequestration  will  be  granted,  57-58-59-74-7.5-101-104-105- 
106-125-126--128--138--149-153.) 
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TRUSTEES  AND  TRUSTS. 

1.  The  creation  of  a  trust  or  a  declaration  of  one  may  in  tliie 
state  be  proved  by  parol  evidence,  the  statute  of  frauds  not  be- 
ing in  force  here.     Foij  v.  Foy,  2  Hay.,  131,  (296.) 

%  If  a  debtor,  with  intent  to  defraud  creditors,  convey  to  a 
third  person,  who  promises  to  hold  in  trusr  for  his  benefit,  the 
grantee  shall  be  held  in  equity  to  perform  the  trust.  The  con- 
tract is  void  only  as  to  creditors;  as  between  the  parties  it  is 
binding.  Smith  v.  ,  2  Hay.,  229,  (408.)  Quaere  by  Hay- 
wood. Contra,    3Mford  v. ,  2  Hay.,    214,    (431.)     Vick   v. 

Flowers,  1  Murph.,  321.     Jackson  v.  MarsMl,  1  I\Iurph.,  323. 

3.  Where  a  conveyance  is  made,  which  on  its  face  purports  to 
be  absolute,  but  which  is  alleged  to  be  in  trust,  parol  evidence 
may,  under  certain  circumstances,  be  admitted  to  prove  the 
trust.  In  this  case  the  parol  evidence  was  admitted,  because 
the  bargainee  had  not  taken  possession  of  the  premises,  nor 
called  upon  those  in  possession  for  an  account  of  the  rents  and 
profits.      Gay  v.  Runt,  1  Murph.,  141. 

4.  To  make 'the  purchaser  of  a  legal  title  trustee  for  the  cestui 
que  trust,  it  is  not  necessary  that  he  should  have  notice  of  the 
particular  trust.  It  is  sufficient  if  he  have  notice  that  the  per- 
son, from  whom  he  buys,  is  but  a  naked  trustee.  He  ought  to 
enquire  and  search  out  the  cestui  que  trust.  Maples  v.  Medlin,  1 
Murph.,  219. 

5.  If  a  person  enters  land,  knowing  it  to  have  been  previously 
appropriated,  he  becomes  a  trustee  for  ail  equitable  claimants 
under  such  appropriation.     Benzein  v.  Lenoir,  1  Car.  L.  R.,  504, 

6.  The  jurisdiction  of  equity  over  trusts  can  only  be  taken 
away  by  showing  a  complete  execution  of  the  trust.  And  where 
one  buys  a  slave  for  another  with  the  latter's  money,  but  takes 
a  bill  of  sale  to  himself,  a  mere  delivery  of  the  slave  to  the  cestui 
que  trust  will  not  be  considered  an  execution  of  the  trust,  to 
oust  the  jurisdiction  of  a  court  of  equity  over  the  subject.  Jor- 
dan V.  Jordan,  2  Car.  L.  R.,  409,  (292.) 

7.  A  consideration  is  necessary  to  raise  a  trust,  but  not  to 
transfer  it;  when  once  raised  the  trust  is  to  be  transferred  like 
all  other  rights,  upon  legal  evidence  of  the  will  of  the  owner  to 
make  the  transfer.     Patton  v.  Clendenin,  3  Murph.,  68. 

8.  When  a  trust  is  created  by  an  act  of  the  parties,  and  they 
thereby  evade  an  act  of  the  legislature,  it  is  a  fraud  upon  the 
State,  and  equity  will  not  enforce  the  trust.  Thompson  v.  Eng- 
land, 1  Hawks,  137. 

9.  A  trust,  being  an  incident  of  the  legul  estate  in  the  land,  is 
of  necessity  destroyed  or  suspended  by  whatever  destroys  or  sus- 
pends the  legal  estate.     Therefore  the  lord  by  escheat,  the  aba- 


TRUSTEES  AND  TRUSTS.  563 

tor,  intruder,  disseizor,  &c.,  are  not  subject  to  a  trust.     Benzein 
V.  Lenoir,  1  Dev.  Eq.,  225. 

10.  When  no  rule  for  the  manag-ement  of  a  trust  estate  is  pre- 
scribed by  the  creator  of  it,  the  law  enjoins  good  faith,  by  which 
is  meant  honesty  and  diligence  carefully  applied;  and  a  depar- 
ture troni  the  rule  prescribed  by  the  creator,  or  a  failure  in  good 
faith  is  a  breach  of  trust  for  whicli  a  trustee  is  liable.  Hester  v. 
EiSter,  1  Dev.  Eq.,  328. 

11.  Equity  always  compels  the  trustee  to  surrender  the  legal 
estate  to  the  cestui  que  trust,  unless  the  receipt  of  the  profits  by 
the  trustee  is  necessary  to  effectuate  the  intention  of  the  creator 
of  the  trust.     Jasper  v.  Maxwell,  1  Dev.  Eq.,  357. 

12.  '^yhere  a  testator  bequeathed  bank  stock  to  his  executrix, 
in  trust  to  pay  the  dividends  to  his  daughter  for  life,  and,  upon 
the  expiration  of  the  charter  of  the  bank,  gave  the  same  shares 
absolutely  to  his  daughter,  without  any  limitation  over;  lield 
that  the  daughter  took  the  stock  absolutely,  and  that  her  ad- 
ministrator had  a  right  to  call  for  a  transfer  of  it.     I  bid. 

13.  Where  a  husband  received  with  his  wife  a  large  personal 
estate  in  possession  during  the  coverture,  and  induced  her  to 
join  him  in  a  conveyance  of  her  land  to  a  third  person,  who  re- 
cxDuveyed  to  him,  and  the  conveyance  and  re-conveyance  were 
only  designed  to  ve^t  the  fee  in  the  husband;  held  npon  a  bill 
filed  by  the  husband  as  administrator  of  his  wife,  to  recover  chat- 
tels of  which  she  was  the  cestui  que  trust,  that  the  children  of 
the  wife  by  a  former  maniage  had  no  equity  to  prevent  his  ob- 
taining the  legal  title  to  those  chattels.     Ibid. 

14.  A  fraudulent  trustee,  who,  yjending  a  litigation  between 
him  and  his  cestui  que  trust,  purchases  the  trust  estate  tipon  a 
sheriff's  sale,  for  an  inadequate  price,  acquires  thereby  no  title, 
and  the  sheriff's  deed  to  him  can  stand  only  as  a  security  to  him 
for  the  amount  of  his  bid.     Keaton  v.  Cobb,  1  Dev.  Eq.,  439. 

15.  Where  one  v/ho  had  become  surety  for  an  insolvent  per- 
son was,  in  order  to  obtain  forbearance,  conq:)elled  to  convey  his 
estate  as  a  security  for  the  debt,  to  a  trustee  nominated  by  the 
creditor,  who  also  became  assignee  of  the  effects  of  the  principal 
debtor  to  secure  the  surety,  it  ivas  held  that  a  subsequent  agree- 
ment, whereby  the  surety  gave  the  trustee  one-fourtli  of  the  es- 
tate of  the  principal  debtor,  as  a  compensation  for  managing  it, 
was  invalid.     Boyd  v.  Hawkins,  2  Dev.  Eq.,  195. 

16.  To  prevent  frauds  courts  of  equity  do  not  permit  trustees 
to  purchase  the  trust  estate  at  their  own  sales.  The  rule  also 
forbids  a  trustee  from  purchasing,  for  his  own  benefit,  an  incum- 
brance on  the  trust  estate,  arid  it  extends  to  all  persons  standing 
in  a  fiduciary  relation  to  the  estate.     Ibid. 

17.  Bargains  between  a  trustee  and  his  catui  qne  trust  s.re  not 
void,  but  are  viewed  with  great  jealousy;  and  if  they  result  from 
the  connection,  they  cannot  be  sustained.     Ibid. 
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18.  If  a  sale  by  a  ceshii  que  trnst  to  his  trustee  be  the  efiect  of 
the  unbiassed  judgment  of  the  former,  it  must  appear  how  the 
judgment  was  produced,  and  whether  by  jDecuniary  distress  of. 
which  the  trustee  availed  himself     Ibid. 

19.  A  sale  by  the  cestui  que  trust  to  the  trustee,  made  while  the- 
connection  existed,  the  consideration  of  which  was  a  discharge 
of  duty  by  the  trustee,  cannot  be  supported ;  especially  where  the 
trustee  was  one  for  sale,  imposed  upon  the  cestui  que  trust  by  his 
creditor,  having  all  the  influence  of  the  latter,  and  where  the 
cestui  que  trust  was  ignorant  of  the  value  of  tlie  estate  sold,  was 
in  distress,  and  coaflded  in  the  friendship  of  the  trustee.     Ibid. 

20.  The  purchase  by  a  trustee  of  an  incumbrance  upon  the 
trust  estate  enures  to  the  benefit  of  the  cestui  que  trust,  and  a  sale 
of  one-fourth  of  the  estate,  in  consideration  that  the  trustee  will 
surrender  the  incumbrance,  is  made  hyihe  cestui  que  trust  in  ig- 
norance of  his  rights.     1  bid. 

21.  And  such  a  sale  made  when  the  cestui  que  trust  was  in  pe- 
cuniary distress,  fearful  of  the  sinister  infliience  of  the  trustee, 
and  under  mistaken  estimates  of  his  services,  cannot  be  sup- 
ported. And  a  subsequent  deed  will  not  help  it,  unless  the  ces- 
tui que  trust  knew  that  tlie  first  Avas  invalid  and  intended  the 
second  as  a  confirmation.     Ibid. 

22.  Agreements  between  trustees  and  cestui  que  trusts  are  not 
void  but  voidable,  and  2jrima  facie  require  evidence  of  collateral 
facts  to  support  them;  and  where  a  trustee  had  taken  an  assign- 
ment of  a  judgm.ent,  which  was  a  lien  upon  the  trust  estate,  and 
he  and  the  cestui  que  trust,  believing  it  could  be  used  for  his  pe- 
cuniary advantage,  agreed  that  it  should  be  held  for  the  benefit 
of  the  latter,  and,  in  consideration  thereof,  and  as  a  compensa- 
tion for  his  trouble,  the  former  was  allowed  one-fourth  of  the 
trust  estate,  it  teas  held  that  the  agreement,  being  entered  into 
by,  the  cestui  que  trust  under  a  mistake  of  his  rights,  was  void. 
Boyd  V.  Hmvhins,  2  Dev.  Eq.,  329. 

23.  Bargains  between  a  trustee  and  his  cestui  que  trust  must 
be  such  as  a  prudent  man  would  make,  and  which  the  former 
might  conscientiously  advise  the  latter  to  accept  from  a  stranger. 
Ibid. 

24.  In  England  it  is  clear  that  trustees,  who  are  quasi  officers 
of  the  law,  such  as  executors,  &c.,  have  no  right  to  compensa- 
tion beyond  their  necessary  expenses,  and  by  analogy  the  rule 
is  extended  to  trustees  by  compact.  But  here,  by  our  acts  of 
assembly,  a  different  rule  has  been  introduced  as  to  executors, 
&c.  And,  as  equity  follows  the  law,  the  rule  as  to  trustees  by 
compact  is  also  altered.  Ibid.  (Overruling  S.  C.  2  Dev.  Eq., 
195.) 

25.  Where  the  property  of  a  female  was  conveyed  to  trustees 
upon  trust  to  permit  her  intended  husband  to  receive  the  profits 
diT-ing  his  life,  and  then  in  trust  for  the  wife  and  the  issue  of 
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the  marriage,  a  purchaser  of  a  slave,  part  of  the  trust  estate, 
under  an  execution  against  the  husband,  with  notice  of  the  ar- 
ticles, who  held  possession,  adversely  to  the  trustees,  more  than 
three  years  during  the  life  of  the  husband,  and  who,  to  a  bill 
filed  by  the  Avife  and  children  within  three  years  after  his  death, 
pleaded  the  statute  of  limitations,  was  held  by  Daniel,  J.  to  be  a 
trustee  for  the  plaintiffs,  although  he  acquired  nothing  by  the 
sale,  as  the  plaintiffs  were  not  guilty  of  any  laches  and  had  a 
specific  right  to  the  slave,  and,  by  Henderson,  C.  J.,  to  stand  in 
the  place  of  the  husband,  because  he  was  estopped  to  deny  that 
he  had  purchased  the  husband's  right,  and  being  a  privy  in 
estate  he  Avas  affected  with  the  trust  declared  in  the  settlement. 
Freeman  v.  Perry,  2  Dev.  Eq.,  243. 

26.  A  trustee,  who  is  obliged  to  employ  an  agent  and  does  so 
in  good  laith,  is  not  responsible  for  any  loss  to  the  trust  fund, 
arising  from  the  subsequent  insolvency  of  the  agent.  Fotts  v. 
Trotter,  2  Dev.  Eq.,  281. 

27.  Property  conveyed  to  a  trustee  for  sale,  and  sold  by  him 
under  an  agreement  with  the  vendee  to  be  jointly  interested  in 
the  purchase,  is  subject  to  the  original  trust.  Hunt  v.  Bass,  2 
Dev.  Eq.,  292. 

28.  A  trustee  for  sale  should  be  indifferent  between  the  debtor 
and  creditor,  and  should  not  sell  in  disregard  of  the  interest  of 
the  former,  unless  it  Avas  so  ordered.     Ibid. 

29.  If  the  title  of  some  of  the  trust  property  is  disputed,  he 
should  not  sell  it  until  the  rest  be  exhausted.     Ibid. 

30.  And  the  debtor  has  a  right  to  the  trust  property,  which 
has  been  improperly  sold  by  him,  and  which  afterwards  comes 
to  his  hands  or  those  of  his  confederates,  even  if  originally  sold 
to  one  against  Avhom  he  had  no  right  to  relief     Ibid, 

31.  A  partial  payment  by  a  trustee  to  liis  cestui  que  trust  can- 
not, under  any  circumstances,  operate  as  a  discharge  of  the  resi- 
due.    Bedmond,  v.  Coffin,  2  Dev.  Eq.,  437. 

32.  After  a  trust  estate  is  coiiveyed  to  the  cestui  qne  trust,  or  a 
legacy  assented  to,  there  is  no  further  privity  between  the  trus- 
tee and  cestui  que  trust  nor  between  the  executor  and  the  legatee. 
Ibid. 

33.  If  one  buys  an  estate  for  another,  Avith  the  money  of  the 
latter,  a  trust  results  for  him;  but  it  is  otherAvise  if  he  buys  for 
himself,  Avith  the  money  of  and  by  the  consent  of  another.  Hen- 
derson A^  Hohe,  1  DeA\  and  Bat.  Eq.,  119. 

34.  The  probate  of  a  will,  and  qualifying  as  executor  thereto, 
is  an  acceptance  of  a  trust  of  personalty,  declared  therein,  and 
the  executor  cannot  afterwai'ds  refuse  to  perform  the  trust. 
Worth  v.  McAden,  1  Dev.  and  Bat.  Eq.,  199. 

35.  A  joint  trustee  is  to  be  charged  Avith  the  fluids  belonging 
to  his  cestui  que  ti^ust  Avhich  ought  to  haA'e  come  to  his  hands,  or 
which  did  come  to  his  hands,  or  Avhich  passed  through  them,  or 
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which  have  been  wasted  and  misapplied  by  liis  co-trustee  by  and. 
with  his  concurrenoe.  But  mere  passiveness  in  not  withdrawing 
money  out  of  the  hands  of  his  co-trustee,  which  had  never  been 
in  his  own,  is  not  such  a  concurrence  as  to  make  him  chargeable. 
Ihid. 

36.  One  who  is  trustee  for  the  children  of  another,  as  well  as 
his  own,  owes  the  same  duty  to  each  set  of  cestui  que  trusts,  and 
cannot  make  any  arrangement  by  which  his  own  children  arett) 
1)6  benefitted,  in  preference  to  those  of  the  other.     Iljid. 

37.  Where  a  testator  devised  lands  to  tv/o  of  his  sons,  and  the 
survivor  of  them,  in  trust  to  be  sold,  and  by  a  subsequent  claust' 
appointed  them  executors,  and  provided  that,  in  case  both. his 
said  sons  should  die  before  a  sale  and  conveyance  of  the  said 
lands,  another  person  should  sell  and  convey,  and  execute  all 
the  trusts  of  the  will,  and  by  a  codicil  appointed  that  other  also 
executor,  it  was  held  that  neither  the  substitution  in  the  will,  nor 
the  appointment  as  executor  in  the  codicil,  authorized  the  other 
person  to  interfere  in  the  sale  of  the  land,  during  the  lives  of  the 
sons  or  ot  either  of  them.     Ibid. 

3'8.  Where  a  slave  was  conveyed  by  a  deed  to  a  trustee,  in 
trust  for  a  married  woman  for  life,  with  a  power  to  her  of  ap- 
pointing to  whom  the  slave  should  go  after  her  death,  and  she 
died  Avithout  making  or  attempting  to  make  any  appointment, 
ii  was  Jiekl  that  neither  the  husband's  representative,  he  having 
died  before  his  wife,  nor  the  representative  of  the  wife,  could 
claim  the  slave;  but  that  the  trust  in  the  remainder  of  the  slaMi 
resulted  to  the  donor,  or  his  representative.  Harrisonn  v.  Battle, 
1  Dev.  and  Bat.  Eq.,'213. 

39.  A  mere  power  to  appoint,  given  to  a  cestui  que  trust,  is  not 
an  estate  in  the  trust.     Ibid. 

40.  The  construction  of  the  limitations  of  trust  estates  will 
be  the  same  as  that  of  legal  estates,  unless  a  plain  intent  to  the 
contrary  appear.      Ibid. 

41.  A  conveyance  of  personalty  to  a  trustee,  in  trust  for  an- 
other for  life,  does  not  convey  the  whole  estate  to  the  cestui  que 
trust,  because  it  is  plain  that  the  parties  did  not  so  mean.     Ibid. 

42.  A  deed  for  land  and  slaves,  ujDon  trust  to  apply  annually 
the  rents  and  profits  to  the  use  and  benefit  of  the  cestui  que  trust 
for  his  life,  "  so  that  they  shall  not  be  sold  or  disposed  of,  or  an- 
ticipated by  him,"  without  giving  over  the  estate  in  case  of  an 
attempted  sale  or  anticipation,  does  not  prevent  an  assignment 
of  his  interest  by  the  cestrd  que  tru.st;  and  the  assignee  has  a 
right  to  an  account  of  the  rents  and  profits  from  the  time  of  tlie 
assignment;  but,' in  such  case,  if  there  be  ulterior  contingent- 
trusts,  he  has  no  right  to  call  upon  the  trustee  for  the  surrender 
of  the  possession  of  the  trust  property.  Di^'k  v.  Fitchford,  1 
Dev.  and  Bat.  Eq.,  480. 

43.  A  deed  by  a  trustee,  relinquishing  his  legal  estate,  but. 
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without  conveying  it  to  any  person,  is  inoperative,  and  leaves  the 
estate  in  him,  subject  to  all  the  trusts  declared  in  the  deed  cre- 
ating- it.     Ibid. 

44.  The  power  of  alienation  is  annexed  to  the  ownership  ol . 
property,  and  every  restraint  upon  such  power  is  void,  as  well 
when  the  estate  is  equitable  as  when  it  is  legal.     Ibid. 

45.  Much  less  than  actual  or  particular  knowledge  in  detail  is 
sufficient  to  convert  a  person  into  a  trustee,  who  co-operates 
with  a  dishonest  trustee  in  an  act  amounting  to  a  breach  of 
tnist.  If  anything  appears  calculated  to  excite  attention  or 
stimulate  inquiry,  the  party  is  affected  with  knowledge  of  all 
that  the  inquiry  would  have  disclosed.  Hence,  one  who  assists 
an  officer  of  a  court  in  misapplying  the  proceeds  of  an  ordinarv 
negotiable  note,  held  by  the  officer  in  trust  for  others,  will  be 
aflected  with  notice  of  the  breach  of  trust,  although  he  was  ig- 
norant of  the  cha.racter  in  which  the  officer  held  the  note,  if  he 
knew  that  it  was  given  for  property  sold  by  a  commission  un- 
der an  order  of  the  court.  Bunting  y.  IUcJlS,  2.Dev.  and  Bat  Eq 
130. 

46.  The  sureties  of  an  insolvent  clerk  of  a  court,  upon  a  breach 
of  trust  by  their  principal,  will  in  equity  be  entitled  to  all  the 
remedies  and  securities  that  were  in  the  power  of  the  ceshd  que 
trusts,  or  creditors,  against  one  who  co-operated  in  the  breach 
of  trust,  and  this  even  before  they  have  paid  to  the  cesfvi  que 
to'usfs,  or  creditors,  the  amount  misapiDlied  by  their  principal 
Ibid. 

47.  If  property  be  convey-ed  by  deed  to  a  trustee  for  certain 
purposes,  and  he  join  in  the  execution  of  the  deed  by  signing 
and  sealing  the  same,  and  expressly  covenant  therein  for  the 
performance  of  certain  acts,  a  breach  of  trust  by-  him  will  create 
a  debt  by  specialty  to  the  cestui  que  trust'};  and,  it  seems,  it  w^ould, 
were  there  no  express  covenant  on  his  part  to  perform  the  du- 
ties imposed  by  the  deed;  but  if  he  only  accept  the  deed  with- 
out joining  in  its  execution,  by  signing  and  sealing  it,  a  breach 
of  trust  by  him  will  be  only  a  simple  contract  debt;  and,  in  the 
administration  of  his  estate  on  his  death,  such  debt  will  be  post- 
poned to  debts  b}'  specialt  /.  Benbury  v.  Benbvry,  2  Dev.  and 
Bat.  Eq.,  ^oh. 

48.  Where  a  trustee  misapplies  the  trust  funds  and  dies,  the 
cestui  que  trusts  will,  in  equity,  be  entitled  to  have  such  assets 
of  his  estate,  as  are  not  covered  by  debts  of  superior  dignity, 
laid  out  or  settled,  under  the  direction  of  the  court,  to  the  pur- 
poses declared  in  the  deed  of  trust.     Ibid. 

49.  Jt  is  a  general  rule  that  a  trustee  shall  not  be  allowed  to 
retain  to  himself  profits  made  upon   the  use  of  the  property  of 
his  cei^tui  gve  trusts.     These  profits  are  in  the  nature  of  fruit  and. 
increase,  and  belong  of  right  to  the  owners  of  the  property.     It- 
ia  seldom  practicable  however  to  ascertain  with  precision. wheii; 
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trust  funds  laave  been  misapplied  the  exact  gains  therewith 
made,  and  therefore  it  has  been  found  necessary  to  adopt  a  gen- 
eral rule,  whicJi  substitutes,  as  the  measure  of  profits,  what  the 
law  or  the  usage  of  the  country  regards  as  the  ordinary  fruit  or 
produce  of  capital.     Peyton  v.  SmUJi,  2  Dev.  and  Bat.  Eq.,  325. 

50.  Where  the  breach  of  trust  is  accompanied  with  corrup- 
tion, and  there  is  reason  to  believe  that  the  general  rule  is  an 
inadequate  measure  of  the  wicked  gains  actually  made,  the 
court  may,  and  sometimes  does,  direct  rests  in  taking  the  ac- 
counts, so  as  to  render  the  trustee  chargeable  with  compound 
interest.     Ihid. 

51.  Where  a  trustee  withholds  from  his  cestui  que  trusts,  for 
many  ^^'^ars,  a  reasonable  explanation  in  regard  to  the  custody 
and  management  of  their  money,  it  is  to  be  taken  that  he  has 
not  actually  and  bona  fide  kept  it  for  their  benefit.     Ibid. 

52.  The  extent  of  the  legal  estate  given  to  trustees  in  a  will, 
where  the  words  are  not  too  strong  to  be  thereby  controlled, 
may  be  collected  from  the  trusts  declared  upon  it.  Payne  v. 
■Sale,  2  Dev.  and  Bat.  Eq.,  455. 

53.  Where  a  man  conveys  certain  property  in  trust  to  pay  a 
particular  debt,  and  the  surplus  after  such  payment  to  be  re- 
turned to  him,  and  at  the  same  time  expresses  his  intention  by 
parol,  that  three  other  creditors  shall  be  paid  out  of  this  surplus 
and  that  he  will  give  orders  to  that  effect  as  soon  as  he  has  had 
a  settlement  with  such  creditors,  this  is  no  defence  to  a  bill  filed 
against  this  trustee  for  an  account  by  a  second  trustee,  to  whom 
the  same  property  was  conveyed  a  day  afterwards,  in  trust  for 
the  payment  of  other  creditors.  Palmer  v.  Yarhoroiu/h,  1  Ired. 
Eq.,  3i0. 

54.  If  a  trustee,  under  a  misapprehension  of  right  founded 
upon  his  own  judgment,  or  even,  it  would  seem,  upon  the  judg- 
ment of  counsel  (except,  perhaps  in  some  very  peculiar  cases,) 
part  with  the  possession  of  property  to  persons  not  entitled,  it 
is  his  misfortune,  but  public  policy  requires  that  he  should  be 
the  sufferer;  because  he  is  regarded  as  having  acted  incautious- 
ly, although  imiocently.      Wade  v.  Did;  1  Ired.  Eq.,  313. 

55.  But  a  trustee  is  clearly  protected  by  a  judgment  against 
him  of  a  competent  tribunal,  in  regard  to  the  subject  matter  of 
such  judgment.  And  it  seems  that  this  protection  should  be 
extended  to  him,  in  regard  to  other  property,  similarly  situated, 
which  he  disposes  of  in  acquiescence  to  such  judicial  determina- 
tion, it  being  well  understood  that  he  is  not  cognizant  of  error 
or  surprise  therein,  or  any  unfairness  in  procuring  it.     Ibid. 

56.  The  law  never  conq^els  a  trustee,  who  sells  under  his  trust, 
to  enter  into  any  covenants  in  his  deed,  except  a  covenant 
against  his  own  incumbrances.  But  it  is  his  duty  to  procure  a 
good  title  to  be  made  before  he  can  exact  the  purchase  money, 
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^vhen  at  the  sale  be  has  declared  that  a  good  title  should  be 
made.     Ihinis  v.  Leach,  1  Ired.  Eq.,  416. 

57.  Au  express  trust  is  not^  as  was  formerly  held,  a  chose  in 
action,  but  in  equity  is  considered  a  present  interest,  an  estate  in 
possession.  Therefore,  where  such  trust  is  in  a  /ewe  in  personal 
property,  and  she  marries,  the  whole  interest  of  the  wife  vests 
in  her  husband  immediately  and  absolutely,  and  on  his  death 
before  liis  wife  belongs  to  his  personal  representative,  ililler  v. 
Bing  tarn,  I  Ired.  Eq.,  423. 

58.  The  possession  of  the  trustee  is  in  equity  the  possession  of 
the  cestui  que  trust.  The  doctrine  applies  even  where  the  trustee 
is  to  hold  the  property,  and  pay  over  only  the  annual  rents, 
profits,  &c.  But  the  court  will  not  divest  the  trustee  of  the  man- 
agement of  the  trust  property  and  deliver  possession  to  the  ces- 
tui que  trust.  This  must  depend  upon  the  intention  of  him  by 
whom  the  trust  was  created.     Ihid. 

59.  A  court  of  equity  will  compel  the  executor  ot  an  insolvent 
testator,  who  is  prosecuting  a  claim  for  money  which  had  been 
held  by  his  testator  as  a  trust  fund,  to  permit  the  cestui  que  trust 
to  receive  the  money;  and  the  executor  will  not,  by  so  doing, 
make  himself  liable  on  account  of  that  fund  to  theVlemands  of 
other  creditors.     Si-noi)'i^  v.   W ldt:i\:".r-2   Ired.  Eq.,  129. 

60.  A  trustee  cannot,  without  the  unequivocal  assent  of  the 
cestui  c[ue  tritst,  act  for  his  own  benefit  in  a  contract  on  the  sub- 
ject of  the  trust.     Buyd  v.  Hawkins,  2  Ired.  Eq.,  304. 

61.  It  a  trustee  extinguishes  an  incumbrance  hanging  over 
the  property  confided  to  his  care  out  of  his  own  funds,  he  can 
only  claim  to  be  re-imbursed  for  his  outlay  in  so  doing.     Ibid. 

Iq-I.  There  are  some  modern  English  cases,  in  which  it  has 
been  held,  that  the  maker  of  a  deed  of  trust  for  the  payment  of 
debts  may,  under  certain  circumstances,  revoke  the  purposes  de- 
clared in  the  deed  and  direct  other  dispositions  of  the  property; 
but  this  doctrine  has  not  yet  been  recognized  in  this  state.—' 
Walker  v.  Croioder,  2  Ired.  Eq.,  478. 

63.  Notice  of  a  deed  in  trust,  not  registered  according  to  law, 
raises  no  equity  against  a  creditor.  Dewey  v.  Littlejolai,  2  Ired 
Eq,  495.  J  J  • 

64.  A  creditor  may   honestly   obtain  a  security,  by  way  of 
mortgage  or  deed  of  trust,  for  a  debt  known  or  believed  to  ex- 
ist, though  unliquidated,  and  a  preference  thus  gained  by  him 
over  another,  for  what  may  turn   out  to   be  due,  is  not  unfair 
Ihid. 

65.  So,  mere  delay,  either  in  settling  or  collecting  the  debt, 
will  no.t  of  itself  impeach  the  deed,  since  forbearance  may  arise 
from  many  motives,  besides  that  of  giving  a  false  credit  to  a 
debtor,  and  in  many  instances  may  be  attributed  to  the  most 
benevolent  and  praiseworthy  motives.     Ibid. 

66.  Thus,  where,  upon  a  dissolution  of  copartnership  between 
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two  brothers,  a  deed  of  trust  was  given  by  one  to  the  other  for 
an  .estimated  balance  supposed  to  be  due,  and  no  settlement  was 
made  nor  any  attempt  to  proceed  nnder  the  deed  Avas  made 
for  thirteen  years,  the  creditor  brother  being  in  the  meantime 
resident  ont  of  the  State,  it  was  held,  that  the  deed  was  not  on 
that  account  fraudulent,  the  brothers  both  stating  in  their  an- 
swer, that  the  amount,  since  ascertained  to  be  due  on  a  settle- 
ment, was  more  than  sufficient  to  cover  the  property  secured  by 
the  deed  of  trust.     Ibid. 

67.  A  man,  who  is  appointed  to  a  public  office,  for  the  faith- 
ful performance  of  the  duties  of  which  he  is  bound  to  give  sure- 
ties, may  properly  indemnify  such  sureties  by  a  deed  of  trust  on 
his  property.     Ibid. 

68.  The  circumstance  tl:^at  possession  of  the  property,  con- 
veyed by  a  deed  of  trust,. is  to  be  retained  by  the  maker  ot  tlie 
deed  until  it  is  wanted  for  the  purposes  of  the  trust,  is  not  in 
itself  an  evidence  that  the  deed  is  fraudulent.     Ibid. 

69.  If  a  sale  under  a  deed  of  trust  to  sell  for  the  benefit  of 
creditors  is,  by  the  terms  of  the  deed,  to  be  delayed  so  long,  or 
if  the  proportion,  in  point  of  value,  of  the  consumable  articles 
conveyed  over  those  of  a  different  character  were  such,  as  to  in- 
duce the  court  to  believe,  that  it  was  the  object  or  an  object  of 
the  deed,  to  provide  for  the  maker  permanently  or  temporarily, 
and  not  for  his  creditors,  the  court  would  pronounce  the  deed  void. . 
Ibid. 

70.  A  testator,  having  several  children,  bequeathed  two  shares 
of  his  estate  to  his  son  A.  This  son  had  previously  promised 
his  father  that  he  Avould  hold  one  of  these  shares  for  the  sepa- 
rate use  of  a  married  sister,  into  whose  husband's  hands  the 
father  did  not  wish  any  of  the  property  to  pass.  Ndd,  that 
such  a  promise  created  a  trust  in  the  son,  w!ii.ch,  after  the  death 
of  his  father  he  was  bound  to  execute,  and  that  the  sister,  after 
the  death  of  her  husband,  had  a  right  to  recover  the  property. 
In  such  a  case,  it  is  not  necessary  that  a  promise  be  made  in  ex- 
press terms;  silent  assent  to  such  a  proposed  undertaking  will, 
raise  the  trust.      Cook  v.  Bedman,  2.  Ired.  Eq.,  628. 

71.  Where  a  man,  "professing  to  be  in  embarrassed  circum- 
stances and  desirous  of  discharging  his  debts  and  to  secure  a 
maintenance  for  his  family,  "'  executed  a  deed  in  trust  for  all  his 
personal  property  to  pay  his  debts,  and  then  directed  "  that 
part  of  the  said  property  may  remain  thereafter,  the  same  to  be- 
held in  trust  for  the  ??«%  maintenance  and  support  of  his  wife 
and  her  children,"  and  that  "in  case  he  sliouid  die  before  his 
wife,  then  the  trustee  to  re-convey  the  sui-phis  property  with  its 
accumulated  value  and  quantity  nnto  his  widow  and  her  chil- 
dren, if  she  should  request  it;"  it  ivas  held  tliat  on  the  death  of 
the  wife,  the  debts  being  paid,  the  husband  was  entitled  to  her 
share  of  the  surplus,  either  by  virtue  of  his  marital  rights  or  as 
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her  administrator,  and  that  the  cliildren  which  she  had  by  for- 
mer mai'riages  were  not  inchided  in  the  provisions  of  the  ti'ust, 
but  that  all  the  remainder  of  the  surplus  belonged  to  the  child 
she  left  by  the  husband  who  created  the  trust.  Good  v.  Harris, 
2  Ired.  Eq.,  G30. 

72.  Every  trustee  for  sale  is  bound  by  his  office  to  bring  the 
estate  to  a  sale  under  every  possible  advantage  to  the  cestui  qiie 
t-rusf,  and  with  a  lair  and  impartial  attention  to  the  interests  of 
all  concerned,  when  there  are  more  than  one.  Johnston  v.  Eo~ 
son,  3  Ired.  Eq.,  330. 

73.  He  is  bound  to  use  not  only  good  faith,  but  also  every 
requisite  diligence  and  prudence  in  conducting  the  sale.  And 
when  he  sells  at  auction,  he  must  make  due  advertisement,  and 
give  due  notice  to  the  parties  interested;  otherwise  the  sale  will 
be  avoided.     Ihiu. 

74.  If  a  trustee  for  sale  is  wanting  in  reasonable  diligence  in 
conducting  it,  as  if  he  contract  under  circumstances  showing 
haste  and  improvidence,  or  so  manage  the  sale  as  to  advance  the 
interest  of  one  of  the  parties,  to  the  injury  of  another,  he  will  be 
personally  liable  to  make  good  to  the  party  suffering  from  his 
misconduct  the  amount  of  his  loss.     Ibid. 

75.  In  such  a  case  a  coTirt  of  equity  will  not  assist  a  purchaser, 
however  innocent,  in  compelling  a  conveyanceof  the  title.  Ibid. 

7(3.  A  testatrix  bequeathed  certain  slaves  to  A,  without  men- 
tioning any  trust  to  be  attached  to  the  bequest.  The  next  of 
kin  of  the  testatrix  filed  a  bill  against  A,  alleging  that  the  slaves 
were  bequeathed  to  A  on  the  unlawful  trust,  that  he  should  per- 
mit them  t8  reside  in  the  State,  and  enjoy  their  actual  freedom, 
while  he  was  to  be  only  a  nominal  master,  and  the  bill  stated 
some  circumstances  to  ju.stify  this  belief,  and  particularly  that  A 
was  a  member  of  the  society  of  friends,  and  could  not  conscien- 
tiously hold  slaves.  The  defendant  demurred  to  the  bill,  and 
the  demurrer  was  overruled,  and  the  defendant  Avas  ordered  to 
answer,  whether  the  gift  was  an. absolute  one  to  him,  or  whether 
it  Avas  in  trust,  and  if  so,  what  was  the  object  of  the  trust.  T/tomp- 
son  V.  Ntivlin,  3  Ired.  Eq.,  33?S. 

.  77.  If  the  trust  was  unlawful,  as  alleged  in  the  bill,  then  A, 
who  was  also  the  executor  of  the  will,  was  a  trustee  for  the  next 
of  kin,  and  must  disclose  the  facts,  so  that  the  court  may  give 
them  their  proper  remedy;  bi;t  if  the  trust  was  lawful,  tlie  court 
had  a  right  to  know  it,  that  the  execution  of  the  trust  might  be 
decreed.     Ibid. 

78.  An  express  agreement  between  the  testatrix  and  the  donee 
in  the  will  is  not  recpiired  to  establish  a  trust  on  his  part.  An 
understanding,  or  belief  and  expectation,  by  the  testatrix,  that 
the  donee  would  not  hold  these  negroes  as  slaves  beneficially, 
and  that,  he  either  assented  thereto,  or  by  his  silence  induced  hei: 
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-and  intended  to  induce  her  to  think,  that  he  meant  to  comply 
with  her  views,  is  suthcient  to  constitute  liiin  a  trustee.  Ihid, 

79.  Where  a  clerk  in  a  store  pilfered  money  and  goods  from 
his  employer,  and  laid  out  the  proceeds  in  the  purchase  of  a 
tract  of  land,  it  ivas  held  that  the  person  thtis  robbed  could  not 
hold  either  the  clerk  or  his  heirs  after  his  death  as  trustees  of 
the  land  for  his  benefit,  so  as  to  enable  him  to  call  for  a  convey- 
ance of  the  legal  title  to  himself.  (Jampbdl  v.  Drake,  4  Ired. 
Eq.,  94. 

80.  Sales  under  execution  must  be  made  before  the  return  of 
the  writ,  without  respect  to  price,  because  the  mandate  of  the 
writ  is  peremptory;  but  the  obligations  of  a  trustee  are  not  pre- 
cisely like  those  of  a  sheriff.  A  trustee,  tinder  a  deed  of  trust 
conveying  property  for  the  purpose  of  a  sale  to  pay  debts,  is 
charged  with  the  interests  of  both  ])arties,  and  ought  not,  except 
under  very  special  circumstances,  to  sell  at  an  enormaus  sacri- 
fice.    Hawldns  v.  Alston,  4  Ired  Eq.,  _lo7. 

81.  Whether  a  trustee  had  authority  or  not,  under  a  deed  of 
trust  for  the  payment  of  debts,  to  make  sale  of  personal  property, 
his  sale,  heacting  in  the  capacity  of  trustee  andin  the  presence  and 
by  the  acquiescence  of  the  cestui  que  trust,  would  give  a  good 
title,  at  least  in  equity.     Spencer  v.  Hawkins,  4  Ired.  Eq.,  288. 

82.  Where  a  debt,  intended  to  be  secured  by  a  deed  of  trusty 
is  not  correctly  described  in  the  deed,  though  the  creditor  by 
identifying  it  may  recover  it  out  of  the  trust  fund  while  that 
remains;  yet,  if  the  trustee  has  bona  fide  paid  out  the  trust  fund 
to  discharge  other  debts,  without  any  notice  of  th^  mistake  by 
the  creditor  to  the  trustee,  the  creditor  cannot  make  the  trustee 
personally  responsible.     Allmand  v.  Bussed,  5  Ired.  Eq.,  183. 

83.  Where  A  purchased  B's  land  at  execution  sale,  and  the 
purchase  money  was  furnished  to  A  for  the  benefit  of  B,  it  ivas 
held  that  B  had  an  equitable  estate  in  the  land.  Pegues  v.  Pegues, 
5  Ired.  Eq.,  418. 

84.  A  court  of  equity  will  compel  the  discovery  of  a  secret 
trust,  to  enforce  it,  if  lawful,  or  declare  jt  void,  if  unlawful, 
whenever  the  fact  of  its  not  being  declared,  in  the  conveyance 
creating  the  legal  estate,  is  caused  by  fraud  or  circumvention,  or 
is  the  result  of  accident  or  mistake,  or  the  omission  is  by  design, 
the  trust  being  unlawful,  and  the  object  of  the  secresy  being  to 
evade  the  policy  of  the  law;  the  court,  in  all  these  cases,  pro- 
ceeding upon  the  idea  of  preventing  fraud.  Brotvn  v.  Clcgg,  6 
Ired.  Eq.,  90. 

85.  A  court  of  equity  will  not,  under  any  circumstances,  per- 
mit a  trustee  to  secure  a  debt  of  his  own,  not  secured  by  the 
trust,  by  forming  a  combination  with  one  claiming  adversely 
to  those  whose  interest  he  has  midertaken  to  protect.  Jrwin  v. 
Harris,  G  Ired.  Eq.,  215. 

86.  A  trustee  is  entitled  to  commisisions,  as  a  compensation 


TRUSTEES  AND  TRUSTS.  573^ 

for  his  labor  in  managing  the  trust  committed  to  him,  though 
no  provision  be  made  for  it  in  the  deed  in  trust.  Sherrill  v. 
Slniford,  6  Ired.  Eq.,  228. 

87.  A  want  of  good  faith  or  of  proper  diligence  will  subject  a 
trustee  to  the  loss  whicH  may  be  consequent  upon  it.  Freeman 
V.  Cooh  6  Ired.  Eq.,  373. 

88.  A  marriage  settlement  stipulated  that  the  property  settled 
should  remain  in  the  hands  of  the  husband,  but  if,  in  the  opinion 
of  the  trustees,  it  should  become  necessary  for  any  purpose  to 
take  the  property  out  of  the  hands  of  the  husband,  the  trustees 
should  be  at  liberty  to  do  so,  without  the  interruption  of  the 
Jiusband;  and  it  ivas  held  that,  when  the  trustees  tound  that  the 
husband  was  wasting  and  disposing  of  the  property,  it  was  their 
duty  to  resume  the  possession,  if  it  could  be  done  b}'-  proper  dil- 
igence, and  if  they  failed  to  use  such  diligence,  they  were 
responsil)le  tor  any  loss  that  might  occur.     Ibid. 

89.  The  advice  of  counsel  will  not  protect  a  trustee  from  the 
consequences  of  a  failure  to  discharge  his  duty  properly.  If  he 
have  doubts,  he  should  apply  to  a  court  of  equity,  which  will 
always  give  him  directions  upon  which  he  may  rely  with  entire 
confidence.     Ihid. 

90.  When  trust  property  has  been  improperly  disposed  of,  and 
is  capable  of  being  followed  in  specie,  the  party  in  possession, 
with  notice,  may  be  compelled  to  reconvey  it.  If  it  cannot  be 
followed,  or  the  person  in  possession  cannot  be  made  liable  to 
the  trust,  the  trustee  will  be  decreed  to  compensate  the  cestid 
que  irn.sfs,  by  payment  of  the  value  of  the  property  so  lost,  and 
al«o  to  account  for  all  rents,  hires,  interest  and  other  profits, 
which  would  or  might  have  been  made  from  the  property  so 
lost.     1  bid. 

91.  When  a  deed  of  trust  has  been  executed  conveying  pro. 
perty  in  trust  lor  the  payment  of  debts,  and  the  trustee  has  ac- 
cepted the  same,  the  grantor  has  no  right  afterwards  to  vary 
the  trusts;  and  any  of  the  creditors  secured  may  compel  the 
trustee  to  execute  the  trusts  as  declared,  although  they  were  not 
privy  to  the  execution  of  the  deed.  Ingram  v.  Kirkpatrick,  6 
Ired.  Eq.,  463. 

92.  Where  a  conveyance  was  made  by  a  father  to  one  of  his 
sons,  of  land  and  negroes,  to  be  managed  under  the  direction  of 
that  son,  in  trust  that  he  Avould  apply  the  proceeds  of  such  prop- 
erty to  the  supportof  the  father  and  hisfamily  during  the  father's 
life  time,  and  after  his  death  sell  the  property  and  divide  the 
proceeds  thereof  among  his  heirs  and  next  of  kin,  it  teas  held  that 
the  son  was  entitled  to  a  reasonable  compensation  for  his  care 
and  trouble  in  the  management  of  his  estate.  Itaiford  v.  Raiford, 
6  Ired.  Eq.,  490. 

93.  Wliere  in  such  deed  a  negro  was  mentioned,  which  had 
been  previously  conveyed  by  the  father  to  his  sou  reserving  a 
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life  estate,  and  it  was  shown  that  this  fact  was  shown  to  the 
gentleman  who  drew  the  deed,  and  the  son  was  informed  by  the 
draftsman,  that  it  was  necessary  to  insert  the  mime  of  the  negro, 
as  the  father  had  a  life  estate,  bnt  this  would  not  affect  the  son's 
title,  it  ivas  held  that  the  son  Avas  not  precluded  by  his  accep- 
tance of  the  deed  from  asserting  his  title  to  the  negro.     Ibid. 

94.  Under  the  same  deed  of  trust,  it  was  held  further  that,  as 
the  proceeds  of  tlie  personal  property,  after  the  death  of  the 
father,  were  to  be  divided  among  all  his  distributees  in  tlie  same 
manner  as  if  he  had  died  intestate,  according  to  the  statute  of 
distributions,  the  gift  of  the  remainder  in  this  negro  to  the  son 
must  be  accounted  for,  as  an  advancement  to  him,  in  the  divis- 
ion of  such  proceeds ;  and  that  the  vaiue  of  this  advancement 
must  be  estimated  at  the  time  it  was  made,  that  is,  the  value  at 
the  time  of  the  remainder.     Ibid. 

95.  Where  at  an  execution  sale  a  person  said  that,  it  he  could 
buy  a  negro  at  a  small  pi-ice,  he  would  convey  him  to  his  nephew 
who  was  a  son  of  the  defendant  in  the  execution,  and  he  accord- 
ingly bought  the  negro  at  one  third  of  his  value,  it  mas  held  thpit 
this  was  only  a  parol  promise,  which  did  not  bind  the  party 
making  it,  and  he  could  not  be  held  to  be  a  triistee  for  the  son. 
Beed  v.  Cox,  6  Ired.  Eq.,  511. 

9G.  Under  some  circumstances  a  trustee,  although  restricted 
to  the  expenditures  of  the  profits  of  the  trust  property,  may  be  at 
liberty  to  anticipate,  by  spending  under  an  emergency  more 
than  the  profits  of  the  current  year;  as  if  there  be  a  dear  h  and 
a  consequent  failure  of  crops,  or  some  extraordinary  sickness, 
making  it  necessary  to  incur  heavy  medical  bills;  but  in  such 
case  the  evidence  of  this  emergency  must  be  averred  and  proved, 
and  Si  full  account  rendered.     Downey  v.  Bullock.,  7  Ired.  Eq.,  102. 

97.  It  is  an  inflexible  rule,  that  when  a  trustee  buys  at  his 
own  sale,  even  if  he  give  a  fair  price,  the  cestui  que  trust  has  his 
election  to  treat  that  sale  as  a  nullity,  not  because  there  is,  but 
because  there  may  be,  fraud.  Brothers  v.  Brothers,  7  Ired  Eq., 
150. 

98.  Dealings  between  a  trustee  and  cestui  e/ue  trust  in  refer- 
ence to  the  trust  fund  are  not  prohibited,  but  are  watched  in  a 
court  of  equity  with  great  jealousy,  and  the  tnistee  is  required  to 
show  affirmatively,  that  the  dealings  were  fair  and  for  a  valua- 
ble consideration,  so  as  to  exclude  all  suspicion  that  any  advan- 
tage was  taken  of  the  influence  which  the  relation  in  most  cases 
creates.     Allen  v.  Bryant,  7  Ixed  Eq  ,  276. 

99.  When  property  is  conveyed  to  a  creditor  in  trust  to  be 
sold  for  the  benefit  of  himself  and  other  creditors,  the  trustee  is 
entitled  to  charge  commissions  for  making  the  sale  and  disburs- 
ing the  proceeds,  and  a  commission  of  two  and  a  half  per  cent. 
is  not  too  large.     Ingram  v.  KirhpatricJc,  8  Ired.  Eq.,  B2. 

100.  A  trustee  is  not  generally  liable  for  costs ;  but  where  the 
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contest  relating-  to  the  execution  of  the  trust  involves  his  per- 
sonal interest,  and  the  decision  is  against  him,  it  is  the  general 
rule  that  he  should  pay  the  costs  of  the  controversy.     Ihid. 

101.  Creditors  secured  by  a  deed  of  trust,  accepted  by  the  trus- 
tee, may  require  the  execution  of  the  trusts,  though  not  privA' 
to  the  execution  of  the  deed.  Smith  v.  Turrentine,  8  Ired.  Eq.,  185. 

102.  In  settling  the  accounts  of  a  trustee,  he  should  be  allow- 
ed, not  only  reasonable  commissions,  but  also  actual  expenses. 
But  when  the  master,  in  his  report,  allowed  the  trustee  nothing 
for  his  expenses,  but  a  greater  amount  of  commissions  than  had 
been  stipulated  by  the  parties,  if,  upon  the  whole,  the  trustee 
receives  no  more  than  a  fair  compensation,  the  court  will  not 
disturb  the  report.     Clark  v.  Ho)jt,  8  Ired.  Eq.,  222. 

103.  Where,  by  agreement,  property  is  to  be  held  in  trust,  the 
trustee  is  not  at  liberty  to  assume  the  position  of  an  adversary, 
and  cannot  make  a  title  to  himself  by  the  length  of  his  posses- 
sion ;  because  he  holds  for  another,  and  not  for  himself,  and  con- 
tinues to  be  bound  by  the  original  agreement.  Hunthi  v.  Hurdhi, 
8  Ired.  Eq.,  250.        ^  "^  ^  J  J^ 

104.  One  who  purchases  an  absolute  estate  from  a  trustee, 
with  notice  of  the  trust,  is  afiected  by  the  same  equity  which 
affected  the  trustee.     Maxioell  v.   Wallace,  Busb.  Eq.,  25"l. 

105.  Whether,  in  this  state,  the  purchaser  from  a  trustee  with 
power  to  sell  must  see  to  the  application  of  the  purchase  money, 
<fi(cre.     BuUedge  v.  Simth,  Busb.  Eq.,  283. 

106.  Where  a  bill  seeks  to  convert  the  purchaser  of  a  slave  at 
auction  into  a  trustee  for  the  plaintiff,  upon  the  ground  that  he 
made  the  purchase  with  the  money  of  the  plaintiff,  and  as  his 
agent,  the  legal  title  having  been  made  to  the  purchaser,  mere 
parol  pr#of,  that  the  purchaser  admitted  the  trust,  will  not  be 
sufficient  to  entitle  the  plaintiff  to  relief  There  must  be  proof 
of  facts  and  circumstances  dehors  the  deed,  inconsistent  with  the 
idea  of  an  absolute  pin-chase  for  himself  Clement  v.  Clement,  1 
Jones  Eq.,  184. 

107.  Where  the  facts  and  circumstances  relied  on,  as  corrobo- 
rating- the  evidence  of  the  purchaser's  declarations,  are  unsatis- 
factory, and  susceptible  of  various  and  contradictory  conclusions 
(some  of  which  are  consistent  with  the  defendant's  claim,)  they 
will  not  be  deemed  sufficient  to  establish  the  trust.     Ibid. 

108.  To  convert  a  purchaser  who  takes  a  deed  absolute  on  its 
face  into  a  trustee  for  another,  it  must  be  alleged  and  proved, 
that  the  clause  of  redemption  or  declaration  of  trust  was  omitted, 
either  through  ignorance,  mistake,  fraud  or  undue  advantage, 
-and  this  nnist  be  estaljhshed,  not  merely  by  proof  of  declarations, 
but  of  facts  and  circumstances  dehors  the  deed,  inconsistent 
with  the  idea  of  an  absolute-  purchase.  Briggs  v.  3Iorris,  1 
Jones  Eq.,  193. 

109.  Where  land  and  negroes  had  been  conveyed  by  deeds 
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absolute  in  tlieir  terms  to  a  brother-in-law  of  the  bargainor,  and 
to  a  bill,  seeking  to  convert  such  conveyance  into  a  trust,  the  de- 
fendant answered  evasively,  and  it  was  proved  that  he  had  re- 
cognized such  trust  by  conveying  a  large  portion  of  the  property, 
according  to  the  terms  of  the  trust  insisted  on,  and  had  taken 
receipts  and  done  other  acts  inconsistent  with  an  absolute  con- 
veyance, and  where  it  also  was  proved  that  the  bargainor  was- 
weak  in  intellect,  and  subject  to  be  controlled  by  the  bargainee, 
and  was  in  fact  deceived  and  imposed  on  by  him  as  to  the  nature 
ot  the  conveyances,  it  toas  held  that  a  court  of  equity  would  de- 
clare the  existence  of  the  trust,  and  would  hold  the  defendant 
to  an  account.     Lamh  v.  Pigford,  1  Jones  Eq.,  195. 

110.  Where  a  father  made  a  deed  of  gift  to  one  of  his  daugh- 
ters, andthen  attempted  to  defeat  it  by  procuring  the  property 
to  be  levied  on  for  his  debts  and  sold  and  bought  in  by  his  agent, 
and  then  conveyed  it  to  his  other  children,  'it  was  held  that  the 
latter  children  should  hold  as  trustees  for  the  original  donee. 
Uzzle  v.  Wood,  1  Jones  Eq.,  226. 

111.  A  deed  absolute  on  its  face  will  be  declared  to  be  in  trust 
for  another,  where  a  parol  agreement  to  that  eifect  has  been 
proved,  accompanied  with  circumstances,  dehors  the  deed,  in- 
consistent with  the  idea  of  an  absolute  purchase  by  the  bargainee' 
for  himself      Taylor  v.  Taylor,  1  Jones  Eq.,  246. 

112.  Where  the  right  of  a  cestui  que  trust  to  a  trust  estate  is 
immediate  and  absolute,  there  being  no  ulterior  limitation  and 
no  continuing  duty  to  be  performed  with  respect  to  it  by  the 
trustee,  the  court  will  decree  the  legal  estate  to  be  conveyed  to 
those  entitled.     Turnage  v.  Greene,  2  Jones  Eq.,  63. 

113.  A  trustee  will  not  be  allowed  to  charge  five  j^er  cent,  for 
receiving  and  paying  over  dividends  on  bank  stock.     Ibid. 

114.  A  deed  of  trust,  after  registration,  is  viewed  in  a  differ- 
ent light  in  the  courts  of  this  state,  from  what  it  is  regarded  in 
the  English  courts,  and  is  with  us  considered  in  the  nature  of  a 
mortgage.     Stimpson  v.  Fries,  2  Jones  Eq.,  156^; 

115.  Where  a  deed  of  trust  was  made,  leaving  it  discretionary 
with  the  trustee  to  pay  such  debts  as  he  might  "  think  best  and 
find  most  convenient,"  it  was  held  that  the  grantor  in  trust  had  a 
right  to  control  the  application  of  the  fund,  by  directing  what 
debts  he  should  pay;  but  as  to  any  debt  he  had  paid,  or  had  as- 
sumed to  pay,  and  as  to  debts  due  to  himself,  he  had  a  right  to 
retain  funds  to  pay  them,  before  he  was  bound  to  obey  such  new 
directions.     Ibid. 

116.  The  debts  which  the  trustee,  under  the  circumstances 
above  stated,  had  promised  by  parol  to  pay,  came  within  the 
principle  above  declared,  and  are  not  witliin  the  statute  of 
frauds.     Ibid. 

117.  The  administrator  of  a  trustee,  constituted  by  a  deed  of  • 
trust,  has  no  right  to  plead  tlie  act  of  limitations  of  lZ8i^>  nor 
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that  of  1826,  against  his  cesful  que  trust,  calling  for  an  account 
of  an  unsettled  trust.  Johnston  v.  Overman,  2  Jones  Eq.,  182. 
(See  Re#.  Code,  ch.  65,  sees.  12  and  19.) 

118.  Where  a  trustee  admits  the  allegation  in  a  bill  that  he 
has  committed  a  breach  of  trust  in  giving  a  release,  and  the  re- 
leasee does  not  meet  the  allegation  that  he  has  contrived  to  ob^ 
tain  such  release,  but  states  immaterial  matters  in  his  answer, 
the  court  will  decree  against  them  both.  Jones  v.  Henry,  2 
Jones  Eq.,  184. 

119.  Where  a  trustee  buys  at  his  own  sale,  even  though  he 
may  give  a  fair  price,  the  cestui  que  trust  has  his  election  to  treat 
the  sale  as  a  nullity,  not  because  there  is,  but  because  there  may 
be,  fraud.     Patton  v.  Thompson,  2  Jones  Eq.,  285. 

120.  It  is  not  a  part  of  the  duty  af  a  trustee,  appointed  to 
sell  for  the  payment  of  debts,  to  put  slaves  conveyed  in  the 
trust  deed  out  as  apprentices  to  learn  trades,  and  he  is  account- 
able for  t!ie  fair  value  of  the  hire  of  such  slaves  during  the  ap- 
prenticeship.    Sparks  V.  Ivearney,  2  Jones  Eq.,  481. 

121.  Where  land  and  slaves,  together  with  other  personal  pro- 
pert,  are  conveyed  in  trust  for  the  payment  of  debts,  and  the 
debts  are  paid  out  of  the  personal  property,  the  land  will  belong 
to  the  heirs  of  the  grantor,  as  will  also  the  rent  and  damages 
recovered  on  a  breach  of  warranty  as  to  the  title  of  the  land. 
Ibid. 

122.  An  administrator,  or  trustee  appointed  to  sell,  who  re- 
tains certain  slaves  to  await  the  result  of  a  suit  against  him  for 
them,  is  not  bound  to  account  to  the  next  ot  kin  for  the  hires  of 
the  slaves  during  the  pendency  of  the  suit.     Ibid. 

123.  Where  a  trustee  is  appointed  for  the  purpose  of  protec- 
ting the  trust  property  from  the  debts  and  extravagant  expen- 
diture of  the  cestui  que  trust,  who  is  to  have  the  use  of  it  for  his 
life  with  a  limitation  over,  and  such  trustee  encourages  extrava- 
gance and  waste  by  lending  the  cestui  que  trust  money,  becom- 
ing his  surety,  and  otherwise  becoming  his  creditor,  the  court 
will  not  lend  him  its  aid  to  subject  the  trust  property  to  the 
payment  of  such  debts;  especially  where  the  trustee  already 
has  authority  to  sell  for  reasonable  and  proper  expenditures. — 
McKnif/ht  V.  WiUo7i,  2  Jones  Eq.,  491. 

124.  Where  two  of  the  heirs  at  law  take  a  conveyance  to 
themselves  lor  land,  which  a  person  was  bound  to  convey  to 
their  deceased  ancestor  who  died  intestate,  they  will  be  declared 
irx  a  court  of  equity  to  be  trustees  for  all  the  other  heirs.  Sen- 
till  V.  Bobeson,  2  Jones  Eq.,  510. 

125.  Where  the  trustee  of  an  insolvent  purchased  the  trust 
property  at  his  own  sale,  and  procured  the  decree  of  a  court  of 
equity,  in  a  suit  against  the  heirs  at  law  and  next  of  kin,  with- 
out making  the  creditors  parties,  to  make  valid  such  sale,  it  was 
held  that  he  was  not  protected  by  such  decree,  but  that  the  pro- 
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perty  would  be  ordered  to  be  re-sold  at  the  instance  of  the  cred- 
itors.     Elliott  v.  Pool,  3  Jones  Eq.,  17.  ^ 

126.  Where  a  trustee  has  been  guilty  of  a  breach  of  trust  by 
secretly  buying  the  trust  property  at  his  own  sale,  he  cannot 
avail  himself  of  an  acquiescence  by  the  cestui  que  trust  in  his 
ownership  of  the  property,  unless  he  can  show  that  he  had  fully 
apprised  the  latter  of  the  nature  and  extent  of  his  illegal  acts. 
West  V.  Sloan,  3  Jones  Eq.,  102. 

127.  A  provision  in  a  deed  of  trust  to  secure  certain  credi- 
tors, and  also  to  secure  them  against  certain  existing  liabilities 
as  sureties,  also  against  any  future  liabilities  which  the^^  might 
incur  as  sureties,  and  also  to  secure  any  future  debts  which  the 
grantor  might  justly  owe  shera,  is  valid  and  will  be  enforced  in 
equity,  iwovided  the  deed  was  bona  fide,  and  provision  inserted 
without  any  fraudulent  intent.  Irwin  v.  Wilson,  3  Jones  Eq., 
210. 

128.  AYhere  a  trustee  changes  an  investment  without  the  di- 
rection of  a  court  of  equity,  he  takes  upon  himself  the  onus  of 
proving  entire  bona  fides,  and  that  there  were  reasonable  grounds 
for  believing  that  the  fund  would  be  benefitted.  Where,  how- 
ever, he  is  able  to  make  such  proof,  the  court  will  sustain  his 
act.      Wasldngton  v.  Emery,  4  Jones  Eq.,  32. 

129.  Where  a  trustee  changing  an  investment  is  interested  in 
a  large  portion  of  the  fund,  he  will  be  regarded  in  a  different 
light  from  a  naked  trustee,  and  a  presumption  is  raised  that  he 
acted  in  good  faith.     Ibid. 

130.  Where  the  plaintiff  claimed  that  the  defendant  had  pur- 
chased a  tract  of  land  at  a  sheriff's  sale,  under  an  agreement 
that  they  Avere  to  be  joint  owners  of  it,  and  that^lhe  defendant 
had  taken  tlie  sheriff's  deed  to  himself,  and  the  defendant  de- 
nied expressly  the  purchase  on  joint  account;  it  was  held  that 
proof  that  the  plaintiff  had,  in  the  assertion  of  his  right,  re- 
ceived the  rent  for  one  year  from  a  tenant  Avith  the  knowledge 
and  without  objection  from  the  defendant,  was  a  fact  dehors  the 
deed  inconsistent  with  the  idea  of  an  absolute  purchase  for  him- 
self, and  being  corroborated  by  proof  of  the  defendant's  decla- 
rations admitting  a  joint  purchase,  the  plaintiff  was  entitled  to 
relief.     Latham  v.  McBorie,  4  Jones  Eq.,  102. 

131.  Where  A  paid  the  purchase  money  for  a  tract  of  land, 
and  had  the  title  made  to  B  on  a  parol  trust  to  hold  it  for  A,  it 
was  dficlared  that  such  trust  was  not  embrnced  in  the  statute  of 
frauds;  but  it  appearing  that  the  transaction  was  intended  as  a 
fraud  upon  creditors,  the  court  of  equity  declined  interfering  to 
compel  a  conveyance  of  the  legal  title.  Turner  v.  Eford,  5 
Jones  Eq.,  106. 

132.  Where  a  testator  gave  land  and  negroes  to  the  separate 
use  of  his  daughter,  who  was  married,  expressing  a  want  of 
confidence  in  her  husband,  and  forbidding  the  trustee  from  let- 
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ting  him  have  possession  of  the  slaves,  but  leaving  it  discre- 
tionary whether  he  would  rent  out  the  land  or  permit  the  daugh- 
ter and  her  family  to  occupy  it,  it  was  held  that  the  husband 
and  wife  had  no  equity  to  compel  the  trustee  to  give  them  the 
possession  of  the  propertv  for  a  home.  Cox  v.  Williams^  5  Jones 
Eq.,  150. 

133.  At  common  law  it  was  not  necessary  that  a  trust  should  he 
declared  in  any  particular  mode.  In  England  the  statute  of 
h-auds  requires  that  declarations  of  trust  shall  be  manifested  and 
proved  by  some  writing;  but  in  our  State  there  is  no  such  statu- 
tory requirement;  and  so  the  matter  stands  as  at  the  common 
law.  Where,  therefore,  one  bought  and  paid  for  a  tract  of  land, 
and  caused  the  title  to  be  made  to  A  declaring  at  the  time  by 
parol  a  trust  for  B  and  others,  it  icas  held  that  such  trust  would 
be  enforced  in  equity.     Shelfon  v.  Shelton,  5  Jones  Eq.,  21)2. 

134.  A  trustee,  who  acquires  an  outstanding  title,  adverse  to 
his  ccstid  que  tnists,  is|ponsidered  in  equity  as  having  acquired  it 
for  their  benefit,  and  cannot  set  it  up  for  his  own.  Brardley  v. 
Kee,  5  Jones  Eq.,  332. 

135.  There  is  not  in  this  state  any  statute  which  requires  that 
a  declaration  of  trust,  made  at  the  time  when  lands  or  slaves 
were  conveyed  to  a  certain  person  Avho  agrees  to  hold  in  trust, 
shall  be  in  writing.     R'ig<js  v.  Swann,  6  Jones  Ec{.,  118. 

136.  Where  the  agent  of  a  trustee  received  money  arising  from 
the  sale  of  trust  property  made  by  collusion  with  him,  it  luas 
held  wot  to  V>e  a  defence  to  a  bill  against  such  agent  to  follow  the 
funds  in  his  hands,  that  he  had  paid  the  money  over  on  liabili- 
ties -which  he  had  incurred  for  the  trustee.  Bennett  v.  3Ierritt, 
H  Jones  Eq.,  263. 

137.  Where  trust  property  is  AvrongfuUy  sold  by  a  trustee  by 
collusion  with  another,  who  did  not,  however,  receive  any  part 
of  the  price  for  which  the  property  sold,  it  was  held  that  the 
principle  of  following  the  trust  fund  in  its  converted  state  does 
not  apply.     lUd. 

138.  Where  certain  slaves  were  sold  at  auction  by  an  admin- 
istratrix, and  a  bill  of  sale  made  to  B,  the  purchaser,  but  it  was 
agreed  that  he  shonld  hold  the  property  in  trust  to  indemnity 
himself  against  certain  debts  in  which  he  was  surety  for  the  in- 
testate, and  he  paid  no  money,  the  debts  remained  unpaid  for 
nine  years,  and  in  the  mean  time  B  married  the  administratrix 
and  took  with  her  the  slaves  in  question,  it  was  held,  that  B  suc- 
ceeded to  the  trust  his  wife  was  under  to  distribute,  and,  having 
the  legal  title  by  means  of  the  bill  of  sale,  the  property  could  be 
followed  in  his  hands,  and  that  under  the  circumstances  the 
Btatute  of  limitations  did  not  run  against  the  distributees.  Me- 
Laurin  v.  Fairly,  6  Jones  Eq.,  375. 

139.  The  pcrformanrje  of  a  trust,  created  by  the  conveyance  of 
j)roperty  to  a  trustee  for  the  use  of  an  insolvent  person  upon  an 
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inadequate  consideration,  or  gratuitously,  will  be  enforced  against 
the  trustee  at  the  suit  of  the  cestui  que  trust.  Baker  v.  Evans,  1 
Winst.  Eq.,,109. 

See  (Account,  15-16.)  (Agent  and  Principal— How  far  an 
agent  is  affected  by  the  acts  of  his  principal  or  by  notice  to  him, 
16.)  (Agent  and  Principal— Of  the  responsibility  of  an  agent 
to  his  principal,  2-3.)  (Alien,  2-3.)  (Contract— Of  parol  con- 
tracts within  the  statute  of  frauds,  21.)  (Deed — When  an  in- 
strument is  to  be  deemed  a  deed,  and  its  construction,  27.)  (Es- 
toppel, 1-2-3.)  (Executors  and  Administrators — Of  co-execu- 
tors and  co-administrators,  and  of  their  liability  for  each  other, 
14-15. )  ( Fraud — In  the  sale  of  property,  1-2. )  (Injunction  and 
Sequestration — When  an  injunction  or  sequestration  Avill  be 
granted,  81-103-139-158-lo9-183.)  (Legacy— Construction— 
Whether  vested,  contingent  or  executory,  68.)  (Limitations  and 
lapse  of  time— When  tlie  statute  or  laj^sc  of  time  will  bar.  1-4- 
7-8-12-13-1 5-16-36-38-39-40-66-67-72-73-74-76-89  -  95-96. ) 
(Pleadings— Bill,  7.)  ^ 


TURNPIKE  COMPANY. 

1.  Where  the  legislature  authorized  one  to  open  a  road  and 
collect  tolls  on  it,  a  subsequent  act  for  a  similar  purpose,  in  favor 
of  another,  is  valid,  although  it  may  diminish  the  profits  of  the 
first  road.     Allen  v.  Buncombe  ■  Turnpike   Company,  1  Dev.  Eq., 

See  (Account,  11.) 


UNIVERSITY. 

1.  The  University  of  North-Carolina  is  a  public  institution 
and  a  body  politic,  and,  therefore,  subject  to  the  legislative  con- 
trol. It  was  not  only  originally  the  creature  of  the  legislature, 
but  it  is  absolutely  dejjendent  upon  the  legislative  will  for  its 
continuing  existence.      University  v.  Maultshy.,  8   Ired.  Eq.,  257. 

2.  The  fact,  that  private  donations  have  been  made  to  the  Uni- 
versity, does  not  alter  the  nature  of  the  foundation,  nor  the  char- 
acter of  the  corporation.     Ihid. 
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USURY. 

T.  What  transactions  are  usurious.  |  II.  Relief  against  usurious  contracts. 

NoTR. — The  law  in  relation  to  usury  has  been  greatly  altered  by  an  act  ratified 
the  12th  March,  1866,  entitled  "  An  act  to  establish  the  rate  of  interest,  and  repeal 
chapter  114,  of  the  Revised  Code,  entitled  usury."  It  allowt:  eight  per  cent,  to  be 
taken  for  the  loan  of  money  when  it  is  expressly  so  stipulated,  but  if  no  rate  be 
mentioned,  the  legal  late  is  still  to  be  six  per  cent.  The  only  forfeiture  for  a  usurious 
loan  is  the  loss  ol  the  interest. 

I.    WHAT   TRANSACTIONS   ARE    USURIOUS. 

1.  "Wherever  the  debtor  can,  by  the  terms  of  the  contract, 
avoid  thf^-payliient  of  a  larger  by  that  of  a  smaller  sum  at  an 
earlier  day,  the  contract  is  not  usurious,  but  conditional,  and 
the  larger  sum  becomes  a  penalty.  Moore  v.  Hylton,  1  Dev.  Eq., 
429. 

2.  To  constitute  usury,  the  obligation  to  pay  more  than  the 
legal  rate  of  interest  must  be  absolute  on  the  face  of  the  trans- 
action.    Ibid. 

3.  A  contract  good  in  its  creation  is  not  avoided  by  a  subse- 
quent usurious  consideration.     Ihid. 

4.  Where  the  holder  of  a  bond  for  the  payment  of  a  certain 
sum  promised  to  surrender  the  bond  upon  the  payment  of  a  less 
sum  at  an  earlier  day,  there  must  be  a  strict  compliance  on  the 
part  of  the  obligor.     Ibid. 

5.  The  purcli;ise  ol  a  negotiable  security  for  less  than  the  real 
value  is  valid.  But  that  is  subject  to  this  qualification,  that  it 
nmst  be  merely  a  purchase  ot  the  security  and  at  the  risk  of  the 
purchaser;  and,  therefore,  if  the  person  who  claims  to  be  such 
purchaser  holds  the  person  to  whom  the  money  is  advanced  re- 
sponsible for  the  payment  of  the  debt,  it  is  not  in  lav  and  fact 
a  purchase  of  the  security,  but  a  loan  of  money  up^^n  the  secu- 
rity, and  if  the  sum  advanced  be  less  than  the  amount  of  it,  de- 
ducting the  legal  interest  for  the  time  until  maturity,  the  loan 
is  usurious.     Ballinger  v.  Edioards,  4  Ired.  Eq.,  449. 

II.       RELIEF   AGAINST   USURIOUS    CONTRACTS. 

1.  The  general  ground  on  which  equity  proceeds,  in  cases  of 
usury,  is  to  compel  a  discovery,  upon  the  complainant's  bring- 
ing into  court  the  principal  money  advanced,  with  legal  interest, 
and  then  the  court  will  relieve  against  the  usurious  excess. 
Taylor  v  Smith,  2  Hawks,  465. 

2.  In  a  bill  for  the  discovery  of  an  usurious  contract,  it  is  not 
necessary  to  waive  the  penalty.     Ibixl. 

3.  In  such  cases,  the  rule  of  practice  recjuires  a  tender  of  the 
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{5um  due,  on  bringnui^  it  into  court.  But  when  there  is  an  in- 
dependent ground  insisted  on  in  the  bill,  as  going  to  avoid  the 
whole  transaction,  (though  not  entitled  to  that  effect,)  it  affords 
a  justification  to  the  court  in  relaxing  this  strict  rule  of  practice. 
Ibid. 

4.  A  court  of  equity  is  bound  by  the  statute  of  usury,  and 
although  upon  the  bill  of  the  borrower  aid  will  be  extended 
upon  the  terms  of  his  repaying  the  sum  lent  with  lawful  inter- 
est, yet  the  lender  can  have  no  relief  whatever,  and  his  bill  to 
foreclose  an  usurious  mortgage  will  be  dismissed.  McBrayer  v. 
lioherts,  2  Dev.  Eq.,  75. 

5.  A  court  of  equity  never  assists  a  creditor  who  has  been 
guilty  of  usury;  and  where,  according  to  the  bill,  usurious  in- 
terest was  incorporated  into  a  note  by  the  fraudulent  contrivance 
of  the  debtor,  for  the  purpose  of  taking  advantage^f  it  and 
avoiding  the  debt,,  relief  was  refused.  State  Bank  v.  Knox,  1 
Dev.  and  Bat.  Eq.,  50. 

6.  The  statute  of  usury  is  as  binding'  in  a  court  of  equity  as 
at  law,  except  in  cases  where  the  borrower  asks  the  assistance  of 
a  court  of  equity,  and  then  the  court  will  compel  him  to  do 
equity  by  paying  the  principal  debt  with  legal  interest,  Bal- 
lim/er  y." Edwards,  4  Ired.   Eq.,  440. 

7.  A  party  cannot  avail  himself  of  the  plea  of  usury  in  notes, 
on  which  judgments  have  been  rendered,  unless  the  judgments 
were  rendered  upon  an  usurious  understanding.  Fisher  v.  Car- 
roll,  6  Ired.  Eq.,  485. 

8.  Where  a  person  files  a  bill  to  set  aside  a  usurious  contract, 
he  must  submit  to  have  the  whole  agreement  annulled  and  to- 
be  restored  to  his  original  condition.  Therefore,  he  cannot  claina. 
to  be  relieved  from  the  usury,  and  at  the  same  time  to  be  bene- 
fitted by  the  extension  of  credit,  for  which  the  usurious  interest 
was  stipulated.     Rasher ry  v.  Jones,  7  Ired.  Eq<,  14G. 


VESSEL. 

1.  The  making  a  man  master  and  giving  him  command  of  a 
ship  is,  ipso  facto,  giving  him  power  to  take  a  load  for  freight  in 
a  foreign  port,  or  in  any  port  at  a  distance  from  the  owner's  res- 
idence.    3Iu}free  v.  Redding,  1  Hay.,  276,  (318.) 

2.  For  the  benefit  of  trade  the  captain  of  a  ship  is  liable  for 
her  disbursement  in  a  foreign  port;  but  if  he  consigns  to  the 
person  making  them  property  of  the  owner  sufficient  to  cover 
them,  the  consignee,  by  paying  the  funds  in  his  hands  to  the- 
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owner,    vsithout  deductino-  the  disbursements,   discharge   him. 
Bissell  V.  Bozman,  2  Dev.  Eq.,  221). 

o.  The  captain  is  liable  as  the  surety  of  the  owner,  and  has  a.s 
to  him  all  the  rights  of  one.     Ihid. 

4.  The  captain,  when  discharged  from  liability  to  the  con- 
signee, cannot  afiect  the  relations  subsisting  between  him  and 
tile  owner;  neither  by  a  subsequent  payment  to  the  former  can 
he  make  the  latter  his  debtor.     Ihid. 

5.  A  steamboat  used  exclusively  for  the  purposes  of  naviga- 
tion between  the  ports  or  towns  of  the  same  state,  without  go- 
ing out  of  the  State,  is  not  a  vessel  of  the  United  States,  and  is 
not  required  to  be  registered,  in  order  to  a  valid  transfer  thereof 
Wisiuall  V.  Potts,  5  Jones  Eq.,  184. 


VOLUNTARY  C0NVI-:YANCES. 

1.  Defective  voluntary  conveyances  are  not  aided  in  a  court 
of  equity;  but  those  rights  which  vest  under  a  voluntary  con- 
veyanc^e  are  protected.     Daicson  v.  Dawson,  1  Dev.  Eq^.,  93. 

2.  Where  a  tenant  in  common  of  slaves  voluntarily  conveved 
all  of  a  particular  kind  which  might  fall  to  his  share  upon  a"  di- 
vision, and  then  fraudulently  contrived  that  none  of  that  kind 
should  be  allotted  to  him,  a  division  made  with  this  fraudulent 
intent  loas  held  to  be  inconsistent  with  the  rights  M'hich  the  deed 
vested  in  the  donees.     Ihid. 

3.  Volunteers,  who  claim  under  a  deed  of  gift,  executed  under 
the  inipulse  of  feeling,  rather  than  the  convictions  of  the  under- 
standing, in  which  apparently  the  grantor  did  not  exercise  per- 
fect free  will,,  are  not  fiided  by  a  court  of  equity.  Bauson  v. 
Dawson,  1  Dev.  Eq.,  396. 

4.  If  a  voluntary  deed  fairly  obtained  is   destroyed  by  the  do- 
nor before  registration,  a  court  of  equity  will  compel  him  to  con- 
vey the  same  property  to   the  donee.      Tolar  v.    Tolar,  1  Dev 
Eq.,  456. 

5.  A  bond  given  for  the  amount  of  an  account  is  not  rendered; 
voluntary,  by  the  ftict  that  the  obligor  had  a  set-off  of  equal, 
amount  which  was  waived.  Geddu  v.  Stainhack,  1  Dev.  anda 
Bat.  Eq,,  475. 
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WARRANTY. 

1-  No  warranty  is  implied  in  the  sale  of  a  patent  right;  and, 
therefore,  the  purchaser  of  such  a  right  cannot,  in  the  absence 
of  fraud  and  without  express  promise,  recover  of  his  vendor  the 
price  paid  for  it,  upon  its  turning  out  to  be  invalid.  Hijatt  v. 
Tworney,  1  Dev.  and  Bat.  Eq.,  315. 

2.  In  assignments  of  interests  resting  in  grant,  if  there  be  no 
fraud,  the  purchaser  must  depend,  incasetliey  prove  ol  no  value, 
wholly  upon  his  covenants.     Ihid. 

3.  The  purchaser  of  chattels  under  an  executed  contract  can 
claim  redress  against  his  vendor,  for  a  defect  of  title,  only  where 
there  is  an  express  or  implied  warranty,  or  a  deceit;  and  ordi- 
narily, the  affirmation  of  title  by  the  vendor,  at  the  time  of  the 
sale,  is  equivalent  to  a  warranty;  but  not  where  the  vendor  is 
out  of  possession,  and  there  is  an  adverse  claim  to  the  chattel, 
made  known  to  the  vendee  at  the  time,  and,  especially,  where 
the  vendor,  notwithstanding  his  affirmation  of  title,  says  ex- 
presslv  that  he  sells  only  such  as  he  mav  have.  Andres  v.  Lee, 
1  Dev"!  and  Bat.  Eq.,  318. 

4.  The  maxim  of  caveat  emptor  does  not  apply  where  tlie  par- 
ties are  put  in  a  confidential  relation  between  themselves;  for 
in  such  cases,  there  is  an  implied  warranty  of  soundness,  as  well 
as  of  title.     Nixon  v.  Lindsay,  2  Jones  Eq.,  230. 

5.  Where  tenants  in  common  of  slaves  appointed  commis- 
sioners to  make  partition  among  them,  which  was  done,  as  they 
supposed,  fairly  and  equally,  but  it  turned  out  that  one  of  the 
slaves  allotted  to  one  of  the  parties  was,  at  the  time,  laboring 
under  a  disease  of  an  incurable  character,  which  rendered  her 
worthless,  though  this  was  unknown  to  any  of  the  claimants  or 
to  the  commissioners,  it  was  held  that  the  owners  of  the  other 
shares  were  bound  to  contribute  pro  rata,  upon  the  ground  of  an 
implied  warranty,  to  the  party  receiving  the  defective  slave. 
Ibid. 


WASTE. 

1  A  tenant  for  life  may  in  this  state,  without  being  guilty  of 
waste,  clear  land  for  cultivation,  if  necessary  to  the  enjoyment 
of  his  estate,  and  if  done  with  a  due  regard  to  the  proportion  of 
wood  and  cleared  land  which  should  be  preserved  upon  it. 
Shine  v.   Wilcox,  1  Dev.   and  Bat.  Eq.,  631. 

2.  The  permitting  cleared  exhausted  land  to  grow  up  in  a 
secondary  growth  is  not  waste.     Ihid. 
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3.  It  is  essential  to  a  bill  to  stay  waste,  that  a  good,  and  not  a 
doubtful  title  to  the  place  wasted,  or  in  which  the  waste  is  ap- 
prehended, should  be  shown.  Equity  will  not  interfere  for  that 
purpose  where,  by  possibility,  the  plaintiff's  claim,  now  confess- 
edly uncertain,  may  turn  out  upon  evidence  hereafter  to  be  dis- 
covered to  cover  a  part  of  the  land  in  which  it  is  said  the  waste 
is  contemplated.     Houf/Ji  v.  Martin,  2  Dev.  and  Bat.  Eq.,  379. 

4.  A  husband  is  dispunishable  for  waste,  because,  while  in 
the  possession,  he  is  not  tenant  for  life  in  his  own  right,  but  is 
seized  with  his  wife  in  fee  in  her  right.  But  the  assignee  of 
the  estate  of  the  husband  is  liable  for  waste,  because  his  seizin 
and  possession  are  several,  and  he  is  strictly  a  tenant  for  the  life 
of  the  liusband.     Davis  v.  Gilliam,  5  Ired.  Eq ,  308. 

5.  Though  a  tenant  for  life  of  land,  entirely  wild,  may  clear 
as  much  of  it  for  cultivation  as  a  prudent  owner  of  the  fee  would, 
and  sell  the  timber  that  grew  on  that  part  of  the  land,  yet  it  is 
waste  in  such  a  tenant  to  cut  down  valuable  trees,  not  for  the 
purpose  of  improving  the  land,  but  for  the  purpose  of  sale.  Ibid. 

6.  Where  a  tenant  in  common  took  the  fixtures  and  imple- 
ments belonging  to  a  mill,  which  was  out  of  use  for  the  want  of 
repairs,  and  used  them  temporarily  in  a  mill  of  his  own.  and 
also  burnt  some  useless  rotten  timber  pertaining  to  the  mill  dam 
which  was  in  his  way,  it  was  held  that  his  acts  did  not  amount 
to  destructive  waste.     Dodd  v.  Watson,  4  Jones  Eq.,  48. 

See  (Injunction  and  Sequestration — When  an  injunction  and 
.sequestration  will  be  granted,  57-58-59-99-100-101-134.) 


WIDOW. 


I.  Her  right  to  dower. 
II.  Her  riglits  in  the  personal  estate  of 
her  liusband. 


III.  Disseni  from  her  husband'.s  will. 


I.       HER  RIGHT  TO  DOWER. 


1.  A  widow,  who,  after  the  death  of  her  husband,  occupies  his 
dwelHng  house  along  with  some  of  his  children,  is  under  no  ob- 
ligation to  pay  the  taxes  accruing  thereon,  between  the  time  of 
his  death  and  the  assignment  of  her  dower.  Therefore,  a  pur- 
chase by  her  oi  the  premises  for  such  taxes,  at  a  sale  after  the 
assignment  of  dower,  without  fraud,  will  not  be  set  aside  in  fa- 
vor of  her  husband's  creditors.  Bruiison  v.  Yancy,  1  Dev.  Eq.,  77. 
38 
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2.  Where  the  purchaser  of  land  took  nc  title,  but  only  a  bond 
for  one  upon  his  payment  of  the  purchase  money,  and  died  be- 
fore the  money  was  paid,  it  luas  held  that  the  widow's  right  to 
dower  (if  she  had  any  right)  was  not  protected  against  the  debt 
due  the  vendor  for  the  purchase  money.  Kirhy  v.  Dalton,  1  Dev. 
Eq.,  195. 

3.  A  widow,  wdiose  husband  made  a  provision  for  her  out  oi' 
his  personal  estate,  is  not  entitled  to  dbwer,  unless  she  dissent 
from  th^  will  within  six  months.      Craven  v.  Ctaven,  2  Dev.  Eq.,. 

4.  A  wndow  is  entitled  to  a  provision  out  of  both  the  real  and 
personal  estate  of  her  husband,  and  however  liberally  he  may 
have  provided  for  her  out  of  one  she  may;  by  entering  her  dis- 
sent to  h.is  will,  obtain  her  legal  provision  out  of  the  other.  Ihid. 

5.  Dower  assigned  to  a  widow,  who  dissents  from  her  hus- 
band's will,  is  subject  to  neither  debts  nor  legacies.  Bray  v. 
Lamb,  2  Dev.  Eq.,  372. 

6.  An  advancement  to  the  children  of  a  first  marriage,  made 
before  a  second  was  contemplated,  is  not  a  fraud  upon  a  second 
w'ile's  right  to  dower,  and  this  as  well  where  she  was  ignorant 
of  the  deed  before  her  marriage,  as  where  she  knew  of  it.  Tate 
v.  Tat^,  I  Dev.  and  Bat.  Eq ,  22'. 

7.  It  seems  that  conveyances  in  contemplation  of  marriage, 
made  to  defeat  the  future  wife's  dower,  are  within  the  e(]uity  of 
the  act  of  1784,  avoiding  such  conveyances  after  marriage.  lh:d. 
(See  Rev.  Code,,  ch.  118,  sec.  1.) 

8.  One-third  of  the  rents  of  land,  in  which  a  widow  is  entitled 
to  dower,  in  equity  belongs  to  her  or  her  representative.  Peyion 
v.  Smitlu  2  Dev.  and  Bat^Eq.,  325. 

9.  Where  an   executor  sells  land  under  a  power  contained  in 
the  will,  the  purchaser  claims  underthe  will  as  if  the  devise  had 
been  to  him;  and,  therefore,  the  widow  of  an  heir  of  the  testator' 
has  no  right  to  dower  in  such  land.      Weir  v.  Tate,  4  Ired.  Eq.,. 

10.  The  wife  of  a  mortgagee  in  fee,  after  forfeiture,,  may  re- 
cover dower  at  law;  but  in  equity  she  i.*?; subject  to  be  redecmedi 
as  the  husband's  heir  is,  because  equity  considers  the  mortg-agee 
as  a  trustee  for  the  mortgagor  from  the  first.  Therefore  a  court 
of  equity  will  not  decree  dower  in  such  a  case,  when  applied  to' 
in  the  first  instance.     1  hid. 

11.  Where  a  husban  I  is  entitled  only  to  a  remainder  in.  fee,, 
after  the  termination  of  a  life  estate,  which  is  existing  at  1  he' 
time  of  his  death,  the  wife  cannot  be  endowed,  for  the  right  of 
dower  only  attaches  to  the  immediate  cs'ate  of  freehold  as  well 
as  the  inheritance.     1  hid. 

12.  An  estate  for  years,  prior  to  the  estate  of  inheritance  lim- 
ited to  the  husband,'does  not  prevent  the  seizin  of  the  immediate- 
estate  of  inheritance  by  the  husband,  and  the  wife  will  bo  dowable 


WIDOW— I.  587 

of  the  land,  subject  to  the  term.  It"  rent  be  reserved  on  the  term, 
the  widow  endowed  of  the  reversion  is  entitled  to  her  share  of 
the  rent.  But  if  the  preceding  term  yields  no  rent,  as  where 
there  is  a  gift  by  will  to  one  for  a  term,  remainder  to  another  in 
fee,  the  wife  of  the  latter,  though  she  has  a  right  of  dower  and 
though  it  may  be  assigned  to  her,  takes  subject  to  the  term,  and 
can  neither  enter  nor  receive  any  profits,  until  the  expiration 
of  the  term.      Ibid. 

13.  The  same  rule  applies  to  all  chattel  interests  in  land,  as 
well  as  to  terms  strictly  speaking.  Thus,  where  a  testator  de- 
vised a  cotton  factory  and  all  its  appurtenances  to  his  three 
children,  to  be  equally  divided  among  them,  as  also  the  proiits,. 
when  the  youngest  should  arrive  at  twenty-one  years  of  age,  and 
in  the  mean  time  that  the  factory  slu)uld  be  carried  on  under  the 
sole  management  and  direction  of  the  executor,  mitil  such  period 
of  division,  and  the  proiits  were  tO'be  suffered  to  accumulate,, 
and  one  of  the  children  died  before  such  period,  leaving  a  widow; 
if  ivas  hchl  tliat  this  was  such  a  chattel  interest  in  tJie  executor, 
as,  though  it  did  not  prevent  the  assignment  of  dower,  yet  post- 
poned the  enjoyment  of  it  until  the  time  appointed  for  the  divis- 
ion.    I  hid. 

14.  The  act  of  1784  abolishes  the  right  of  survivorship  in  the 
case  of  joint  t(mancy,  and"  gives  the  share  of  the  joint  tenant 
dying  to  his  heirs.  But  when  the  heirs  take  as  such,  the  whole 
interest  was  necessarily  in  the  ancestor,  and  he  became  abso- 
lutely tenant  of  the  fee,,  to  which  dower  was  incident,  and  so 
also  the  power  of  devising.  Ihid.  (See  Kev.  Code,  ch.  43,  sec.  2.) 

15.  The  provisioii  in  Hhe  Kevised  Statutes,  ch.  121,  sec.  1,  which 
gives  a  widow  a  right  of  dower  in  land  of  which  her  liusband 
died  seized  and  possessed,,  is  to  receive  the  same  construction  as 
the  act  of  1784_  which  gives  dower  in  land  of  which  her  husband 
was  seized  or  po)«sessed.  The  mistake  is  a  clerical  one,  and  none 
of  the  jn'ofessioiii  ever  understood  what  was  meant  in  tlie  original 
act  of  1784  l)y  the  words  "or  possessed."  Ibid.  (The  words 
"or  possessed"  is  restored  in  the  lv<ev.  Code,  ch.  118,  see.  1.) 

16.  In  point  of  law,  too,  the  owner  of  the  inheritance  is  not 
seized,  but  is  said  to  be  possessed,  for  the  purpose  of  dower  and 
courtesy,  wlviu  the  reversion  is  not  after  a  freehold,  but  after  a 
term  for  years  only;  the  possession  of  the  tenant  for  years  being 
the  possession!  cof  the  reversioner.     Ibid. 

17.  The  widow  of  a  man,  to  Avhom  a  deed  for  land  had  been 
delivered,  but  from  whom,  it  had  been  abstracted  before  regis- 
tration, has  a  right  to  her  dower  in  such  land,  the  husband  having 
nn  incomplete  Icjal  tidcyhwi^o  recover  her  dower  she  must  apply 
io  a  couit  of  ecpiity.     Tij!-;o'ii  v.  Harrington,  G  Ired.  Eq.,  329. 

18.  Before  the  assignment  of  dower,  a  widow  is  not  seized  of 
;:iiy  portion  of  the  real  estate  of  her  husband,  and  cannot,  thei'e- 
iurc,  convey  any  title  at  law  to  it.     She  can,  however,  make 
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such  a  contract  concerning  it  as  equity  can,  and  will,  under  cer- 
tain circumstances,  enforce.     Potter  v.  Everitt,  7  Ired.  Eq.,  152. 

19.  When  a  widow  has  dower  assigned  to  her  in  a  tract  of 
land,  the  reversion  of  which  is  divided  among  several  different 
reversioners,  she  has,  in  general,  a  discretionary  right  to  get 
wood  for  repairs,  fire-wood,  &c.,  from  what  part  of  the  land  she 
pleases.  But  it  seems,  that,  in  an  extreme  c<\se,  where  the  wido^v 
u.-ts  out  of  mere  caprice  and  partiality,  with  a  view  to  favor  one 
at  the  expense  of  the  others,  a  court  of  equity  might  be  induced 
to  interfere.     Dalian  v.  Dolton,  7  Ired.  Eq.,  197. 

20.  A  widow  took  possession  of  a  part  of  the  land  of  her  de- 
ceased husband,  having  had  it  assigned  to  her  for  doAver  by 
some  of  the  heirs,  the  others  being  out  of  the  State,  and  neither 
agreeing  to  nor  dissenting  from  the  arrangement,  and  she  after* 
Avards  had  the  most  of  it  regularly  laid  off  under  an  order  of 
court,  though  some  of  the  land  which  was  first  occupied  by  her 
Avas  not  finally  assigned  as  part  of  her  dower,  it  was  Jield  tiiat 
she  was  not  liable  to  account  to  the  heirs  for  the  profits  received 
from  any  part  of  the  land.     Boherts  v.  Roberts,  2  Jones  Eq.,  128. 

,21.  A  widow  has  a  right  to  clear  the  land  assigned  her  for 
dower,  for  the  purposes  of  cultivation,  when  such  clearing  is 
necessary  for  the  enjoyment  of  the  estate;  provided  it  is  done 
with  a  due  regard  to  the  proportion  of  wood  and  cleared.land. 
And  the  clearing  of  sixteen  acres  in  addition  to  thirty  acres  al- 
ready cleared,  in  a  tract  of  two  hundred  and  forty  acres,  is  not 
an  undue  proportion.     Lamhetli  v.   Warner^  2  Jones  Eq.  165. 

22.  The  widow  has  the  right  to  sell  the  timber  cut  on  the  land 
which  she  has  the  right  to  clear.     Ihid. 

23.  The  jurisdiction  of  the  courts  of  equity  over  the  subject 
of  dower  is  well  established.  It  is  often  the  most  convenient, 
and  sometimes  the  only,  jurisdiction  that  can  give  the  appro- 
priate relief.  Especially  is  this  the  case,  when  the  widow  seeks  to 
be  endowed  of  an  equity  of  redemption.  Carnjphell  v.  Murphy, 
2  Jones  Eq.,  357. 

24.  There  is  no  statute  of  limitation  in  regard  to  the  writ  of 
dower;  and  if  her  case  be  not  affected  by  the  statute  of  pre- 
sumptions, the  widow  is  not  bound  to  account  for  a  delay.  Ibicl 

25.  The  right  of  a  widow  to  dower  even  in  an  equity  of  re- 
demption is  a  lefjcd  right;  it  is  prior  to  that  of  the  heir,  and  his 
vendee  is  not  protected  by  a  want  of  notice  and  the  payment  of 
a  full  price.     Ibid. 

26.  A  widow  is  not  entitled  to  have  her  dower  of  the  im- 
proved value  of  her  husband's  es^te,  but  she  must  take  it  ac- 
cording to  the  value  as  it  was  in  liis  lifetime.     Ibid. 

27.  A  widow  is  entitled  to  a  part  of  the  insurance  money 
arising  upon  the  destruction  of  buildings  in  which  she  had  an 
equitable  claim  to  dowei*.     She  is  also  entitled  to  a  third  part  of 
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the  rent  accruing  between    the  death  of  the  husband'  and  the 
decree  of  assignment.     Ihkl. 

28.  When  one  bid  oti  land  at  the  sale  of  a  clerk  and  master 
in  equity  and  gave  his  bond  for  the  purchase  money,  but  died 
before  the  sale  was  confirmed,  it  luas  held,  upon  the  sale's  be- 
ing afterwards  confirmed,  that  his  widow  was  entitled  to  dower 
in  the  land  under  the  act  (Rev.  Code,  ch.  118,  sec.  G,)  and  that 
she  had  a  right  to  have  it  disencumbured  of  the  lien^ior  the 
purchase  money  by  the  personal  estate.  Klutts  v.  Klutts,  o 
Jones  Eq.,  80. 

29.  The  widow  of  one  domiciled  in  another  state,  who  died 
intestate  seized  and  possessed  of  lands  lying  in  this  state,  is  en- 
titled to  her  dower  in  such  lands.  Jones  v.  Gerocl;  6  Jones  Eq., 
190. 

30.  Where  a  person  domiciled  in  another  state  made  his  will, 
and  died  leaving  a  Avidow,  who  duly  entered  her  dissent  to  it 
upon  its  being  offered  for  probate  in  that  state,  and  again  upon 
its  being  offered  for  probate  in  this  state,  it  was  held  that  she 
was  entitled  to  dower  out  of  the  real  estate  of  which  he  died 
seized  and  posses  ed  in  this  state.     Ihid. 

31.  A  decree  for  dower  of  lands  lying  in  another  state  will 
not  bar  a  decree  for  dower  in  lands  situate  in  this  state.     Ibid. 

3-2.  The  widow  of  a  deceased  vendee  of  land,  who  had  paid 
the  purchase  money,  may,  by  a  bill  against  the  heirs  of  her  late^ 
husband  and  the  heirs  of  the  vendor,  compel  a  conveyance  of 
the  land  by  the  heirs  of  the  vendor  to  the  heirs  of  the  veiidee, 
and  an  assignment  of  dower  to  herself  Swith  v.  Smith,  1 
Winst.  Eq..  30. 

See  (Heirs,  4.)  (Partnership — Of  real  estate  purchased  with 
partnership  funds,  7.) 

II.       IIER    RIGHTS    IN    THE    PERSONAL    ESTATE    OF    HER    HCSBAND- 

1.  The  word  "  stock  "  in  the  act  making  a  year  s  allowance  to 
a  widow  (see  Rev.  Stat.,  ch.  121,  sec.  19,)  means  that  which  is 
commonly  called  stock  in  the  country,  namely,  those  animals 
with  which  the  plantations  of  farmers  are  usually  supplied. 
Van  Nordni  v.  Primm,  2  Hay.,  149,  (324.)  (See  Rev.  Code,  ch. 
118,  sec.  18.) 

2.  Under  the  act  of  1784,  the  ^^^idow  of  an  intestate  who  dies 
without  children  is  entitled  to  only  one-third  part  of  his  per- 
sonal estate.  AkAuslanv.  6Ve6r?,  Conf  Rep.,  33,  (172.)  (In  such 
case  the  widow  is  now  entitled  to  one  halt  of  the  personal  es- 
tate; see  Rev.  Code,  ch.  G4,  sec.  1,  rule  3.) 

3.  In  a  case  where  a  widow  dissents  from  her  husband's  will, 
and  seeks  to  recover  her  share  of  the  personal  estate,  equity  has 
no  original  jurisdiction,  when  no  fraud  is  charged  on  the  exec- 
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ntor;  the  remedy  is  under  the  act  of   1701.     Jonei^  v.  Jones  1 
Murpk,  .96.     (See  Eev.  Code,  ch.  118,  sees.  13  and  15.) 

4.  An  allotment  ot  personal  estate  made  to  a  widow,  upon 
her  dissent  to  her  husband's  will,  by  a  jury  under  the  provisions 
of  the  act  of  1784  (Eev.  Stat..,  ch.  1*21,)  gives  her  at  least  a 
/?n?>?a/acze  "warrant  to  exact  pa;)Tn«nt  ot  the  amount,  and  after 
the  lapse  of  thirty  years  a  payment  will  be  presumed;  and,  if  a 
legatee  file  a  bill  for  an  account  against  the  executor,  in  whicli 
he  designs  to  impeach  the  validity  off  the  assignment  to  the  wir 
dow,  she  ought  to  be  made  a  party,  so  that  she  may  sustain  it, 
and,  if  slie  cannot  sustain  it,  that  she  may  be  made  liable  in  the 
first  instance  for  what  has  been  improperly  received  under  it. 
Graham  v.  Davidson,  2  Dev.  and  Bat.  Eq.,  155.  (See  Eev.  Code, 
oh.  118,  sec.  12.) 

5.  A  widow  cannot  claim  her  years  allowauce  in  a  court  of 
equity.  It  is  a  legal  right  and  must  be  prosecuted  in  a  court  of 
law%  as  prescribed  by  statute.     Lyon  v.   Lyon,  8   Ired.  Eq.,  201. 

6.  Where  an  administrator  had  advanced  to  the  widov/  a  sum 
in  part  of  her  year's  allowance,  and,  in  consequence  of  a  mutual 
mistake  as  to  the  law,  the  allowance  is  not  afterwards  directed 
by  the  court,  he  •cannot  charge  her  with  the  sums  so  paid  in  ac- 
counting with  her  for  her  .distributive  sliare.     Ihid. 

7.  A  widow  who  dissents  from  her  husband's  will  is  entitled 
under  the  act  of  1836,  (see  Eev.  Code,  ch.  118,  sec,  12.)  to  the 
same  share  of  his  personal  estate,  as  in  case  of  his  intestacy. 
Therefore,  where  the  testator  bequeathed  to  his  wife  certain 
slaves  and  other  personal  estate,  and  the  executors  hired  out  all 
the  slaves,  and  the  proceeds  of  those  bequeathed  to  the  widow 
were  less  in  proportion  than  those  of  others,  and  one  of  the  slaves 
bequeathed  to  her  died,  it  teas  held,  in  a  bill  brought  by  the  rep- 
resentatives of  the  widow,  who  had  dissented,  that  she  was  en- 
titled to  an  account  of  the  estate,  as  oi  the  time  of  settlement,  and 
not  of  the  death  of  the  testator.   Hunter  v.  Busted,  Busb.  Eq.,  97. 

8.  Wliere  a  widow  dissents  from  her  husband's  will,  she  is  en- 
titled, in  ascertaining  her  distributive  share,  to  have  advance- 
ments made  by  the  testator  to  his  children  in  his  life  time  esti- 
mated as  a  part  of  her  husband's  estate,  though  as  between  the 
cliildren  themselves  such  advancements  are  not  to  be  accounted 
for,  in  the  distribution  of  an  undisposed  surplus,  because  there 
is  only  a  partial  intestacy.      Wmrth  v.  McNeil,  4  Jones  Eq.,  272. 

9.  A  widow,  who  dissents  from  her  husband's  will,  has  no  right 
to  insist  that  certain  slaves,  who  had  committed  a  felony  for 
which  they  were  afterwards  hanged,  should  be  valued  as  if  they 
had  been  free  from  such  criminal  charge,  they  being  in  fact  of 
no  value.     Harrell  v.  Davenport,  5  Jones  Eq.,  4. 

10.  A  decree  in  another  state,  for  a  widoAv's  distributive  share 
of  property  in  that  state,  is  no  bar  to  her  recovery  of  a  distribu- 
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tive  share  of  property  which  is  fouud  in  this  state.     Jones  v.  Ge- 
foch  6  fJones  Eq.,  190. 

IL  Where  a  person  domiciled  in  another  state  made  his  will 
and  died,  leaving-  a  widow  who  duly  oitered  her  dissent  upon 
its  being-  offered  for  probate  in  that  state,  and  again  upon  its 
being-  offered  for  probate  in  this  state,  it  was  held  that  she  was 
•entitled  to  a  distributive  share  of  the  pei-sonal  property  which 
lie  OAvncd  in  this  state.     Ibid. 

III.       DISSEXT    FRQJl    HER  -HUSBANd's    WILL. 

1.  Before  the  act  of  1848,  ch.  101,  a  widow  could  not  dissent 
from  her  husband's  will  by  attorney,  although  she  was  too  unwell 
or  infirm  to  travel  to  court,  so  as  to  dissent  in  person.  Bell  v. 
Wilson,  6  Ired.  Eq-,  1.     (See  Rev.  Code,  ch.  118,  sec.  1.) 

2.  A  widow  may  dissent  from  her  husband's  will,  during-  the 
pendency  of  an  issue  of  devisavlt  vel  non;  and  if  she  die  before 
the  probate  of  the  will,  her  personal  representative  will  be  enti- 
titled  to  his  distributive  share.  Oden  v.  IVincUey,  2  Jones  Ei|.. 
440. 


WILLS. 

I    Probate  and  re-probate  of  wills.  i  III.  Revocation  of  willso 

11.  Publication  and  re-publicatlon  of  wills.  1  IV.  Wills  of  married  women.  • 

I.       PROBATE    AND    RE-PROBATE  OF    WILLS. 

1.  A  wiir  regularly  proved  cannot  be  impeached  in  equity,  as 
having  been  obtained  by  fraud  or  imposition.  Blue  v.  Patterson, 
1  Dev.  and  Bat.  Eq.,  457. 

2.  Persons  claiming  under  an  instrument  cannot  have  relief 
under  a  bill  setting  up  the  instrument  as  a  deed,  if  it  be  simply 
a  will.  And  it  seems  an  instrument  cannot  be  set  up  as  a  will 
•or  testament  by  a  bill  in  equity,  but  must  be  brought  forward 
in  the  proper  tribunal,  and  there  proved  as  a  will.  Tliompsoii  v. 
McDonald,  2  Dev.  and  Bat.  Eq.,  4G3. 

3.  A  court  of  equity  has  no  right  to  fill  up  a  blank  in  a  will, 
or  to  restore  a  bequest  which,  it  is  alleged,  was  originally  in  the 
will,  but  was  fraudulently  obliterated  by  the  executor,  or  some 
■other  person,  before  the  probate.  The  court  of  equity  must  take 
ithe  will  as  it  is  certified  from  the  coui't  of  jirobate.  Trexler  v. 
3IiUei\  G  Ired.  Eq.,  248.. 
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n,       PTTBE-ICATION   AND   RE-PUBLICATION    OP   WILLS. 

1.  Adding  a  codicil  to  a  will  is  a  re-publication,  and  the  codicil 
brings  the  will  to  it,  and  makes  it  a  will  from  the  date  of  the 
codicil.  Blurray  v.  Oliver,  6  Ired.  Eq.,  55.  (Wills  now  speak 
and  take  effect,  with  reference  to  the  real  and  personal  estate 
comprised  therein,  as  if  they  had  been  executed  immediately 
before  the  deaths  of  the  testators,  unless  a  contrary  intention 
shall  appear  by  such  wills;  Rev.  Code,  ch.  119,  sec.  6.) 

DI.       REVOCATION    OF    WILLS. 

1.  A  codicil,  by  Avhich  the  testator  intended  to  revoke  a  former, 
and  make  a  new  disposition  of  property,  is  not  effectual  as  a  re- 
vocation, unless  it  be  effectual  as  to  the  new  disposition  of  the 
same  property.     Jones  v.  Jones.  2  Dev.  Eq.,  387. 

2.  The  express  revocation  of  a  will  as  to  a  particular  devise 
will  be  effectual,  though  the  purpose  for  which  it  was  made  fail, 
as  being  against  public  policy.  Gossett  v.  JVeatherly,  5  Jones 
Eq.,  46. 

IV.       WILLS  OF  MARRIED    WOMEN. 

1.  The  will  of  a  married  woman  cannot  be  made  available,  as 
a  will,  in  equity,  without  having  been  first  established  as  a  tes- 
tamentary instrument  in  the  court  of  probate.  Whiifield  v.  Hurst, 
Sired.  Eq.,  242. 

2.  Alter  such  probate,  the  court  of  equity  is  still  to  see  that 
tile  instrument  is  of  that  kind  by  which  the  feme  covert  can  dis- 
pose of  her  property.     Ibid. 

3.  A  court  of  equity  has  no  right  to  instruct  the  court  of  pro- 
bate, as  to  the  proper  construction  to  be  put  upon  marriage  ar- 
ticles, and  whether  by  them  the  feme  covert  is  or  is  not  author- 
ized to  make  a  will.     I  bid. 

4.  The  course  in  the  court  of  probate  is,  where  the  wife  as- 
sumes the  right  to  make  a  will,  and  the  right  is  questionable, 
to  pronounce  for  the  will  on  proof  of  the  factum.,  and  leave  it  to 
the  court  of  equity  to  determine  definitely,  whether  she  had 
such  an  interest  or  authority  as  she  could  dispose  of  or  execute 
by  will.     1  bid. 

5.  When,  before  such  probate,  a  bill  is  brought  to  enforce  the 
alleged  will,  it  must  be  dismissed;  and  the  court  will  not  hold 
it  up,  to  give  the  party  an  opportunity  of  propounding  the  will 
in  the  court  of  probate.     Ibid. 

6.  Where  a  will  is  made  by  Sifeme  covert,  under  a  power,  this 
paper  must  be  proved  as  a  will  in  a  court  of  probate,  before  a 
court  of  equity  will  act  on  it.  But  when  the  court  of  equity  is 
called  to  act  on  sucK  an  instrmuent,  it  must,  notwithstaiiding, 
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such  probate,  be  again  proved  before  the  court  of  equity,  that 
it  was  executed  according  to  the  power,  that  being  a  queBtion 
which  the  court  of  probate  could  not  undertake  to  decide. — 
Le'ujh  V.  Smith,  3  Ired.  Eq ,  442. 

7.  When  a,  feme  covert  has  a  separate  estate  in  property,  she 
may  make  a  will  disposing  of  it  and  appoint  an  executor,  and 
such  executor  shall  be  her  general  representative.     Ihid. 

8.  Where  she  has  merely  a  power  to  appoint  by  an  instrument 
in  the  nature  of  a  Avill,  the  person  she  nominates  as  executor 
therein  is  not  such  in  the  usual  acceptation  of  the  term,  but  is 
merely  an  appointee  in  trust,  in  the  first  place  for  her  creditors, 
and,  seco)idly,  for  those  to  whom  she  directs  the  property  to  go 
over.     Ihid. 

9.  The  appointees  of  propert}-,  which  -a  feme  covert  has  a  right, 
luider  marriage  articles,  to  appoint  to  any  person  she  thinks 
proper,  are  trustees  for  her  creditors  in  the  first  instance.  Ihid. 

10.  An  executor,  or  an  appointee  in  the  nature  of  an  executor, 
in  the  will  of  a  married  woman,  is  not  bound  to  plead  the  statute 
of  limitations,  nor  can  the  legatees  or  ulterior  appointees  compel 
him  to  do  so.     1  hid. 
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1  Hav.,  482,  (.55.-1,) 
"             1  Hay.,  487,  (jm.) 

2  Hav.,  157,  (3-10,) 
2  Hay.,  26,  (18:),) 

"  2  Hav.,  3.52,  (541,) 

Tay.,  6,  (5.) 
"  2  Hay..  131,  (303,) 
v.   Arrin^ton,   1  Hay.,   164, 

(189,) 

V.  Ashe,  2  Hav.,  103,  (264.) 

Anthony  if.  Smith,  Busb.  H^q.,  188, 
Api)le  V.  Allen,   3  Jones   Eq.,   120, 

340-385-407 
Archib.'dd  v.  Means,  5   Ired.  Eq., 

230, 
Arendell  v.  Black  well,   1  Dev.  Eq., 

354, 
Armistead  v.  Bozman,  1   Ired.  E(i., 

117,  137-300-415-478-518 

Armstrong  V.  Beattv,  Coul.  Hep  ,33, 

(171,) 
Armstrong  v.  Baker,  6  Ired,  Eq., 

.553, 
Armsworthy  y.  Cheshire,2  Dev.  Eq., 

234, 


10 
516 
537 

28 

.39 1 


480 


12 


495 


97 


130 
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Annswnrthy  y.  Chesliire,3  Dev.  Eq., 

Arnold  V.  Bynrs,  2  Dev.  Eq.,  1,        182-5J1 

'■        V.  Arnold,  2  Dpv.  Eq.,  -107,  40 

V.  Arnold,  1  Dev.  and  Eat. 

Eq.,  Ill,  40-317 

Arnold  v.  Arnold,  3  Ired.  Eq.,  17,  547 

Aruot  V.  Linney,  1  Di^v.  Eq..  o69,  285 

Arrinuton  v.   Yarbrough,  1  Jones 

Eq.,  7.',  237 

Ashbee  v.  CowoU,  Bu;,b.  Eq.,  158,         5^3 

AsLcrtift  V.  Little,  4  Irrcl.  E(|.,  236,        229 

Ashe  T.  Moore,  2  Miirpli.,  383,  509 

"     V.   Hale,  5  Ired.  E(i.,  55, 

2;50-2G3-2S2 
Ashe  T.  Johnson,  2  Jones  Eq.,  140,  267 
Ashley  v.  Sumuer,  4  Jones  Eq.,  J21, 

123  484 
Askew  V.  Daniel,  5  Ired.  Eq.,  321,  242 
Aston  \.  Galloway,  3  Ired.  E(i.,  126, 

389-417 
Atkins  T.  Kron.  2  Trod.  E(i.,.58,  389 

V.    Kron,  2  Ired.  Eq.,  423, 

1C5-320-377 
"  V.  Kron,  5  Ti-ed.  Eq.,  207,  10-391) 
"       V.  Kron,  8  Ired.  Eq.,  1,  557 

Atkinsoii  v.  Farmer,  2  JMurph.,  291. 

140-147-153 
Attornev  General  v.  Bink  of  New- 
bern,  1  Dev.  and  Bat.  Eq.,  216, 

5-61-64-555 
Attornev  General  v.  Bank  of  Cape 

Fear,  1  Dev.and  Bat.  E^.,  227,        64 
Attornev  Genei'al  v.  Hunter,  1  Dev. 

Eq.,  12,  255 

Attorney  General  v.  State  Bank,  1 

Dev.  and  Bat.  E(|.,  54.5,  ;'5  (il-64-46:t 
Attorney  (General  v.  Cape  Fear  Nav- 
igation Co..  2  Ired.  Ecj.,  444,    64-287 
Attornev  General  v.  Lea,  3   Ired. 

Eq.,  302.  259 

Attornev  General  v.  Bank  of  Cape 

Fear,  5  Ired.  Eq.,  71,  5-84 

Attornev  General  v.  Bank  of  Char- 
lotte, 4  Jones  Eq.,  287.  34 
Attornev  (xeneral  v.  Allen,  6  Jones 

Eq.,144,  69-508-556 

Attornev  Gederal  v.  Pierce,  6  Jones 

Eq.,  240,  556 

Attorney  General  v.  Osborn,  6  Jones 

Eq.,  298,  209 

Austin  v.Gillesi>ie,l  JonesEq.,  261,        49 
Averitt  v.  Fov,  2  Ired.  Eq.,  224,  140 

'■  V.  WjJrd,  Bu-b.  Ecp,  192,  445  4S2 
Avervv.  Brunce,  1  IIiv.,  372.  (427,)  279 
Averv  v.  Walker,  1  Hawks,  140,  121 

Avers  v.  Wriijht,  8  Ired.  E(i.,  229, 

200-482-488 
Baggerlv  v.  Gaither,    2  Jones  Eq., 

80,  304 

Bagley  v.  Sasser,  2  Jones  Eq.,  350, 

32-56-132 
Bailey  v.  Davis  2  Hawks,  108,  121-355 

•'      V.  Shannonhouse,  1  Dev.  Eq., 

416  424 

Bailey  v.  Wilson,  1  Dev.  and  Bat. 

Eq.,  182,  3-40-489 

Bailey  v.  Carter,  7  Ired.  Eq.,  282,  417 


Bau-d  V.  Baird,  IDev.  and  Bat.  Eq., 

524.  460-466 

B.rird  V.  Baird,  7  Ired.  Eq.,  265. 
Baker  v.  Carson,  1  Dev.  and  Bat. 

Eq.,  381, 
Baker  v.  PJvans,  Winst.  Eq.,  109, 
Ballantvne  v.  Turner,  8  Jones  Eq., 

224,  351-288 

Ballard  v.  Hill,  3  Murph.,  410, 
Ballinger  v.  Edwards,  4  Ireti.  Eq., 

449.  581 

Bank  of  Newborn  v.  Jones  2  Dev. 

Eq.,  281, 
Bank  ot  North  Carolina  v.  Fowle, 4 

Jones  Eq.,  8, 
Bank  ol  the  State  v .  Forney,  2  Ired. 

Eq.,  181. 
Barnawell  v.  Threadgill,  5Ired.  Eo., 

86,  159-290 

Barnawell  V.  Threadgill, 3  Jones  Ecp, 

TjO,  30-16:- 

Barnawell  v.   Smith,  5  Jones  Eq., 

168,  161. 

Btirker  \.  Swain,  4  Jones  Eq.,  220,    59- 
Barnes  v.  Dickinson,  1  Dev.  Eq.,273, 
Barnes  v.   Dickinson,  1   Dev.   Eq., 

326  255- 

Barnes  v.'  Hill,  2  Ilav.,  236,  (41^.) 
"      V.  Calhoun,  2  lied,  Eq..  190, 
"      v.  Morris,  4  Ired.  Eq.,  22,      29 
"      v.  Pearson,  (i  Irec.  Eq.,  482, 
"      V.  Simms,  5  Ired.  Eq.,392,    327- 
"      V.  Ward,  Bu&b.  Eq.,  93, 
'•      V.  Strong,  1  Jones  Eq.,  100.  427- 
"      V.  Teasue,  1  Jones  Eq.,  277, 
Barnett  v  Spratt,  4  Ired.  Eci.,  171, 
"      V.  B  u-nett,  1  Jones  Eq.,  221.  86- 
"      V.  Woods,  2  Jones  Eq.,  198, 

27-305- 
Barnett  v.  Woods,  5  Jones  Eq  ,  428, 
Barrin'jer  v.   Cowan,  2  Jones  Eq., 

436,  340- 

Barriuyer  v.  Andrews,  5  Jones  Eq., 

348, 
Batemau  v.  Latham,  3  Jones  Eq., 

35,  160- 

Battle  V.  Hart,  2  Dev.  Eq.,  31, 

"      V.  Jones,  6  Ired.  Eq.,  567, 
Baxterv.  Costin,  Busb.  En.,  262. 

"       V.  Farmer,  7  Ired.  Eq.,  239.  4';3 
Bcall  V.  Darden,  '4  Ired.   Eq.,   76, 

159-166. 
Beam  v.  Bl anion,  3  Ired.  Eq.,  59,    409 
Beasley  v.  Knox,  5  Jones  Eq..  1, 
Becton  v.  Becton,  3  Jones  Eq.. 

419, 
Bedsole  v.  Monroe,    5  Ired.   Eq 

313, 
M\\  y.  Beeman.  3  Mni-ph.,  273, 
"    v.  Ploimt,  4  Hawks,  384, 
"    V.  Jasper,  2  Ired.  Eq..  597,  127-214 
"    V.  "Wilson,  6  Ired.  Eq.,  1, 
Bellamy  v.  Ballard,  2  Hay.,  361,  (.551) 
lielloat  V.  Morse,  2  Hay.,  157,  (341,) 
Benbury  v.   Benbury,   2   Dev.    and 

Bat.  Eq.,  235,  69-155- 

Benick  v.  Bowman,   3  Jones  Eq., 

314,  134- 
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236 
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216 
■498 
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488 
27 
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21 
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Bennelian  v.  Norwood,  6  Irecl.  Eq., 

10<).  377 

Beunett  v.  Merritt,  6  Jones  Eq.,  203,     579 
Beutou  V.  Gibson,  2  Hay.,  1:36,  (3  iG)      379 
beuzein  v.  Lenoir,  1  Car.  L.  R.,  oOi, 
(117  J    1   Murph.,    194. 

4-410-475-.5;28-563 
Benzeiii  v.  Leuoir,  1  Dev.  Eq.,  3;3o, 

208-434-563 
"        V.  Lov'class,  Conf.  R.,o20,(.507)   11 
Benzeiu  v.  Eobiuctt,  1  Dev.  Eq.,  444 


IBlue  V.  Piitterson,  1  Dev.  and  Bat, 

Eq.-,  457-,  '297-414-477-591 

Bogey  V-.  Shute.l  Jones,  ¥({.,  180,         266 
""       V.  Shiite,  4  Jones,  Eq.,  174,  270-447 
Bond  V.  Tiivner,  2  Murjih.,  831,  N. 

C.  Term,  R  ,  269,  ( 69:),) 
Bond  V.  Allen,  2  Mar.,  83,  (138,) 
Boon  V.  Bea,  1  Ired.  Eq.,  71, 
Bost  V.  Bdf't,  3  Jones:  ]■:<(. ^  484, 

"    Ex  I'Ai.TE,  3  Jones  Eii.,  483, 
Bostick  Ex  i'Ain'E,2  ired.  E(i,.y27, 


33 

72-477 
440 
537 
366 


Beuzein  v.  Robinett,  2  Dev.  Eq.,  67, 

286-535 
Berry  and  Waddell.  In  the  matter  of, 

5  Ired.  Eq. .  Appendix. 
Bethell  v.  Wilson,  1  Dev.  aud  Bat 

Eq.,  010, 
Betluuv!  V.  Terry,  1  Ired.  Eq.,  397, 
Bevis  V.  Laudis.  6  Jones  Eq.,312, 
Biddle  v.  Hoyt,  1  Jones  Eq.,  159, 

V.  Carraway,  6  Jones  Eq.,  95, 

SlO-375-393 
Biggs  v.  CapeUart,  5  Jones  Eq.,  34),  83 
Bird  V.  Graham,  1  Dev.  and  Bat.  Eq., 

168,  131-414 

Bird  V.  Ciiaffin,  1  Dev.  and  Bat.  Eq., 

55,  72 

Bird  V.  Graham.  1  Ired.  Eq  ,  196,  415 

Bissell  V.  Bozmau,   2  Dev.  Eq.,  1.54, 

25-296-436 
Bis.3cU  v.  Rozman,  3  Dev.  Eq.,   229. 

436-511-583 
Bissell  V.  Burke,  Mar., 61,  (58)  278 

•'      V.  Smith,  2  Dev.  Eq.,  27,  544 

Black  V.  Ray,  1  Dev.  and  Bat.  Eq., 

443,  297-477 

Blaekledge  v.  Simpson,  1  Hay.,  259, 

(296)  2 

Blaekledge  v.  Simpson,  3  Hay.,  80, 

(187)  14-1.5 

Blaekledge  v.  Singleton,  3  Murph., 

59.,  182-396 

Blaekledge  v.  Nelson,   1  Dev.   Eq., 

418,  435-516 

Blaekledge  v.  Nelson,  3  Dev.   Eq 

65.  '      209 

Blacknall  v.  Parish,  6  Jones  Eq.,  70, 

5; 

Blackwell  v.  Overby,  6  Ired.  Ei].,  38,    442 
Blackwood  v.  Jones,  4  Jones  Eq., 

54,  190-451 

Blake  v.   AUmau,   5  Jones  Eq., 

407,  433-485 

"     V.  Lane,  5  Jones  Eq.,  412,  423 

Blalock  V.  Beake,  3  Jones  Eq.,  328,        543 
Blauchard  v.  McLaughlin,  2  Car.  L, 

R.,  402,  (285) 
Blaiiton  V.  .Morrow,  7  Ired. Eq..  47, 
iilount  V.  Blount,  1  Hawks,  36.5, 
"      V.  Blount,  2  Ired.  Ei).,  192, 
"      V.  Johnson,]  Murph.,  36,Conf, 
K.  .551,  (573,) 
Blouut  V.  Robeson,  3  Jones  Eq..  73, 
'•       V.  Hawkins,  4  Jones  E(|.,  161 


136-435  Bowers  v.  Mathews. 4 Ired. Eq.,  2.58, 


288, 


V.  Strudwiek,  6  Jones  Eq  , 


183 
424 
3!)0 
101 
534 
127 
1(.^ 


447 

448 


y6i> 

82 

197 

167 


2-; 

o08 


Bovvers  v.  Strud  >\  iek-Winst.  Eq..  64,       ^_,^ 
Boydv.  Hawkins,  2  Dev.  Eq,,  195,  138-508 
'•    V.  Hawkins,  2  Dev.  Eq.,  329,  256-564 
"     v.  Hawkins,  2  Ired.  Ecj.,  304, 
"     V.  Small,  3  Jones  Eq.,  39, 
"    V.  Iv'ng,  4  Jone^  Eq.  152, 
Boyct  V.  Hurst,  1  Joiies  Eq.,  167, 
Bozinan  v.  Armi.stead,2Murph.,  328, 
N.  C.  Term  R,,  183  and  264, 
(616  and  6s8, ) 
Bracken   v.  Colquhouu,  4  Plawks, 

410, 
Bradley  v.  Jones,  2  Ired.  Ecj.,  215,  321-399 
"        V.  Gilibs,  3  Jones  Eq.,  13,  yy(j 

Bradshaw  v.  Ellis,  2  Dev.  and  Bat., 

Eq.,  20,  93-120 

Brad.shaw  v.  Simpson,  6  Ired.  Eq., 

243.  177 

Brady  v.  Parker,  4  Ired  Eq.,  430,  429 
Hranie  v.  Brame,  3  J  ones  Eq  ,  380,  .5,5,5. 
Branch  v.  Branch,  1  Murph.,  133,  311.477 
V.  Arrington,  2  Oar.  L.  R., 
252,  (230,) 
Branch  v.  Branch,  5  Jones  Eq.,  268, 
Brandon   v.  3iedley,  1  Jones  Eq., 

313, 
Brannuni  v.  EUi.son,  5  Jones  Eq. 

435, 
Branson  v.  Yancy,  1  Dev.  Eq.,  77, 
Brantley  v.  Kee,   5  Jones  Eq.,  632. 

83-130-124-274-48.5-579 
Branton  v.  Dickson,  1  Murph.,  225,  253 
Braswell  v.  Morehead,  Busb.  Eq.,  i!6. 

25.--3;» 
Bray  v.  Lamb,  2  Dev.  Eq,,  372,  389-586 
iirewi  r  v.  Church,  4  Jones  Eq.,  418,  51 
Briee  v.  M.Jlett,  2  Hav.,  2-J4,  (432)  508 
Bricked  v.  Jone>,  2  Hay.,  357,  (548)  293 
Bridgi-rs  \.  Move,  Busb.  E([.,  170,  74 

"        v.    Pleasants,  4  Ired.  Eq., 
26,  375-403 

Bridgers  v.  Williams,  3  Jones  Eq., 

o42,  308-885 


211 

349 


374 
585 


293  Briggs  v.  Morris,  1  Jones  Eq.,  193, 
146  Brilcy  v.  Sugg,  1  Dev.  and  Bat.  Eq., 


575 


294 

80 

9] 
8-42(J 


."66, 


.545 

364 
195 


180 


v.  Hogg,  4  Jones  Eq.,  46, 
V.  Stanly,  2  Hay.,  163,  (3.50,) 


Brinson  v.  Wharton,  8  Ired.  Eq.,  80, 
"  V.  Sanders,  1  Jones  Eq.,  210, 
"       V,   Thomas,    2   Jones    Eq., 

414,  484-543 

Brittain  v.  Brown,  2  Car.  L,  K.,  447, 

(;'32)  175 

Brittain  v.  McLean,  6  Ired.,  Eq.,  165,      535 

Quietl,  1  Jones  Eq.,  328,  75 


IV 


NAMES  OF  CASES. 


JN'ames  of  Fariies-.      Reporter.     Page  of  Digest.  JVames  of  Parties.      lieiiortefn.    Page  of  Digist 


232 


60-336 


Britton,  Ex  rARTE,4Irec1.  Eq.,  35, 
r.rooksliire  ^.  Dubo^ie,  2  Jones  Eq., 

276., 
r>rotliei\s  v..Brotlicrs.7Ireii.  Eq.,150, 
"         V.  Cartwrigbt,  2  J  ones  Eq. , 

113 

Brother  v.Ht>rri11,2 JonesEq.,20!),26S-J46 
Hrotter.  v.  Bateinan,  2  Dev.  E<i.,  11.5,  172 
Brown  v.  Long,  2  Dcv.  and  Bat.  Eq., 

138  1^- 

Brown  v.  Long,  1  Ired.  Eq  ,  190       1.50-31  0 
"      V.  Bro^Yn,  2  Ired.  Eq.,  30!),  94 

'•      V.  Carson,  Btisb.  Eq.,  272,  4J5 

•'     V.  elects  6  Ired.  Eq.,  90,  57;i 

"      V.  WU>on,  Olred.  E(i.,  5.iS,  263 

"      V.  Brown,  7  Ired.  Eq.,  SO,  832 

"      Y  Godsev,  2  JonesEq..417,  7.5 

'•     v' rr;itt,"3  Jones  Eq..  202.    493-531 
'■'•      V.  Beeknall,  5  Jones  Eq.,  423,       423 
••      V   Hayn<'s,  6  Jones  Eq.,  50,  -165-515 
Browning  v.Fratt,  2  Dev.  Kq..  44 

Bruce  v.Cliild,  4  Hawks,  37-2,  2-139 

Brvan  v  Bead.l  Dev.  and  Bat.Eq.,  78,  4i 

J'.rvan  v   Brvan,  1  Dev.  Eq.,  47,       233-452 

••'      V.Green,  3  Ired.  Eq.,  167, 

>'      Y    !Si)ruill,   4  Jones  Eq.,   27, 

^^  2.38-472-493 

Bryant  v..  9fott,  1  Dev.  and  Bat.  Eq., 

1.56, 
Brv«on  v.  DoLson,  3  Ired.  Eq..  178, 

■"       V.  Peak,  8  Iretl.  Eq.,  olU, 
Buchanm  V.  Fitzgcrald.G  Ired.Eq., 

121, 
Buflalosv  V.  Butlalow,   2  Dev 

Bit.  Eq.,  241, 
Buftalow  V.  Butlalow,   2  li-ed.  Eq. 


Caldwelii  v.   Justices  of  Burke,  4 

Jones  Eq...S33, 
Caldwell  V.  Cowan,  AVinst.  Eq.,  94, 
Calloway  v.  Witberspoon,  5  Ired. 

Eq.,  128, 
Cameron  v.  Comm'ners  of  Raleigh, 

1  Ired  Eq  ,  4;:  6, 


34-65 
116 

194 

37'; 


Cameron  v.  Mason,  7Ired.  Eq.,  180,. 409-410 


48« 


91 

510 
572 

("38 

56 
90 


and 


Samp  v.  Mills,  6  Jones  Eq.,  274, 
Campbell  v.  Heron,  Tay.,  199,  (102), 

Conf.  R.,291,  (381) 
Campbell  v.  Harlton,  2  Hay.,  157, 

(340) 
Campbell  v.  Drake,  4  Ired.  Eq.,  94, 
V.  Smith,  1  Jones  Eq.,  1.56, 
"  V.  Campbell,  2  Jones  Eq., 

364, 
Campbell  v.  Campbell,  5  Jones  Eq., 

246, 
Campbell  v.  Ahirphv,  2  Jones  Eq., 

8.57,  ■  484-588 

Canaday  v.  Nutall,2  Ired.  Eq.,265,  146-199 

V.  Paschall,  3Ired.  Kq.,  178.      80 

"         V.  Robards,  6  Ired.  Eq.,  422,      17 

"         V.  Shepard,  2  Joues  Eq., 

224,  ■  28-30-.50 

Cannon  v.  Jones,  4  Hawks,  368,  126 

Jenkins,  1  Dev.  Eq.,422,  102175 
Cansler  v.  Eaton,  2  Joues  Eq.,  499,  20 

Capebart  v.Mboon,  Bu>b.  Kq.,  30,    265  431 
V.  Mlioon,  5  Jones  E([.,  178,     .543 


113, 


487-497-502-513 


Buford  v!  Xeely,  2  Dev.   Eq.,  481, 

4^)y--i67-4(0 
Bullo<-k  V.  Tinnen,  2  Car.  L.  R.,  271, 

Bullock 'v."  Bullock,  2  Dev.  Eq.,  307 

180-206-312 
I.'.uneombe  Turnpike  Co.  r.  Allen,  2 
Dev.  and  Bat.  Eq.,  llo. 

Ricks,  2   Dev.  and  Bat 


Buntni,!; 


Eq.,  138, 


536-5(37 


Bur"-es-;  v.  Lovengood,  2  Jones  Eq.^ 


457 


289-449 


Burgin  v.'  Patton,  5  Jonas  Eq.,  425,^^  ^^^ 
r.urgwinv.  Richardson,  3  HawlvS,203,    433 


Capps  V.  Holt,  5  Jones  Eq.,  153,         52-135 
Carland  v.  Jones,  Busb.  Eq.,  235.  4.56 

"        V.  Jones,  2  Jones  Eq.,  -506,        560 
Carman  v.  Paue,  6  Joues  Eq.,  37,  197 

Carmichael  v.^Ray,  5 Ired.  E(|.,  365,        181 
Carney  v.  Coffleld,  1  Car.  L.  R  ,  .526, 

■(140)  388 

Carr  v.  Holliday,  1   Dev.    and   Bat. 

Eq.,  344,  248 

Carr  v.  Holliday,  5  Ired.  Eq..  157,  249 

Carringtou  v.  Oarringloi:,  2  Hawks, 

4i)4,.'  2';  7 

Carroll  v.  Johustoni  2  Jones  Eq.,  120,   304 
Carson  v   (arson,  1  Ired.  Eq.,  329,  93 

'    •'        V.  Duffy,  2  Jones  E(i.,  ,507,  407-4x4 
"        V.  Carson,  Winst.  I<-q.,  2-',.  84 

Carter  v.  Alston.  2  Hay.,  237,  (4oi)  2 

"       V.  Jones,  5  Ired.  Eq.,  196, 

802-480  .542-551 
Carter  v.  Williams  Sired.  Eq.,  177,       236 
"        V.  Privatt,  3  Jones  Eq.,  345,   76-51'> 
'*        V.Greenwood,   5  Joues  Eq., 

410,  153 


Burkbead  y.  Coison,2  D.v.  """',|f  ^i^.^^^lcartwrfil^t  v.  Godfrev,  1  Mnrph.,  422,  129 
Burn^  T.  i'ampbell,  3  Jones  Eq.,  410,      269|Carver  v.  >  allett,  N.C.Term,  l..,126, 
Burron:zbs..McNiel,2Dev.andB,.t.^^^^|    ^^^^^  344 

1LU>^    — i/*,  .      _.  -.      ,.  /.._j..,n    __      Oi..- 1     l.rv...-.^.    1.',-,.        '->0,4  /1Q'.* 


Eq., 
Butler  v 


36 

14 

483 

472 


Durham,  3  Ired.  Eq.,  5  9,      „ J<:/^*tell  v.  Strange  1  Jones  Eq    324, 
137-4S0-r)i"0  Caton  v.  Wdhs,  5  Ired.  Eq.,  o35. 

46")lCauley  v.  Lawson,  5  Jones  Eq.,  132,328-488 
128  Chaffiu  V.  Chaffin,  2  Dev.  aud  Bat. 
444i  Eq..  2.5.5,  129-156  461-512 

52  Chambers  V.  Hise,  2  Dev.  aud  bat. 
237 1  Eq.,  .505.  438 

379  Chambers  v.  Masscy,  7  Ired.  Eq. ,  286.      48 

I         '•  V.  Keru-,  6  June- Eq.,  280. 

493!  109-289 


Butner  v.  Lenily,  5  Jones  Eci ,  148 
Burton  v.  Stamper,  6  Ired.  Eq.,  14 

"       v.  Wheeler,  7  In  d.  Eq.,^  2U, 
Cabov.  Dixon.  4  Joues  Eq..  436, 
Caffey  V.  Kelly,  Busb.  Eq.,  48, 
''      v.  Davis,  1  Jones  Eq.,  1, 
Caldwell  v.  Blackwood,  1  Joues  Eq., 
274, 
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Chambers  v.  Payne,  6  Jones  Eq.,  276;    370 

V.  Keicl,  6  Jones  Eq.,  304,       35C. 

Champion,,  ex  parte. jBusb.  Eq.,  246,       99 

"  V.  ililler.  2  Jones  Eq.,194,     806^ 

Chapman  v.  Mull,  7  Iretl.  Eq.,  292,        445 

Cheek  v.  Da\  idson.  1  Irecl.  Eq.,  68,.  17 

Cheeves  v.  Bell,  1  Jones  Eq>,  234^  336 

Cheshire  V   Booe    1  Dev.  Eq.,  22,  188' 

"  V.  Cheshire.  2Ired.  Eq.,  569,'     256 

Chesnut  v.  Mears,  3  Jones  Eq.,  416,        83 

Chesson  v.  Ches.son,  8  Ired.  Eq.,- 141, 

168.557 
Child  T.   Dwight,  1  Dev.  and  Bat. 

Eq.,  171,  146-536 

Khristman  v.- Wright,  Sired.  Eq^,,  519-215 
Christmas  v.  Campbell,  1  Hay.,  123, 

(142)  279 

Christmas  v.  Mitchell,  3  Ired.  Eq., 

535,  2J9-45l)-490-524 

Chunn  t.  JUcCarson,  2.rev.  Eq., 

73,  131-296 

Clagan  v.  V,iasey,  7  Ired.  Eq.,  176,  264 
Clancy  v.  Crone,  2  Dev.  Eq.,  363,  £-4-491 
Clantou  V.  Burgess,  2  Dev.  Eq.,  13,  £21 
Clapp  V.  Foglemac,  1  Dev.  and  Bat: 

Eq  .  466,  357 

Clapp  V.  Coble,  1  Dev  and  Bat.  Eq., 

177.  69-117-183 

Clark  V.Wells  2  Murph.,  3,  279 

'•      V.  Cotton,  2Di-v.  Eq.,  .51.       172  182 
'•      V.  Cotton,  2  Dev.  Eq.,  301,-  397 

"      V.  (lark.  2  Dev.  Eq.,  407,  1.53 

•'      V.  Banner,   1  Dov.  and  Bat. 

Eq.,  608,  72 

Cl'-rk  V.  IL.yt,  8  Irod.  Eq.,  222,  5.5 

'"      V.  Lawrence,  6  Jones   Eq 


GoUier  v.  Bank  of  Newbern,  2  Dev. 

Eq.,  52.^,  150-489' 

Collier  v.  Bank  of  Newbern,  1  Dev. 

and  liat.  Eq.,  328,  1-509 

GoUins  V.  Dickinson,  1  Hav.,  240, 

(275)  ■  451 

Collins  v.  Dickinson,  2  Hay..  2,  (143)  65 
Coltraine  v.  Causey,  3  Ired.  Eq.,  246,  200 
Oolvard    v.    Waugh,    3    Jones   Eq. 

335,  421-^6 

Compton  v.  Culbertson,  2  Dev.  Bq., 

93,  2 

Conner  v.  Gwiun,  1  Hay.,  121,  (140)  540 
Conly  V.    Kincaid,    Winst.  Eq ,    44, 

n 


484 
424 
670 
446 
352- 

61-63 
494 
S55' 

545 

65 

115 


275-284 

S81 

Clayton  v.  Lyie,  2  J  one's  Eq.,  188,  267-3,i4 


Clark  V.  Bell,  6  Jone.xEq.,  272, 


V.  Glover,  3  Jones  Eq..  25  534 

"        V.  (Jlover,  3  Jcnc!^  Eq..  371,  13 

Clearv  v.  Coor,  1  Hav.,  225,  (25^)  14-16 

(.  lenunt  v.  F'Ster,  3"lred.  Eq.,  213,  462 

"         * .  C  em  nt,  1  Jones  Eq. ,  184,  575 

V.  CaiiOle.  2  Jones  Eq.,  82,  !  0 

Clements  v.   Pearson,  4  Irea.  Eq., 

257,  514 
Clements  v.  Mit  hell,  6  Jones  Eq., 

171,  510 

Clemmons  v.  Drew,  2-Jones  Eq.,  314,  431 

Cloniger  v.  Summit,  2  -Jones  Eq.,  513,  56 
(;loud  v.  iMsirlin,  2  Dev.  and  Biit. 

Eq.,  274,  316-S99 

Coakh  v  V.  Lianiid,  4  Jones  Eq.,  89,  314. 

Cohb  V.  Wood.  1  Hawlo,  9.5,  11 

Coble  V.  Chijip,  1  Jones  Eq.,  173,  456 

'•      V.  Coble,  2  Jones  Eq.,  392,  216 

Cofficlii  V.  Wair.n,  6  Ire. I.  Kq.,  23,  328 

Cole  V.  Tys;.n,  8  Ired.  Eq.  176,  525 

Coleman  v,  ('oleman,  3  Hawks,20f),  252 

"        v.  Hollowell.  1  Jones  Eq., 

234,                     ■  237 

Coley  V.  Ballancc,  Winst.  Eq., 

89,  f.52-402 

Collett  V.  Frazier,  3  Jones  Eq,.  80,  420-431 

"      v.  J-  razier,  3  Jones  Kq.,  398,  68 

Collier  V.  I'oe,  1  Di  v.  l.q.,  55,  206412: 

"     V.  Collier,  1  Dev.  Eq.,  C52,  241! 


"      V.  Stephenson,  3  Jones  Eq., 
95, 
Cook  V.  Streator,  1  Dev.  Eq.,  524, 
"     v.  Kedman,  2  Ired.  Eq.,  623, 
"     V.  Gudger.,  2  Jones  Eq.,  172, 
"     V.  Ellington,  6  Jones  Eq.,  371, 
Cooper  V.  Dismal  Swamp  Canal  Co., 

2  ]Mur;ih.,  195, 
Cooper  V.  Cooper,  2  Dev.  Eq  ,  298, 
Cooper  v.  Pridgeon,  2  Dev.  Eq  ,  98, 
'•       V.  Wilcox,   2  Dev.   and  Bat. 
Eq.,  9|, 
Coor  V.  Page;  Mar.,  56,  (55) 

"     V.  Starling,  1  Jones  Eq  ,  243, 
Corbitt  V.  Corbitt,  1  Jones  Eq.,  114, 

336-457 
Corner  v.  Stevenson,  3  Jones  Eq.,  95, 
Co.nin  v.  Baxter,  6  Ired.  Eq.,  197,  4 

Cotton  v.  Evans,    1   Dev.   and   Bat. 

Eq.,  28-1,  459-5S6 

Council  v  .  Walton,    4   Ired.  Eq., 

155, 
Cousins  V  Wall,  3  Jones  Eq.,  48, 
Covington  v.  McEntyre,  2  Ired.  Eq., 

;il6, 
Cowles  V.  Buchanan,    3    Ired.    Eq., 

374, 
Cowl  s  V.  Garter,  4  Ired.  Eq.,  205, 
Cox  v.  Hogg,  2  Dev.  Eq.,  121, 
"     V.  SmitheT'iuan,  2  Ired.  Eq.,  66 
"     V.  Jt-rnian,  6  Iri'd.  Eq.,  626, 
"     V.  Williams,  5  Jones  Eq.,  150, 
"     V.  AVilliams,  4  Ired.  Eq  ,  15, 
Craige  V.  Craige,  6  Ired.  Eq.,   191, 
Craik  v.  Glark,  2  Hay.,  22,  (176) 
Craven  v.  Cra\eu,  2  Dtv.  Eq  ,  33S, 
Crawford   v.   Shaver,  2   Irud.    Eq  , 

238, 
Grawley  v.  Timburlake,  1  Ired.  Eq., 

.346,  409-491 

Crawl.^y  v.  Timberlake,  2  Irtd.  Eq., 

460,  45-62;- 

Creswcll  v.  Eitiberson,  6  Ired.  Eq., 

161, 
Critcher  v.  Walker,  1  Murph.,  488, 
Cromartie  v.  Piobinson,  2  Jones  Eq  , 

2  IS, 
Croom  V.  Herring,  4  Hawks,  393, 

V    AVbittieM,  Bu>b.  Eq.,  143,  .3G5-4l'4 
'•       v.  Wright,  4  lr.Ld..Eq,  248,  3S4 


2^2 

66 

222 

471 
261. 
356 
1X6 
625 
579 


432 

6!>6 

383 


377 
433 


3>() 
312- 
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Cross  V.  Camp,  7  Ired.  Eq.,  193, 
Crossland  v.  Shober,  Winst   Eq.,10, 
Crowder  v.  Langdon,    3    Ired.    Eq., 

476,  183- 

Crump  V.  Mor^ican,  2  Ired.  Eq.,  91, 

"       V.  Black,  (3  Ired.  Eq.,  321, 
Culbert-scn   v.    Fro.st,    1   Jones  Eq., 

2S1, 
Cunningham  v.  Davis,  7  Ired.  Eq  , 

5, 
Cureton  v.  Moore,  2  Joues  Eq  ,  204, 

241- 
Gurrie  v.  Gibson,  4  Jones  Eq.,  25, 
Curtis  V.  Hiirtstield,    1    Car.    L.  R., 

501,  (114) 
Curtis  V.  Mcilhenny,  5    Jones  E<i., 

290. 
Cutler  V.  Potts,  2   Hay.,  26  and  60, 

(182  and  226,) 
Dairy uiple  v.  Shepard,   3  Ired.  Eq., 

74, 
Dalion  V.  Scales,  2  Ired.  Eq.,  521, 
'■'      V    Dalton,  7  Ired.  £([.,  197, 
"      V.  Houston, 5  Joues  Eq  ,401, 
Dameron  v.  Gold,  2  Dev.  Eq.,  17, 
Daniel  v.  McRae,  2  Hawks,  590, 

"       V.  Joyner,  3  Ired.  E*.,  512, 
Darden  v   Skinner,  2  Car.  LTR.,  297, 

(259) 
Dark  v.  Baiiley,  3  Murph.,  33, 
Daughtry  v.  Reddick,  5    Ired.  Eq., 

261,  8- 

Daveuport  v.Hassel,  Busb  Eq.,29,  833- 
Daves  v.  Haywood,  2  Dev.  and  Bat. 

Eq.,  313, 
Daves  v.  Haywood,  1  Jones  Eq..  253, 

115-388 
Davidson  v.  Nelson,  3  Hawks,  113, 
"         V.  Davidson,  1  Hawks,  163, 
''         V.  Cowan,  1  Ucv   Eq,  470, 
"         V.  Woodrutf,  1   Ired    Eq  , 
467, 
Davidson  v.  Potts,  7  Ired  Eq„372,  168 
Davie  v.  King,  2  Ired.  Eq  ,203, 
Davis  V.  Slianks,2  Hawks,  117, 
"     V.  Hawcott,   1  Dev.  and  Bat. 
Eq.,  460,  92-182 

Davis  v.  Cain,  1  Ired.  Eq  ,  304.  319-372- 
"      V.  McNeil,  1  Ired.  Eq.,  344, 
"      V.  Davis,  2  Ired.  Eq.,  607, 
"      V.  Davis,  6  Ired.  Eq.,  418. 
•'      V.  Gilliam, 5  Ired.  Eq.,  308, 
"      V.  Cotton,  2  Jones  Eq.,  430, 
"      V.  Marcum,  4  Jones  Eq.,  189, 
'<      V.  Hall,  4  Jones  Eq.,  402, 
'•      V.  Miller,  4  .ones  l<]q  ,  139, 

Dawson  v. .  2  Hay.,  296,  (482) 

V.  Speight,  Tay.,  .320,  (144) 
"        V.  Dawson,  1  Dev.  Eq.,  93, 
"        V.  Alston,  1  Dev.  Eq.,  .396, 
Deaf  and  Dumb  Asylum  v.  Norwood, 

Busb.  Eq.,  65,  135-334 

Deans  v.  Dortch,  5  Irrd.  Eq.,  331, 
Deaton  v.  Gaines,  3  Car.  L.  R ,  620, 

(424) 
Deaton  v.  Monroe,  4  Jones  Eq.,  39, 


264 
229 

429 
245 
525 

366 

443 

305 
123 

254 

3U6 

291 

25S 
94 
588 
310 
296 
26 
649 

199 
36 

505 
■392 

70 

■529 
294 
103 
435 

127 
■482 
399 
855 

■503 
■383 
67 
454 
303 
585 
420 
170 
498 
488 
279 
507 
583 
583 

404 
302 

141 
196 


Deaver  v.  Parker,  2  Ired  Eq.  40,  44-148-148 
V.  Eller,  7  Ired.  Eq.,  24,  264 

"        V.  Erwin,  7Ired.  Eq.,250,     264-303 
Deberry  v.  I\ey,  2  Joues  Eq  ,  370,  169 

DeCourcy  v   Barr,  Busb.  Eq.,  181,  529 

Deep  River  Gold  Mining  Co.  v.  Fox, 

4  Ired.  Eq.,  61,  7-2S2 

Delap  V.  Delap,  2  Jones  Eq.,  290,  338 

Denny  v  Closse,  4  Ired.  Eq,.  102,  y25 

Derr  v.  MeGinuis,  4  Jones  Eq  ,  139,  S7 

i-)evanev  Larkius,  3  Jones  Eq.,  377,  368 
Devereux  v  Dunn,  2  Ired.  Eq.,  206,  lo5 
Devereux  v.  Burgwyn,  5  Ired.  Eq  , 

351,  '  47 

Dew  V.  Barnes,  1  Jones  Eq.,  149,  lOO 

Dewey  v.  Littlejohn,  2  Ired.  Eq  ,  495, 

6S.139-.569 
Dey  V.  Williams,    2  Dev    and  Bat. 

Eq  ,  66,  395 

Dibble  v  Ayeock,  5  Jones  Eq.,  399,       5;j(; 

''       v.  Joues,  I  Jones  Eq  ,  389,  .53 

"       V.  Seott,  5  Joues  ICq  ,  164,  27:> 

Dick  V.  Pitchf'ord,  i  Dev.  and  Bat 

Eq  ,  480.  566 

Diclcen  v.  Cotton,  3  Dev.  and  Bat. 

Eq.,  272,  399 

Dickens  v  Ashe,  3  Hay  ,  176,  (369)  135-291 
Dickinson  v  Collins,  Couf.  R     441 

(501)  .559 

Dickinson  v.  Dickinson,  3  Murph. 

-.»'»,  loo 

Dillin  V.  Sessoui.s,  6  Jones  Eq  ,  3.56,  5,)7 
Dixon  V.  Cuwiird,  4  Jone.s  Eq  ,  354,  221 
Dol)>on  V.  Prather,  6  Ired.  Eq.,  31,  .551 
Doild  V.  Watson,  4  Jones  Eq  ,  48,  560-585 
Doggett  V.  Hogan,  5  Ired.  Eq.,  340,  519 
Doniild>oii  V.  liank  of  Cape  Eear,  1 

Dev.  Eq.,  103,  71-466-521 

Donnell  v.  Mateer,  5  Ired.  Eq.,  7, 

112-326-363-403 
Donnell  v.  Mateer,  7  Ired  Eq.,  94,  455 

Dougla>a  v.  Caldwell,  6  Jones  Eq., 

20,  219 

Doutliitt  V.  Bodenhamer^  4  Jones 

Eq ,  444,  271 

Dovvd  V.  Montgomery,  3  Car.  L.  R., 

100,  (198)  530 

Dovvell  V.  Jaek-i.  5  Jones  Eq.,  417,  350 

Downey  v.  Smith,  2  Dev.  Eq  ,  53.5,  206-386 
''        V,  Bullock,  7  Ired.  Eq.,  102,       574 
Dozier  v.  Mii.se,  2  Hawks,  482,  141-233 

Dozier,  Ex  parte,  1  Dev.  Eq.,  118,        4,53 
"      V.  Dozier,   1   Dev.  aiid  Bat. 

Eq.,  96,  130-1,53-476-497 

Dozier  v.  Sprouse,  1  Jones  Eq.,  152, 

169-515 

Drake  v.  Bloitnt,  2  Dev.  Eq.,  ,1.53,  459 

' '      v.  Ricks,  2  Ired.  Eq  ,  .65,  214 

Draper  v.  Jordan,  5  Jones  Eq.,  175,        233 

Drew  V    Clemmons,   2    J  oats  Eq., 

313,  458-488 

Dnimi-ight  v.  Jone*-,  4  ired.  Eq., 2.58,  166 
Dudley  v.  Cole,  1  Dev.  and  Bai.  Eq., 

429,  147-256 

Dudley  v.  Winfield,  Busb.Eq..  91,  129-533 
Dumas  v.  Powell,  2  Dev.  and  Bat. 

Eq.,  122,  155-398 


NAMES  OF  C.VSES. 
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Dunlap  V.  Ingram,  4  Jones  Eq  ,  178, 

119-^8  MOl 

Dunn  V.  floliowav,  1  Dov.  Eq.,  322,      2".5 

"      V.  Thorp,  4  Ir.d.  Kq..  7.  3:16 

"      V.  3Inore,  ;j  Irrd.  E(|..364,  46 

Duproi"  V  Diiinvc,  Riisb.  Eq..  16i,         2v7 

'•        V.  Williams,  5  Jones  Eq.,  96. 

272-278 
Dvdie  V.  Pattoii,   S  Irctl.  E<i.,  2'J5, 

205  449 

l)v<-lie  V.  Patton,  3  J.  iips  Ef|.,  332,         -!4» 

Earp  V.  E:irp,  1  Jonf.<  Eq.,  118,  24r^ 

"     V.  E  irp,  1  Jones  Eq.,  239,        245-49i 

Emsou  \    Perkirs.  2  Dev.  Ka.,  «8,  2'>b 

■'      Sawver,  4  JonesE(i.,  166,  13 

'■      Clierrv.  6  J<>ne<  Eq..  261,  HJ'> 

E;  ston  V.  Erston.  7  Fred.  Eq.,  98,  !i8 

Elton  V.  E-ton,  8  Irc?l.  E((..i;)2,         17-492 

EL.ern  v.  W-iMo,   6  Jcm-s  Eq.,  Ill,  275-3'  6 

Ivlens  V.  \\"illiiini-,3  Muri)h.,  27,  311 

p:(lnev  V.  Kin-r,  4  Ind.  Eq.,  465,      282-471 

"      V.  .Motz,  5  Ir.'d.  Eq.,  2::3,  282 

"      V.  Eiliipv,  4  Jone.s  iOcj.,  127,  130 

Edwards  v.  Ma.-s'  y,  1  Hawk-,  3.")9, 

280-448-470 
Ed\v;irds  V.  Univer-itv,  1  Dev.  and 

B;it   Eq  .  32.5,       '  411-41-! 

Edwards  V.  P;irks,  Winst.    Eq.,  49,  25-24i 
Kt'crtrn  V.  Alley,  (i  Ired.  Eq.,  188,  551 

El  ington  v.  Cnirie,  5  Ired.  Kq..  21,  85-200 
Elli<itt  V.  Elliott,  1   Dev.  tmd  Bat. 

E(i.,  57,  2,23 

Ell'ott  V.  :>laxwell.  7  Ired.  Eq.,  216,      444 

Ell.ott  V.  Pool,  3  June.-  Eq.,  17,  578 

'•       V.  I'ool,  U  Jones  Eq.,  42,  530 

"      V.  Posttu,  4  Jones  Ecj.,  433,  S4G-388 

Ellis  V.  Aniason,  2  Dev.  Eq.,  273.      28-256 

"     V.  Ellis  1  Dev.  E(|.,  180  and  341,        3^ 

"     V.      "     1  Dev.  Eq.,  ;.9S,  gs 

'•     v.  Durham,  2  Jones  p](i.,  ^'65,  305 

Ellison  v.  Commissioners  of   \Va>h- 

ington,  5  Jones  E<[  ,  57,  271 

Emmons  v.  McKesson,  5  Jones  Eq., 

92,  272-278-519 

Ennis  v.  Loaeh,  1  lied.  Eq.,  416,  569 

Erwin  v.  Erwin.,  4  Jones  Eq.,  82  246 

Evans  v.  Le:i,  5  Ired.  Eq..  169,  326 

"       v.   Lovengocd,    1  Jones   Eq., 

298,  266 

"Evans  v.  Kin^^  3  Jones  E(|.,  S87,  8 


Xami'.s  of  Parties.      litporter.      Poge  of  Digest. 

F:dls  V.  Carpenter,  1  Dev.  and  Bat. 

]'>|.>237,  41-126-134-426 

Falls  V.  Diekey,  6  Jones  Eq.,  357,  307 

F;a-ibanlt    v.  Tavior.  5  Jones  Eq., 

2i;',  "  348-404 

Farmer  v.  Barnes,  3  Jone«:  Eq.,l(.9,  138 
l-aneett  v.  .Mnimim,  5  Ired.Eq.,  53,  514 
F<im.-ter  v.  Tueker,  5  Jones  Eq.,  69, 

3-17-381-401 
F.  Itoii  V.  Billup-,  1   Dev.  and   Bat. 

E(i...584,  35S 

Belt  n  v.  Lon,--,  8  Ired.  Eq..  224,  216-482 
Fcnlr  ss  V.  Bobins,  X.  t'.  Term  R., 

177,  (610)  254 

F<  rrand  v.  Howard,  3  Ired.  Eq.,381, 

;:oi-36i 

Ferrand  V.  Junes  3  Ired.  Eq.,  G33,  106 
Fericrv   Birre't,  4  Jones  Eq.,  4.5.5, 

484-5.J3 
Field  V.    Eator,   1    Dev.   Eq.,    283, 

118-133-312 
Filhoii  V.  Gibson,  4  Ired.  Eq.,  455,  181 
Fin(hv.  RMgl.-uid,  2  Dev.   Eq  ,   137, 

131-162-183  286-.511 
Fi>h  V.  L:ine,  2  Hay.,  342,  i522)  292 

Fishel  V.  H:i<>-e,  3  ifed.Eq..  510,  410 

Fi>li<  r  v.  Carroll,  6  Ired    E q.,  48.5. 

303-582 
Fi>lier  V.  Worth,  Bi!s'..  Eq.,  63,  482 

Fitt-  V.  Fu>ler,  2  H-iy.,  102,  (262)  128 

Fleetwood    v.    Fli;ttwcod,    2    Uev. 

Eq.,  222,  3.-.6 

Fieminsr  v. . Litton,  1    Dev.   and  B;it. 

'(!.,6:J1,  2!!8-437 

Fleiiuns^  v.  Hni-yin,  2  Ired.  Eq.,  584, 

5-4J2  449 
Flennnjr  v.  I5i!r<rin,  2  Ired.  Eq.,  614,       518 
•'        v.  iMeKessin.  3  Jones  Ecj., 

316.  17.) 

Flciuin--  \ .  Chiinn,  4  Jones  Eq.,  422. 

3:;9-527 
Flcminir  v.    Murjili,  6  Jones  Eq., 

5;>,  12-130 

Flintliam  v.  Holder,  3  Murph..  345.  89 
Flippin  V.  B-inner,  2  Jones  E(j.,  4.50,  119 
Fioyi  V.  (iilli;,m,  6  Joni'<  Eq..  183,  276 
Forbe-  v.  Snith.  5  Ired.  Eq.,  369,  236-."51 
''      V.  Smiih,  8  Ired.  Eii.,  30,  74 

Ford  V.  Wiiedbee,  1  Dev.  :ind  B.'it., 

E(i.,  16,  112-3.',6-476 


••      V.  Manot,  4  Jones  E(i.,  227,      21-63  Fordliam  v.  Miller,  4  Hawks,  219,  294 

Evcntt  V.  L:tne,  2  Ired.  Eq.,  548,  372|Fort  v.  Fort,  1  C  a-    L.  R  ,  49.3,  (1051       311 

Exum  V.   David,  1  Mm  ph.,  47.5,  89|Foscue   v.  Foscue,  2  Dev.  and  Bat. 

"       v.  Bowden,  4  Ired.  Eq.,  281.  166-215|  Eq.,  6.5,  163 

Fagnn  v.  Jones,  2  Dev.  and  Bat.  Eq.,  'Fescue  v  Foscue.  2  Ired.  Eq.,  ,321    416-530 

^9.  399  Foster  v.  Cook,  1  Hawks,  .509,  470 


Fairbairn  v.  Fi.-her,  4  Jones  Eq. 

390,  152-187 

Fairbairn  v.  Fisher,  5  Jones  Eq.,  r;8.5,      187 
Fuiriey  v.  Pries-t,  3  Jones  Efj.,   21, 

342-4^8-493 
Fairley  v.  I'rie.-t,  3  Jones  Eq.,  S89, 
Fal kn<  r  v.  Streator,  3  Jones  Eq. ,  33,      3(15 
I-  alls  V.  Torr;inee,  2  Hawks,  490,  412 

'•     V.   Torraiiee,    4    Hawks.    412, 


V    Ci-aige,  3  Dev   and  Bat. 
Eq..  209,  93-170 

Foster  v  Craige.  3  Ired.  Eq..  .533,  176 
"       v  Jones,  2  Dev.  and  Bat.  Eq  , 

201,                                          ^  495 

Foulkes  v.  Foulkes,  3  Jones  Eq..260,  407 

Fox  V.  Alexander.  1  Ired.  Eq.,  340,  313 

"    V   Hor.  h.  1  Ired.  Eq.,  3.58,  61 

Foy  V  Foy,  2  Hay  ,  131,  (296)  .563 


17.5-213-411-412  Fraiieis  V.  Love,  3  Jones  Eq.,  331.  51 

Fa  Is  V.   Brichet,    J    Dev.    and    l!at.  Fianklin  v  ]{(.berts,  2  Ired    Eq    560 

Eq..  449,  CC,  '       103-440 
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Franklin  v.  Rideuhour,  5  Jones  Eq., 

420,  ^  197 

Fraser  v    Alexander,  2    Dev.    Eq., 

348,  313-3'<6 

Frazier  v   Brownlow,  3  Ired.  Eq.,  237,    232 
Free  bridcje  Co.  v.  V\'  oodtin,  2  Uev. 

Eq.;il3,  64 

Freeman  v.  Hill,  1    Dev.    and   Bat. 

Eq.,  o89,  147-223 

Freeman  v.  Perry,  2  Uev.  and  bat. 

Eq.,  243,    '  565 

Freeman  v.  Knifflit,  2  Ired.  Eq.,  72,        320 

V.  Eatman,  3  Ired.  Eq.,  SI,       202 

"  V.  Cook,  6  Ired  I'^q  ,  373,  573 

V.  DwiKgins.  2  Jones  Eq  , 

162,''  196 

Freeman  v.  Mebaue,  2  Jones  Eq.,  44,      149 
"  V.  Moses,  3  Jones  Eq.,  22,       233 

V.  Oakey,  3  Jones   Eq  , 

473,  343-393-407 

Frizzle  v.  Patrick.  6  Jones  Eq.,  354, 

276-284 

Froliock  V.  Edwards,  2  Hay.,  3(51,  (5.53)    65 

Frost  V.  Keynolds.  4  Ired.  Eq.,  494,  73-143 

Fulford  V.  Hrincoek,  liusb.  Eq.,  55,        333 

Fulkerson  v.  Chitty,  4  Jones  Eq.,  244,    345 

Fuller  V.  Williams;  Kusb  PJq.,  162,  123| 

V.  Fuller,  5  Jones  Eq.,  223,  369, 

•'       V.  Smitli.  5  Jones  Eq.,  192,       21-132 

Futrill  V.  Futrill,  5  Jones  Eq  ,  61,  197j 

"        V.  Futrill,  6  Jones  E(i.,  337,         198 

Gaither  v.  Caldwell,  1  Dev  and  Bat. 

Eq  ,  .504,  139-477 

Gales  V.  Buchanan,  2  Murph.,  145,  469 

Gardner  v.  xMasters,  3  Jones  Eq.,  462,       17 
V   Pike,  3  Jones  Eq.,  306,  82 

Garner  v.  Garner,  Busb.  Eq.,  1,  231 

Garrett  v.  White,  3  Ired.  Eq.,  131,     454-5.55 
Garrison  v.  Eborn,  3  Jones  Eq.,  228, 

341-367 
Garrison  v.  Brown,  Winst.  Eq.,  46,  198 
Gary  v.  Cannon.  3  Ired.  Eq.,  64,  214-548 
Gash  V.  Ledbetter,  6  Ired.  Eq..  183,  263 
Gatlin  y.  Kilpatrick,  1  Car.  L.  R., 

534,  (147)  133-293 

Gatlinff  v.  Darden,  1  Dev.   and  Bat. 

Eq.,  72,  413-496 

Cause  V.  Hale,  2  Ired.  Eq.,  241,  225 

"       V.  Perkins,  3  Jones  Eq.,  177,        269 
Gay  V.  Hunt,  1  Murph.,  141,  562 

'•    V.  Baker,  5  Jones  Eq.,  344,  83 

Gaylord  v.  Gaylord,  4  Jone<  Eq.,  74,       246 
Geddy  v.  Stainback,  1  Dev.  and  Bat. 

Eq.,  475,  583 

Gee  V.  Gee.  3  Dev.  and  Bat.  Eq.,  103, 

152-224 
Gentrv  v.  Hamilton,  3  Ired.  Eq.,  376, 

46-282 
Gentry  v.  Harper,  2  Jones  Eq.,  177,  201 
Gibbons  v.  Dunn,  3  Murph.,  548,  355 

Gilchrist  V.  Buie,  1  Dev.   and  Bat. 

Eq.,346,  42-242-501 

Gilchrist  v.  Gilchrist,  1  Dev.  and 

Bat.  Eq.,  362,  501 

Giles  v.  Franks,  2  Dev.  Eq.,  521,  356 

Gill  v.  Weaver,   1  Dev.  and  Bat. 

Eq.,41,  '  3.571 

Gillespie  v.  Foy,  5  Ired.  Eq.,  280.       89-1131 


CJilliam  v.  Willey,  1  Jones  Eq  ,  128,        425 
''        v.Undeiwood,3  Jones  Eq., 

KiO,  340 

Gillis  V.  Martin,  2  Dev.  Eq.,470,  13-129-436 
"      V.  Harris,  6  Jones  Eq.,  267,  396 

Gilmore  v.  Gilmore,  f  Jones  Eq.,  284,  247 
Gilreath  v.  fiilreath,  4  Jones  K(i  ,  142,  197 
Givens  v.  Gixens,  1  Murph.,  192,  388 

Glasgow    V.  Flowers,  1    Hay.,    233, 

(267)  ■  290-539 

Glasgow  V.   Hamilton,  2  Hav.,  218, 

(391)  "  65-291 

Glenn  v.  Kimbrough,  5  Jones  Kq , 

173,  "  426 

Glisson  V.  Hill,  2  Jones  Eq.,  256,  416 

Gomez  v.  Lazarus,  1  Dev.  Eq.,  205. 

434-.541-.H4 
Good  V.  Han-is,  2  Irad.  Eq.,  630,  57 1 

Goode  V.  Goode,   N.  C.    Term,   R., 

255,  (684),  2  Murph.,  335,         153-476 
Goode  V.  Hawkins,  3  .  ev.  Eq.,  393, 

189-297-521 
Goodrum  v.  Goodrum.  8  Ired.  Eq., 

313,  384 

Goodson  V.  Goodson ,  6Ired.  Eq.,  238,     216 
v.  Whittield,    5  Ired.  Eq  , 

163,  85-340 

Gordan  v.  Holland,  3  Ired.  Eq  .  362. 

361-479 
Gordan  v.  Brown,  4  Ired.  Eq.,  399,  40;) 
Gossett  V.  Weatherley,  5  Jones  Eq., 

46,  ■  380-368-592 

Governor  v.  Raleigh  &  Gaston  I..  R. 

Co.,  3  Ired.  "Eq.,  471,  13-62 

Graham  v.  Davidson,   2  Dev   and 
Bat.    Eq.,  155, 

93-1.55-173-1&3  31 1-286  315-511-590 
Graham  v  Torrance,  1  Ired.  Eq.,  210,    415 
'•        V.  Graham,   Busb.  Eq.^  291, 

169-235-374 

Gi-aham  v.  Little,  5  Ired.  Eq.,  407,  387 

"        V  Roberts,  8  Ired.  Eq.,  99,        5.57 

"        V.  Little,  3  Jones  Eq.,  152,        196 

"        V.  Skinner,  4  Jones  Eq.,  94,    11-13 

Grant  v.  Pride,  1  Dev.  Eq. ,  269,  182 

V.  r.ustin.  1  Dev.  and  Bat. 

Eq.,  77,  112 

Grantham  \-.  Bissell,  3  Hawks.  190,        428 
Graves  v.  Williamson.  6  Ired.  Eq.,  318,  329 
'*        v.  Howard.  3  Jones  Eq.,  303, 

342-392-401 
Graves  v.  Graves.  5  Jones  Eq., 

380,  186-349 

Gray  v.  Armistead,  6  Ired  Eq.,  74,         177 
"     V.  Winkler,  4  J  ones  Eq.,  308,  101 

Green  v.  Branton,l  Dev.  Eq.,  500, 

242-343-48!) 

Green  v.  Cook,  2  Dev.  Eq.,  531,  390 

"      V.  Thompson,  2  Ired.  Eq  ,  365,      192 

"      V.  Burt,  2  Ired.  Eq.,  545,  4 

"      V.  ( 'rockett,  2  Dev.  and  Bat. 

Eq.,  390  67-409-439-501-546 

Green  v.  Lane,  Busb.  Eq.,  102,         334-378 

"       V.  Lane,  8  Ired  Eq.,  70,  378-538 

"       V.  Phillips,  6  Ired.  Bq.,  223,  263 

"      V.  Campbell,  2Jones  Eq.,  446, 

137-268 
Green  v.  Harrison,  6_Jones  Eq.,  253,        13 
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Greenlee  v.  >[cDou-ell,  4  Ired.  Eq  ,  H:inis  v.  E\vin:r,  1  Dev.  and  Bat.  Eq., 

4S1,  22-2()l-4ri-o02  "6'-'.  121 

Gi-ecnlec  V.  McDowell,  3  Jones  Eq  ,  llarrU  \.  llor.ier,   1  Dev.   and  Bat. 

325.  217-543  Eq..  45.->,  522 

Gregorv  v.  Murrcll,  2  Ired.  Kq  ,  233,      548,11  irri<  v.  Dclamar,  3  Ircd.  E(i.,  21!t.       11)3 

"      ■  V.  Be.islev,  1  Ircd   Kq„  25,        359,      "       v.  H.htis,  7  Iml.  Eq.,  Ill,  232 

Griffin  v.  (iraliam.'l  Hawks,  fl(5,  27-33'      "       v.  Philpot,  SIhmI.  E(|.,  321.  327-395 

V.  Pleasants,  1  Ired    Eii  ,  152,  '•       Jto.-,.--,  4  Jones  Eq.,  413,  390 

(57-132  Harris.. n  V.  Buttle,   1  Dev.   Eq.,  .537, 

Griffin  v.  Carter,  5  Ired.  Eq.,  413,  141-145 

202-303-530  Hu-ri-i.ii  v.  Battle,  1  Dev.   and  Bat. 
Griffls  V.  Younger.  0  Ired.  Eq.,  520,        250  Ivj..  213.  66  56(3 

(irlnies  v.  Hoyt.  2  Jones  Eq..  271;  .58IH 'rri-on  v.  Wood,  1  Dev.  and   Bit. 

Grimsley  v.  Hooker,  3  Jones  Eq.,  4,  K(|.,  437,  220  477 

75-201  Il-irri.son  v.  Casrv,  1    Dev.  and  Kiit. 
Gi-ul)!)  V.  Clavton.  2  Hay.,  378,  (575)  '  Eq.,  322,     "  280 

292-4;e4' Harrison  v.  Howard,  1  Ind.,  Eq., 
(Juillord  V.  Guilford,  4  Jred.  l^q.,  168.  407,  191 

326-373:H  nison  v.  Biadlny,  5  h\d.  E(i..  136, 
Gully  V.  Gully.  1  Hawks,  20.  277  4-216-532 

Gums  V.  Capeluirt,  5  Jones  Eq..  242,  H  irrison  v.  Bowie,  3  Jones  Eq.,478,       343 

-10:-531  ■'        V.  Bowie,  4  Jone.^  Eq.,  261, 

Gum  V.  McAden.  2  Ired.  Eq..  79,  46S:  288-39;! 

Cuntir  V.   I'lioina-,  1  Ired.  Eii.,  190,       lOlHani-on   ».   Eventt.   5  Jones,  Eq., 
Giithiic  V.  fj<irr>il,6  Ired..  E(i.,  1.3,        481.  I(i3,  4;!4 

Guvth«r  V.  Tavlor,  3  Iret..  Eq.,  323,       360i  Hanisnn  v.  Ward,  5  Jones  Eq..  236, 
<5w'vun  V.  GwVnii.l  Jones  E(i.,  115,  '       lOS-349 

120.336  Hiri  v.  .\i,illett,  2  Hav.,  136.  (307)    291-508 
llacknev  v.Gntnn,6Jones,  Eq  ,381,       109      •'     \.    Roprv.    6    ir.d.    E(|.,    349, 
Hadliv  v..  Rounlree,   6  Jnnes,   Eq.,  2.50-303-519 

107,  19s  H-irt  v.  Cofl'.M-,  4  Jones  i':(i.,.321,  484 

Hailes  v.  Ingram,  6  I;ed.  Eq.,  477,         177  Haitn\:in  v.  .Me.Mistcr.l  :Sluriih.,  207,      2.')3 
Hain.-,-  V   Cowles,  1  D.'V,  Eq.,  421,  295  Hirvc^y  v.  Smith,  7  Ired.  E(i..  182,  l'.i8 

Hairston  v.  llairston.  2  Jones  Eq.,  illa-kill  v.  F  I'l  man.  Wiu-t.  Ec].,  34,       2-31 


Hislin  V.  Kean,  2  Miirpli..   3  9,    N. 

C.  'rerm  It.,  297,  (700;  iiV^-Wi 

Hass.  II  \-.  Mizcll.  6  In-d.  Eq.,  3112,  4.55 

•'       V.  GrilHn,  2  Ji.m-s  E.).,  117,         461 


123.  238-406 

Hale  V.  (i.-iuse,  3  Ired.  E(i..  ll-i,  479 

Hale  V.  Harrison.  7    red.  E().,    9S,  .53  i 

Hales    V.    (iritiin.    2    Dev.  and  B.it. 

E|.,42.,  Ifllillatliawav    v.   Learv,    2  Jone-  Eq., 

Hall  V.  Harris,  3  Ired.  Eq.,  289,  li.".!  264.  "  367 

'•     v.  Harri-,  olred.  Eq.,  3ii3.  86  H.iiij;lil-ii  v.    P.arnev,  2   Ired.    Eq.. 

"     v.  Davis.  3  Jones  Eq.    13.  421  393,  "  8.5-132 

Hall  V.  Robinson,  3  Jon.'s  Eq.,  348,  152-3(58  Haiiuliton  v.  Lane,  3  In-d.  Eq.,  627,       361 
Ham  \'.  Ham.  1  Dev.  and  B.at.    Ei)..  i         ••        v   IJcnlnirv,   2  Jones  Eq., 

.598.  35-:  337.        "  531-5(50 

Hamilton  v.  Havnes,    Conf.  R.,  413,  Hauscr  v.  M.inn,  I  iVliirpli.,  4!0.  253 

(480)  ■  22:>        •'       V,  L'.-li,  2  Dev.aiid  Bat.  Eq., 

Hamlin  V.  Meb.ine,  1  Jones  Eq.,  18,      4i8,  212,  437 

"      V.  Hamlin,  3  Jones  Eq..  191,  |H,iiiser  v.  Lrlimin.  2  Ir.al.  E(i.,.594,       174 

76-31^5-421        •'       V.  Shore,  5  Ired.  Eq.,  357,  177 

Haufl'  V.  Howard,  3  Jones  E<i.,  440,  .56-467  Havens  v.  Hovt.  6  Jones  Eq..  115,  275 

Hanner  v.Winbiirn,  7ired.Eii.,  142,      113  Hawkins  v.  llawkin-,   1  (Jar.  L.  R., 

"      Y.Douglass,  4  Jones E(i..  262,      5,53  495,(107)  133 

Hardie  v.  Cotton,  1  Ire.l.  Eq.,  (il,     233-36  i,IIa«  kins  v.  Hawkins,   2  Car.  L.  R., 
Harding  V.  Yarbrough.  6  Jones  Eq.,  !  (127,  (4;)1)  125 

215,  .535  Hawkins  v.  H  ,11,3  Ired.  Eq.,  280,  284 

Hardv  V.  Learv,  8  Ired.  E(i.,  94,  332  ••         \ .  .\lton,  4  Ind.  Ei|.,  137, 

"    ■  v.  Pool,  6  hvti.  E(i.,  28,  2:9,  201-572 

Hargrave  V.  King,  5  Ired.  Eq.,  430,   55-309  Hawkins  v.  Simmons.  6   Ired.  Eq., 

Haikev  V.  I'oweil,  1  Hawk.s.  17,  433  16.  417 

V.  Harkey,  1  Ired.  Eq.,  394,  68  Hawkins  v.  Evi  ntt,  o  Jone.->  Eq.,  4.2,       347 

Harper  V.  Williams,  1  Dev. and  Bat.  Havne- v.  Jnhnson,  5  JonesEq.,  124,        no 

Eq.,  379,  4(19  Hay  IV  ocd  v.  Craven,  2  Car.   L.  IC, 

H  iri'ell  V.  Oavi  nport,  5J(aies  Eq.,  4,  .V)7,  (;!60)  375 

170- 186-;M6- 288-590  Ilavwood  V.  Cnniaii,  2   Car.    L.    K., 
Harreli  V.  Harrell,  5  Jones  E(|..  229,       .531        '      10(5,(204)  507 

HarrimiTton  v.  McLean.  5  Jones  E(|.,  H-ivw  o.l  v.  RoL'ers.S  Ired.  E(|.,278,      365 

135,  2J3  He.-idcn  v.  Hea.len,  7  ired.  Eq..  159,      114 
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Heiiriic  V.  Keran,  3  Ired.  Eq.,  34,     363-4  G 
Hoai  t  V.  Stiite  Bank,  3  Dev.  Eq.  .111,        61 
"     V.  Brvan,  2  Dev.  Eq.,  147,  r41 

Hentli  V.  Cobb,  3  Dev.  Eq.,  187,  2:iG 

nf:!tlim:iii  V.  Hall,  3  Iml.  Eq.,  414,  236 
Heckvtuil  V.  Powell,  4  Hawks,  316,  451 
III  tlgpetl)  v.  Puryear,  3  Ired.   Eij., 

423,  '  30U 

Ileiidcrsoii  v.  Wilson,    1  Dev.  Y.i[., 

30.'),  110 

Henders..ii  v.  Stewart,  4  Hawks,  2.'.6,  434 
Henderson  v.  Hoke,  1  Dev.  and  liat. 

Eq.,  119,  ]42-147-397-.53n-56.5 

Heuder.  on  v.   BurtoD,  3  lied.   Eq., 

2.5!»,  158 

Henderson  v.  Woniaek,  6  Ired.  Eq., 

437,  331 

Henry  v.  Liles,  3  Ired.  Eq.,  407,  45 

Henry  v.  Elliott,  6 Jones  Eq.,  17.5,  375 

Heni-y  v.  Pratt,  6  .^ones  Eq  ,  327. 

4:i4-436  531 
Herron  v.  Cunningham,  1  Ired.  Ecj., 

376,  495 

Hester  V.  Hester,  1  Dev.  Eq.,  338,    162-.563 
V.  Hester,  3  Ired.  Eq.,  330, 

176-332-41  !3 
Hester  v.  Hester,  3  Ired.  Eq.,  9,  165-387 
Hieks  V.  Forest,  6  Ired.  Eq  ,  538,  113  133 j 
High  Shoals  M.  &  M.  Co.  v.  Grier, 

4  Joiies  Eq  ,  133,  370 

Hightour  v.  Rush,  3  Hay.,  361,  (552)      .552 

Hillboiai  V.  Hester,  8  Ired.  Eq.,  55,        151 

Hill  V.  Hill,  3  Hay.,  398,  (486)  161 

"     V.  iMoore,  1  Murph.,  333,  113 

"     V.  Jones,  1  Murph.,  311,  3.53 

•'     V.  Jones,  3  Dev.  Eq.,  101,  413 

"     V.  Johnson,  3 Ired.  Eq.,  432,       138-315 

"     V.  Spruill,  4  Ired  Eq..  244,  336' 

"     V.  WiUhuus,  6  Jones  Eq.,  ;343,       8-140 

Hilliard  v.  Kearney,  Busb.  Eq.,  231,       365 

Hines  v.  Spruill,  2  Dev.   and  Bat. 

Eq.,  93,  386-473 

Hines  v.  Butler,  3  Ired.  Eq.,  307,  6 

Hinton  v.  Hintou,  1  Dev.  and  Bat. 

Eq.,.587,  113 

Hinton  v.  Lewis,  7  Ired.  Eq.,  184,  364 

•'         V.  Powell,  1  Jones  Eq.,  330,       .533 
"         V.  Odcnheimer,  4  Jones  Eq., 

4i6,  465 

Hitc  V.  Goodman,  1  Dev.  and  Bat. 

Eq.,  364,  9 

Hodge  V.  Hawkins,  1  Dev.  and  Bat. 

Eq.,  564,  183-386 

Hodges  V.  Kodges,  3  Dev.  and  Bat. 

Eq.,  73,  87-179- 

Houg  V.  Capehart,  5  Jones  Eq. ,  71, 
Hoideu  V.  Peaee,  4  Ired.    Eq.,  333,  388- 
Holderby  v.  Blum,  2  Dev.  and  Bat. 

Eq.,  51, 
IloUlerby  v.  Walker,  3  Jones  Eq.,  46, 

367 
Holderby  v.  Holderby,  4  Jones  Eq., 

241, 
Holdcruess  v.  Palmer,  4  Jones  Eq., 

107, 
Holding  V.  Holding,  1  Murph.,  9, 
Holland  v.  Peek,  3  Ired.  Eq.,  35.5, 
Holliday  v.  HoUiday,  3  Hawks,  469, 


Holliday  v.  Porter,  3  Hawks,  198, 
HoUister  v.  Attmore,  6  Jones  Eq., 

373, 
Holloman  v  Hollomau,  2  Dev.  and 

Bat.  Eq..  370, 
Holmes  v.  Williams,  4  Hawks,  371, 
"         V.  Holmes,  3  Jones  Eq.,  334, 


354 
115 


308 
503 


457  463 


477 
381 
462 

523 

392 

345 

170 

2.53 

110 

91 


Holt  V.  Ilogan,  5  Jones  Eq..  83. 

369-393-402 
Hooks  V.  Sellers,  1  Dev.  Eq.,  61, 
"       V.  Lee,  7  Ired.  Ecj.,  83, 
'•        V.  Lee,  8  Ired.  Eq.,1.57, 
Hoppis  V.  ICskridge,  2  Ired.  Eq.,  .54,  28 
Horah  V.  Horah,  \Viust.  Eq.,  107,     1.53 
Horner  v.  Dunnegan,  6  Ired.  E((.,371, 
Horton  v.  Horton,  4  Ired  Eq  ,  .54, 
V.  Cook.  1  Jones  £([.,  370, 
Hough  V.  Martin,  3  Dev.  and   15at. 

Eq.,  379,  111-399 

Hough  V.  Cress,  4  Jones  Eq.,  295,      76 
Houston  V.  Smith,  6  Ired.  Eq.,  164, 
Howard  v.  Jones,  5  Ired.  Eij.,  7.5,     302 
Howell  V.  Hooks,  3  Dev.   Eq.,  2.58, 

134 
Howell  V.  Howt  11,  3  Ired.  Eq  ,  523, 

1.53-23.V260 
Howell  V.  Hooks,  4  Ired.  Eq.,  188, 
V.  Howell,  Sired.  Eq..  318, 
"         V.  Howell,  5  Ired.  Eq.,  358, 
Ilowerton  v.  Winibish,  2  Jones  Eq., 

328,  484 

Ilowlt^t  V.  Thompson,  1  Ired   Eq  , 

369,  440- 

Howze  V.  Mallett,  4  Jones  E(i  ,  194, 
Hovle  V.  Moore,  4  Ired.  Eq.,  175, 
Huekaby  v.  J  one-.  2  Ha«  ks,  120, 
Hudgins  V    White,  2  Ired.  Eq.,  .57.5, 
Hudson  V.  Pierce,  8  Ired.  Eq  ,  126, 
Huffn)an  v.  Fry,  5  Jones  E([.,  415, 
Hughes  v.Universiiv,  Conf.  i{.,  370, 

(446) 
Hughes  V,  B'.aekvvell,  6  Joues  Eq., 

73,  130- 

Humphreys  v  Tate,  4  Ired.  Eq.,  220, 
Hunt  V.  Williams,  Tay.,  318,  (143) 
"     V.  Melvinlay,  Mar  ,  73,  (7.5) 
"     V.  State  Bank,  2  Dev   liq  ,  60, 
'•     V.Bass,  2  Dev.  Eq.,  293,  87- 

"    V.  Frazier,  6  Jones  Eq,,  90, 
Hunter  v.  Ilustcd,  Busb.  Eq.,  97, 
"      V.  Husted,  Busb.  E(i.,  141, 
Huutlv  V.  Huntly,  6  lied.  Eq., 514, 
"    "v.  Huntly,  8  Ired.  Eq.,  250, 

230 
Hurdle  v.  Outlaw,  3  Jones  Eq.,  75, 

6o7- 
Husonv.  Pitman,  2  Hay.,  331,  (504) 
Hutchins  v.  MeCauley,  2  Dev.  and 

Bat  Eq.,399, 
Hyatt  v.  Tvvomey,  1  Dev.  and  Bat. 

Eq.,  315, 
Ingram  v.  Lanier,  1  Hay.,  321,  (353) 
"        V.  Ttrry,  3  Hawks,  132, 
"        V.  Kirkpatrick,  6  Ired.  Eq., 
463, 
Ingram  v.  Kirkpatriek,  8  Ired.  Eq., 

62.  74 


51)4 
510 
230 
327 
331 
J. 58 
4 
315 
133 

585 
518 
449 
495 

-496 

406 

68 
362 

-533 

522 
395 
4SU 
376 
471 
400 


31 

433 
471 
507 
37! » 
.521 
565 
431 
590 
555 
230 

575 

■379 
292 

547 

584 
475 
4(t5 

573 

-574 
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Ingram  v.    Siuitli,   6  Iretl.  Eq.,   07 


411-413 


Irbv  V.  Wilson,!  Dev.  and  Bat.  Eq., 

■     568,  244«298-497 

Irrdell  V.  Lnngston,  1  Dov.  Eq.,393,  5331 
Irthuul  V.  Foiist,  3  Jones  Eq.,  498, 

401-527 
Irvinj?  T.  Irvinir,  2  Hiy..  1,  .507 

Irwin  V.  DuviLlson.  3  Iretl.  f]q.,  311,       2o9 
'•      V   Harris.    (>   hx-d.    Eq..    215, 

149-263-,57-2 
Irwin  V.  Wil-ion,  3  Jones  Eq.,  210,  578 
Ives  V.  Sumner,  1  Dev.  Eq.,  338,  424 

lv(  y  V.  Romans.  1  Dev.  Eq.,  58.  C6-412 

Jacoljs  V.  Locke,  2  [red.  iiiq..  2'?G,  44 

Jackson  v.  M:u>liali,  1  Murph.,  323, 

198-562 
.laek.-on  v.  Blount.  2  Dev.  Eq.,  555, 133-436 
V.  Pthem,  6  Jones  Eq.,  141,        222 
Jneoeks  v.  Boznjan,  1  Dev.  and  Bat. 

Eq..  102,  397-39^ 

James  v.  Li'nily,  2  Ired.  Eq.,  278,  258, 

"     V.  31attlie\vs,  5Ire  I.  E(|.,  28,        167 

'•     V.  Xorri.s,4Joni'sEq.,  22i,  270 

V.  Morris,  4  Jones  L(|.,  408,  36 

Jarvis  v.  Wyatt.  4  Hawks,  227,  104| 

,la>|)er  v.  3LixwelI,  1  Dev.  Eq.,  357,      .563 

Jeflrevs  v.  Yaruorougli,  3  Hawks, 

307,  510 

JeflVcys  V.  Yarborough,  1  Dev.  Eq.,  ! 

5',)6,  23)! 

Jenkins  v.  Hall,  4  Jones  Eq.,  334,    345  369 

•'        V.  Joluiston,   4  Jones  Eq., 

149.  498 

Jennings  v.  Sykes,  2  Dev.  and  Eat. 

Eq.,  151,  211 

Jenn'Uirs  v.  Hardin.  Busb.  Eq.,  27.5,  1-^4 
Jerkins  v.  .Miteliell,4  Jones  Eq.,  -07,  221 
Jcssnp  V.  JesMi;).  Bll^l).  Eq.,  179,  3;J5 

Jeter  v.  Eittlejolin,  3  3[urpli.,  1S(J.  285-561 
Johnson  V,  I'erson,  1  Dev.  Eq.,  361, 

129-162-285-511 
John?nn  v.  Cawlhonie,  1  Dev.  and 

Bat.  Fq.,  .32,  409-521 

Johnson  v.  Kineade,  2  Ired.  Eq.,  470,      244 
Jobnson  v.  Jobn.-on,  3  Ired.  Eq.,  426,      373 
•'        V.  Cbapnian,  Busb.  Eu.,213. 

19-23-132 
Johdson  V.  Corpening,  4  Ired.  Eq., 

216,  151 

Johnson  v.  John'on,  4  Tred.  Eq.,  9,        221 

•'        V.  Lee,  Bush.  Eq.,  13,  149 

'■        v.J()iinson,5  JonesEq.,167,      469 

V.  Chapman,  1  Jone.s  Eq , 

130,  408 

Johnson  v.  l\ter.-on,  6  Jones  Eq., 

12,  241-275 

Johnson  v.  3Ialcom,6  JoncsEq  ,  120, 

233-529 

Johnson  v.  Chcsson,  6  Jone.s  E;].,  146,      116 

Johnston  v.  Eason;  3  Ired.  Eq.,  330,      571 

V.  Donaklsou,  N.  C.  Term 

R.,  317,  (127)  131 

John.stoa  v,  Shelton,  4  Ired.  Eq.,  8.5,      122 

"        V.  Overman,  2  Jones  £q., 

1S2,  577 

John.<;ton  v.  John.ston,  3  Jones  Eq., 

437,  325-343 

40 


Jshu-ton  V.  Coleman,  3  Jones  Eq., 

290,  217. 

Johnston  v.  Howell,  4  Jones  Eq.,  87, 
Joiner  v.  Joiner,  2  Jones  Eq..  68, 
Jones  v.  Jone.s,  2  Hiy.,  128,  (292) 
"     V.  Jone-,  1  Murph.,96. 
"      V.  Jones,  N.  c.  Tfini   R.,  110, 
(547) 
Jone.'s  V.  Jones,  2  Dev.  Eq.,  3S7, 

92-151-313 
Jone.s  V.  Jones,  1  Ired.  Hq.,332,        129 
"      V.  ZollieoliVi',  1  C.u-.  L.  11.,  376, 
(45) 
Jones  V.  Zollieofler,  X.  C.  Term  R., 

212,  (615)  293-396.493 

Jones  V.  Zollicotrer,  2  Hawks,  492, 
"     V.  ZoUicoffer,  2  Hawks.  623, 
"      V.  Stokes,  3I:u-.,  36,  (25)1  Ha  v., 
286,  (331) 
Jones  V.  Drake,  2  11  iv.,.  237  (420) 
"      V.  JeflVevs.  1  I)Vv.  Eq.,  492, 
"     V.  Hill,2Murph.,  131, 
"   .V.  Mason,  X.  C.  Term  11.,  125. 

(561)  210- 

Jones  V.  Person,  2  Him  k-',  260, 
"     V.    BuUoek,  2  Djv.  Eq  ,  363, 

3-126- 
Jones  V.  Paschall,  1  Ired.  Eq.,  430, 
"     v.Loftin,  3Ired.Ei.,136, 
"     v.  Elanton,  6  Iretl.  Eq.,  115, 

481- 
Jones  V.  Perry,  3  Trod.  Eq.,  200, 
"      V.  Gorman,  7  Ired.  Eq.,  21, 
"      V.  Hawkins.  6  Ired.  Eq..  110, 
"     V.  Hurst,  7  1rcd.  Eq..  134. 
"     V.  Simmons.  7  hvd  Eq.,  178,  168- 
"      V.  Hall,  5  Jone<  E(i.,  26. 
"     V.  Underwood, 5  Jones  Eq.,  23, 
"     V.  Perkins,  1  Jones  Eq.,  337, 
"     V.  Carland,  2  Jones  Eq.,  502, 
"     V.  Gordon,  2  Jones  Eq.,  352, 

151-380. 
Jones  V.  Kingsey,  2  .lones  Eq.,  463, 

"     V.  Fo.ston,  2  JonesEq.,  181, 
[     "     r.  Baird,  4  Jones  Eq..  167, 
"     V.  Edwards.  4  Jones  Eq.,  2.57, 
"     V.  Gerock,  6  Jones  Eq.,  190, 
!  171-589 

Jones  V.  McKenzie,  6  Jones  Eq.,  203, 
"     V.   Sherrard,  2  Dev.  and  Bat. 

Eq.,  179,  -  250- 

Jones  V.  Williams,  2  Ired.  Eq.,  531, 
"      V.  Hays,  3  Ired.  Eq.,  .502,      '  127- 
"     V.  Oliver,  3  Ired.  Eq.,  .369,      324- 
Jordan  v.  Bhiek,  2  Murph..  30, 
'•      V.  Jordan,  2  Car.  L.  K.,  499, 
(292) 
Jourdan  v.  Green,  1  Dev.  Eq.,  270, 
Jovner  v.  Fauleon,  2  Ired.  Eq..  386, 

V.  Denny,  Bnsb.  Eq.,  176.    19- 
"        V.  Con  vers,  6  Jones  Eq  ,  78, 

179- 
Joyner  v.  Joyncr,  6  Jones  Eq  ,  323, 
Justice  V.  Scott,  4  Ired.   Eq.,   108, 

282-301- 
Justice  7.  Carroll,  4  Jones  Eq.,  429, 
Justices  of   Pitt  v.  Cosby,  5  .Jones 

Eq.,  354,  ■  273-283 


341 
172 

337 
310 
590 

254 

593 
461 

50) 

■520 
494 

511 

.505 
5;j6 
476 

27r 

■506 
-112 

•139 
319 
lUo 

-551 
399 
200 
490 
227 
■400 
202 
139 
431 
50 

419 
446 
577 
421 
270 

■591 
276 

■453 
321 
519 
361 

2:x» 

563 

91 

242 

128 

558 
247 

529 
51 
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Kay  V.  Webb,  IMnrpli.,  134, 
Keav.  Eobeson,  4  Ircd.    Eq..  437, 
"    V.  Robeson,  5  Ircd.  Eq.,  oTo, 
"     V.  Council,  2  Jones  Eq.,  345, 
Kearney  v.  Harrell,  5  ,]oncs  Eq.,199, 


,")20 

13(5 

80 

419 


Keaton  v.  Cobb,  1  Dev.  Eq.,  439, 
Kee  V.  Vasscr,  2  Ircd.  Eq  ,  f  53, 
Keehln  v.  Fries,  5  Jones  Eq.,  273, 
Kelly  V.  Bryan,  (>  Ircd  Hq  ,  383, 
Kemp  Y.  I'-arp,  7  Ircd.  Eq.,  167, 
Kendall  v.  Stoker,  Bnsb.  Eq.,  207, 
Kennedy  v.  Pickens,  3  Ircd.  Eq.,_147, 
Kenon  v.  AVilliamson,   1  Hay.,  JioO, 

(401) 
Kenon  v.  Dickens,  Tav.,  231.  (103) 

Conf  R.,  357,  (435) 
Kenon  V.  Branson.  1  Dev.   Eq. .fi4, 
Kent  v.  Watson,  3  Dev.  Eq.,  3(iii. 
,  Bottoms.  3  Jones  Eq.,  69 


509-554 
0(3-.5(>3 

2:;9 


374 
443 
444 
81 
542 

499 

285 

307 

356 

12-130 


260 
73 

174 
38 


Lea  V. 

"     V 


Kerns  v.  Chambers,  3  Ircd.  Eq.,  .5.6, 
Kerr  v.  Cowen.  3  Dev.  Eq.,  3.56, 
"       V.  Kirkpatrick,  Sired.  Kq.,  13^ 
Kiniborouiih  v  Davis,  1  Dev.  Eq..  71, 
'^     V.  Smith,  3   Dev.    Eq., 
558, 
Kindlv  V.  Gray,  0  Ired.  Eq.,  445. 
Kin"-  V.  Kincev,  1  Ired.  Eq..  1S7.  439 

•'"'  v.  Liudsav,  Sired.  E(|..77,  19-71 

'•     v.  Trice.  3  Ired.  Eq.,  .568,  3S4-471-534 
••     v!  Galloway,  5. Jones  Eq.,  133,        171 
Kirby  v.  Newsance,  3  Hawks,  105, 
Kirby  v.  Dalton,  1   Dev.  Eq.,  195, 
Kirk  v.  Turner,  1  Dev.   Eq.,  14, 
Kirkpatrick  v.  Mcencs,  5  Ired.  Eq  , 

230, 
Kirkpatrick  \ 

13.», 
Kirkpatrick  v 

44, 
Kiser  v.  Kiscr,  3  Jones  Eq.,  28. 


.  Rogers,   G  In 
Eoucrs, 


;3 
Fq., 

97-339-403 
Ired.  Eq., 

387 

336 

Kissom  vrEdmonston,  lli'ed.  Eq.,  180,  199 

Kitchen  v.  Ilerrin-,  7  Ired.  Eq     190,      48 

Klutts  V.  Klutts,  5  Jones  Eq.,  80,  589 

Knight  v.  Knight.  Tay  ,  120,  (7)  3 !4 

"         V  Bimn,  7Ircd.  Eq.,77,         74-13.) 

"         v.  I'.unn,  8  Ired.  Eq.,  83,  135 

V.  Knight,  3  Jones  Eq.,  167.       340 

"         V   Kniijht,  6  Jones  Eq.,  134, 

102-393 
Knox  V.  Jordan.  5  Jones  Eq.,  175,  233 
Koonce  v.  Brvan,  1  Dev.  and  Bat. 

Eq.,  327, 
Korneaayv  Carroway,  3  Dev.   Eq.. 

403,  240-496 

Krouse  v.  Long,  6  Ired.  Eq. ,  2.59,  13b 

Lackay  v.  Curtis,  6  Ired.  Eq.,  l^'-^^  ^^3^^^ 

Lamb  v.  Gatlin,  3  Dev.  and  Bat.  Eq., 
^37^  241-497 

LambV.'Tro«(lcn,  2  Dev.  and  Bat. 

Eq.,190,  428-471 

Lamb  v.  Piuford,  1  Jones  E(i..  19i',     _. 

12S-483-576, 

Lambert  v.   Hobson,  3  Jones  E<i., 

424,  170-.543 

LambethV.  Warner,  2  Jones  Eq.  .165,      58s 
Liine  v.  Brown,  2  Hay.,  21.5,  (389)  279 


LnncV.  Patrick,  3  Miirph.,  473,  37 

'•    v.  Bennett,  3  Jones  Eq ,   300, 

343-380-401 
Lane  v,  Lane,  Winst.  Eq.,  81,  ;:.53 

Lanier  v.  Ro?s,  1  Dev.  and  15;it.  Eq., 

39, 
Lash  V.  n:ni«er,  2  Ired.  Eq.,  480, 
La-:siter  v.  Diwson,  2  Dev.  Kq.,  38.3, 
Latham  v.  Wiswall,  2  Ired.  Eq.,294. 

248-281 
Latham  v.  Brown,  3  n:iwl<«,  418,  13 

Ex  P.\UTE,  4  Ired.  l^q.,  3'11,       249 
Ex  PARTE,  0  Ired.  Eq  ,  406, 
v.  MeRori!>.  4  Jones  Eq.,  102, 
V.  Moore.  G  Jones  Eq.,  167, 
McKenzie,  3  Jones  Eq.,  333. 
Brown,    3.  Jones  Eq.,    141, 

111-380-40!) 
Lea  V.  Brown,  5  Jones  Eq.,  .370,  171-5:;9 
Loary  v.  Cliohire.  3  Jone-;  Eq..  170,       .''.52 

"    "v.  Navli,  3  Jones  Eq.,  .".56, 
Lee  v.  Norcnni,  1  Dev.  Eq.,  372, 
''    V.  MeBri.le,  6  Ired.  Eq.,  .533, 
''     V.    Foard,    1    Jones    Eq ,    125, 

100-495 -.526 
Leirgett  V.  Coffiehl,  5  Jones  Eq.,  ;i82,      433 
Lehman  \.  L()g;in,  7  Ired.  Eq  ,  290. 
Leigh  V.  Cruini>,  1  Ircd.  Eq.,  2:19, 
'•      V.  Smith,  3  Ired.  Eq  ,  443, 
Lemmonil  v.  Peoples,  6  Ircd.  Eq.,  137, 
Leroy  v.   I)ie]<inson,  1  Car.  L.   I*., 

■  497.  (110)  279-3  >l> 

Leroy  v.  Dickinson,  4  Hawk.s  32.3,  inii 
Levi^ter  v.  Ililiiai'd,  4  ,]()ne>  Eq.,  12,  87 
Lewis  v.  Owen,   1  Iicd.    Eq.,   2'.iO, 

136-128-140-44') 

Lewis  v  Kemi?,  3Ir  d.  Eq.,  333,      360-530 

V.  Coxe,  4Ired.  Eq.  198,  47 

"        KX  PARTE,  7  Ired.  I'.q-,  4, 

Linch  V.  Gibson,  N.  C.  Terra,  R., 

244,  (676) 
Lindsav  v.  E;theridge,  1  Dev.  and 

Bat.  Eq.,  36:  118-356 

Lindsay  v.  Wilson,  3  Dev.  and  Bat. 

Eq.,  S5,  18 

Lindsay  v.  Hogg,  6  Ired.  Eq.,  3,  33S 

Coble,  2  Ired.  Eq.,  603,  177 

Pleasants,  4  Ircd.  I'^q.,  320, 

GO-111-403 
Roraback,  4  Jones  Eq., 

30'. 

iLiles  V.  Fleminff,  1  Dev.  Eq.,  185,  2±l 

223!Little  v.  jMarsh,'^2  Ired  Eq.,  18.        r34-3.57 

'      v.  Bennett,  5  Jones  Eq..  156,  348  5  '4 

v.Buie,  5  iones  Eq  ,  10,  90-484 

V,  ftlcLcndon,   5  Jones  Eq., 

316, 


494 

586 

G6-S4 


3 '3 
1.57 
3J3 


249 

,57-i 

171 

56 


380 

66 

.531) 


261 

43 

.593 


'155 


•>30 


Lindsay  v 
124. 


239 


Littlejohn  v.  .burton,  2  Hay.,  127,  (289)  ,507 


V.  Patillo,  2  Hawks,  302. 

"  V.  Isler,3  Dev.  Eq.,  303, 

"  V.  Williams.  1  Dey.  and 

Bat.  Eq.,  343. 

Littlejohn  v.  VYilliams,  2  Dev.    Eq., 

'380, 
Liverman  v.  Carter,  4  Ired.  Eq.,  59, 
Lloyd  V.  Heath,  Busb.  Eq.,  39, 

v.  Wheatley,  2  Jones  Eq.,  267, 


294 
39 

491 

12 
363 
365 

.50 


V.  Whitley,  6  Jones  Eq.,  316,  284-470 
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Locks  V.  Armstrong,  2  Dev    aud 

Bat.  fiq  ,  147,  414 

Locldiart  v.  Phillips,  1  Ircd.  Eq.,  343,    213 

Lockliartv.  licll,  0  Ired.  Eci.,398,  392 

V.  Lockhart,  3  Joucs  Kq., 

205, 

Logan  V.  Simmons,  3  Trod.  Eq.,  4S7, 

V.  '•       Olred  Eq  ,  ISO, 

"       V.  Green,  4  Ired.  Eq.,  3T0, 

Long-  V.  Peard,  2  Murpli ,  337,  N    C. 

Term  R.,-J5ij,  msi,) 
Long  V.  Merrill,  N.  C.  Term  K  .  11:3 

(549.) 
Long  V.  iJarnett.  3  Ircd.  Eq  .  631, 
Long  V.  Norcom,  2  Ired.  Eq..  3.51, 
"     V.  CrO'S,  .5  -iones  Eq.,i323, 
"      V.  Clay,  6  Jones  Eq  ,  3.50 
Love  V.  Hlewitt,  1  Dev.  and  bat.  En 

108, 
Love  V.  Belk,  1  Ired.  Eq..  1(33. 
••     V.  Leu,  2  Ired.  Kq  ,  6:27. 
"     V.  Love,  3  Ircd.  Eq..  104, 
••     V.     ''       5  Ircti.Kf].,  201, 
"    V.     '••      G  Ired.  Eq.,  3.2.5, 
'■    V.  Cam)),  6  Ircd.  Lq  ,  20:i, 
'•     V.  Raper,  4  Ired.  Eq  ,  47.5. 
■'    V.  Nelson,  1  .Jones  Eq.,  3:39, 
"    V  lioweu,2  Jones   Eq  ,  49, 
Lowder  v.  Noding,  8  Ired  £q„  208 

Lowe   V.    Carter,  2  Jones  Eq.,  377, 


McCraw  v.  Fleming.  5  Ired.  Eq.,  348,    42.5 
"       v.  Gwin,  7  ired.  Eq.,  55,      179-195 
McDaniel  v.  MclJaniel,  5  Jones  Eq.,  3.51 

.505 
Mcnaniel  v.  Stoker.  5  Ired.  Eq  ,  274       262 
141  McDiarmid  v.  McMillan,  5  Jones  Eq  , 
2401  29,  l:J4 

74  -McDonald  v.  .McLeod,  1  Ired.  Eq  , 
■t27  221,  1:29-439 

(McDonald  v.  McDonald,  5  Jones  Eq., 
254;  211,  .52 

! McDowell  V.  Simms,  0  Ired.  Eq.,  278,      189 
2.54;  ••         V.       '•        7  Ired  Eq.,  .50,      283 

5.501  "        V.      "         l!u-b.  Eq.,  130,        189 

2131  "        V.  Butler,  3   Jones   Eq.,  311, 

2731  305 

351iIcEntire  v.  McEntire,  8  Ired.  Eq  ,  297, 

183 
SOlJMcFarland  v.  McDowell,  1  Car.  L. 

57:  R.,  110.  (15)  2.53 

214  .McGaillinrd  v.  Aiken,  2  Ircd.  Eq..  XSd,    44 

416  McGehee  v.  Sneed,  1   De>-   and  Bat. 

326|  Eq.,  So.],  521 

157  McGill  V.  Hannan,  2  Jones  Eq.,  179,       201 

48  McCiowan  v.  Collins,  3  Hawks,  420,        500 

SOjiMcGuire  v.  Evans,  5  Ired.  Eq.,  269, 

50  327-373 

Mclntyre  v.  Reeves,  8  Ircd.  Eq.,  1.50,      3(,13 

Mclverv.  Ritter,  Wiust.  Elj.,  .50,  146 

McKay  v.  Hendon,  3  iMurpli.,  21,  3.54 

V.         "        3Murph.,309,        88-89 

"       v.  Williams,  1  Dev.  and  Bat. 

Lunu  V.  Johnson,  3  ired.  Eq.,  70,  I  Eq.,  398,  145 

129-490-507  McKay  v.  Melvin,  1  Ired.  Eq.,  73.  43 

Lunsford  v.    ]?ostian,  1   Dev.   Eq  ,  •'       v.  Simpson,  6  Ired.  Eq  ,  4.52       430 

iS:i,  208  295-511        "      V.  McNeill,  G  J  ones  Eq.,  258, 

Lyerly  v.  Whieler,  3Ircd.  Eq.,  170,        2.59i  108-457 

'■      \-         "         3  Ired.  Kq.,  .599,        129|McKiel  v.  Cutler,  Hiisb.  Eq.,  139,  182 

'■      V.         '■  Busb.  Eq,  267,  1       "       v.        "      4  Jones  Eq..  381,         531 

75-266-4731  McKenzie  v.  Smith,  2  Hav.,  372,  (569) 
Lynch  V.  Ritting  6  Jones  Eq.,  2.S8  41  '  285 

Lyon  V.  Crissman,  2  Dev.   aud  Bat.  jMcKenzie  v.  Smilli,  2  Hav.,  407,  (615) 

Eq..268,  .54-134:  '  280 

Lyan  v.  Lyan,  8  Ired   Eq  ,  201.   178-418-.590iMcTvenzie  v.  Smith,  2  Murph.,  92  408 

McAlistcr  \-.  B::rry,  2  Hay.,  :.90,  (473)    29i:McKimmou  v.  Rouers,  3  Jones   Eq., 
v.  Gil  more,  i  ired.  Eq..  22,    3.59'  200, 


3  J 
526-552 
:8  407 


Mc.Vnlcv  v.  \Vilson,  1  Dev.  Eq.,  276, '    llOi-McKinnie  v.  Rutherford,  1  Dev.  and 
McAnlaa  V.  Green,  Conf.  R..  33,  (172)  |  Bat.  Eq.,  14, 

182-589  McKlnnon  v.  McDonald,  4  Jones  Eq 


76 

28-476 


McBraycr  v.  Roberts,  2  Dev.  Eq  ,  75, 

436-491-582 
Mc'-rayer  v.  Hardin,  7  Ired  Eq.,  1,  263 

McBride  v.  Choate.  2  Ired.  Eq.,  610, 

158-235 
McBryde  v.  Williams.  4  Jones  Eq., 

268.  228 

McCiibe  V.  Spru'ill.  1  Dev.  Eq.,  189,  91 

McCain  v.  Hill,  1  Ired.  Eq..  176,  88 

McCdllup  v.  Blount.  Conf.  R.,90,  (227) 
McCaskill  v.  McBryde,  2  Dev.  Eq.,  265 


1.  68-144-239 

McKnight  v.  Wilson,  2  Jones  Eq.,  491, 

■  577 
McLane  v.  Manning,  Wlnst.  Eq  ,  60, 

198-277-307-486 
McLaurin  v.  Wright,  2  Ired.  Eq  ,  94,      440 
''        v.  Fairlv,  6  Jones  Eq.,  375, 

83-579 

McLean  v.  Shuman,  3  Ired.  Eq.,  4.57,     139 

"      V.  Hardin,  3  Jones  Eq  ,  294,      238 

"      v,  Me  Phalli,  6  Jones  Eq.,  1.5,      21 

McLeod  V.  Pearee,  2  Hawks,  110,  146 


2-480 

McCiskill  V.  iMcBryde,  2  Ired  ,  Eq.,  .52,     3  McLeran  v.  McKethan,  7  Ired.  Eq.,  70, 

iMcConnell  v.  Peobles  1  Dev.  and  Bat.  "        v.  Melvin,  3  Jones  Eq.,  192, 

Eq.,  601,  314  26-124 

McCorklc  v.  Sherrill,  6  Ired.  Eq.,  173,    329  McLinn  v.  M;Xamara,  1  Dev.  and 
McCraeken  V.  Love,  Winst.  Eq.,  96,      4.57  B  it.  Eq.,  407,  511-517 

McCraw  v.  Davis,  2  Ired.  Lq. ,  61S,  192|  McLinn  v.  M^Namara.  2  Dev.  and 


v.  Edwards,  6  Ired.  Eq.,  202,    112 


Bat.  E(|.,  82, 
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MirLiuii  V.  McNarama,  1  .TrcO.  Eq., 

75.  K;i.2S7-415 

MeLni-e  v.  Beiuiiii,  2  Ired.  E(|.,  51o,  20-7.'j 
McMic'liiil  V.  ]M oorc,  o  Jdiks  E<i.,  'iT7,  90 
McNnir  v.  Kiighind,  1  Dev.  Eq..  .517, 

:5i  77-141-172-179-286-411-413 
3IcXnir  v.  rtii.ulMml,  1  Dev.  Eq.,  .5.']3,  491 
McNiiniuni  v.  Irwin,  2  Dl-v.  tiiul  Dat. 

Eat.  E(i.,i;5,  257 

MrXeHv  V.  StcL'lc,  Bu?-!).  Eq.,  24  t,  268 

■  Y.  .Jaiiiison.  2  Joik^s  Eq.,  ISO,  250 
McNeil  V.  Hradlev.  6  .Jones  Eq.,  -U,  275 
^IcPIiorson  V.  Hu-si  y,  2  Dev.  Kfi..  ;;2o,  137 
MrQueeu  v.  .Me(>iK'cn,  2  Jones  iv)., 

16.  118-392 


:McRary  v.  Frio-,  4  Jones  Eq. 


12 


K:lt 


68 


3iel!ae  v.  Kobeson,  2  Miir|ili 
V.  MeKenzie,  2  Dev.  : 
E.|.,232, 
Jiervao  Y.  I'avis,  5  Jones  Eq.,  140, 
Y.  (Uiion,  5  Jones  Eq.,  129. 
"         Y.  Atlantic  and  N.  '«'.  K.  R. 

Co.,  5  Jones  E(|.,  :.95,     .-9-273-.5fil 
]\IcKevnolds  v.  Harslia\v,2  ired.  l'-<;.. 

29, 
McRevnolds  V.  H.irsliaw,  2  Iyv^I.  Eq. 

195, 
MeWillKHiis  V.  E;iulcoii,6  Josu's  Eq. 

2;!.5. 
.Mii'-Iin  V.  Siniih,  2  Ired.  Eq.,  371, 


Maiiney  v.  Hitrh  Slioals  Manf.  Co., 

4  Ired.  Eq.,  195,  02 

;\raxwell  v.  Wallace, 3Ired.  Eq.,  .593,      122 

"  V.   Wallace,  Bn>!\,Eq..  251.  .55-575 

"  V.  Maxwell,  8  Ired.,  Eq  ,  25,     4.55 

MaY  Y.  Smith,  5  Ire;!.  Eq.,  187,  518 

'•    V.  Smith,  Bush.  Eq..  196,  483-488 

Mayfleld  v.  Ha^Ykins,  Mar.,  27,  (15) 
Meadows  v.  Smith,  7  Ircd.  E(|.,  7, 

"  Y.  Moore,  5  Jones  i 


34' 


19i 
-4^1 


Mean.s  y.  Hogan,  2  Ind.,  E(i.,  525,  7 

Mebane  v.  Mehane,  1  Ired.  Eq.,  403,  3 

"  Y.  Mebane,  4  Ired.  Eq.,  IJll,         73 

"         Y.  Yancv,  3  Ired.  Eq.,  88.  235 

76      "         V.  Womack,  2  Jones  Eq.,  29.3. 

15-16  '338-367-404 

Medley  V.  Mask,  4  Ired.  Eq.,  839.  •■■  19-47 

460  Melchor  v.  P.iirj;cr,  1  Dev.  and  Bat. 

Eq..  634.  118 

Melton  V.  I)m\  idson,  0  Ir.  d.  Eq.,  194.  ■'  143 
.MelYin  Y.  Robinson,  t  Ired.  Eq..  80,  495 
Mercer  v.  Bvrd,  4  Jones  E(i ,  358,  '271 

jMerrill  v.  Sioan,  1  .Miirph.,  121,  6-121 

257|Meriiraan  v.  Russell,   2  Jones   Eq., 

{  47i),         '  32-«l 

278:.Merritt  v.  Hunt,  4  Ired.  Eq..  406,  261 

JMicliael  V.  .Mich.-iel.  4  Ired.  Imj.,  349, 
289!  '  140-193 

91-32o|Mile.«  v.  Miles,  2  Jone.s  Eq.,  21,       '■        24r) 


Icuiube  v.  I'lu-nell,  2  Ir.'d.  Va\.,  86.       80|Miller  Y.  Harwell,  3Muri>!i,  194,  9-1.54-ys5 


]\lallory  V.  M:dloi-v,  Busb.  Ya[...  ^0, 
Maliory  v.  .\I;illett,  (i  Jones  Eq.,  345, 
Manlv'v.  (  (iinnns>"rs  ot  Raleigh,  4 

Jones  K(|.,37(), 
?>!;inninL,'  v.  AVolV,  2  J>ev.  and   Eat. 

E.i.,Jl, 
Maples  V.  Medlu),  1  Mnrpli..  219, 
.March  v.  Bennt  r,  6  Ircd.  Eq..  .521, 
.MarO.ro  v.  Lei.uh,  1  Dev.  Eq.,  26:i. 
Mariner  v.  B.itenian,  2  (..'ar.    E.   R., 

461.  (350) 
ilarkham  y.  Sliannouhon-e,  4  Ircd. 
E(!.,  411, 


iMiUTOw  v. Marrow,  Busb.  Eq.,  148,  3'J4  335 


12-491     "       Y.  Bin-ham.  1  Ired.  Eq.,  423,  234-569 

63!      "        Y.  Ellison.  3  Ire<1.  E(i.,  123, '        479 

^V^a-hburn,  3  Ired.  Eq.,  161,     259 

Hoyle,  6  Ired.  Eq.,  269,     _^   19 

Moore,  3  Jones,  !vi  ,  431,  ~'  447 

(Jherry,  3  Jones  Eq.,  ^'4.       82-119 

Ciierry,  4  Jones  Eti-,  197,  552 

Holmes,  4  Jones  Va\.,  25!\       345 

Ean'^don,  1  Win-t.  Eq.,  81, 

i  382-402 

182  Mills  V.  Abrams,  0  Trod.  Eq.,  4.50,  58 

[Milton  v.  Hot,aie,  4  Ired.  Eq.,  415,      12-56  ) 

149|Mims  y.  McLean,  6  Jones,  Ei|.,  240,        216 


341 


562 
532 
413 


ISO 


Marsh  v.  Scarborough,  2  Dev.  Eq., 

551, 
Marshall   v.   I^ovelass,  Cont.   Rep, 

217,  (325)  10-31-506 

Marshall  v.  Williams,  2  H.iy.,  40.5, 

(6i;;) 

Marshall  V.  Marshall,  2  Car.    L.  R., 

435,(318)  516 

Martin  v.  Spier,  1  Hav..3(;0,  (424)    294-291 

Y.  Browning  2  Hawks  641,  139 

v.  iMabcrrv,  1  Dev.  Eii.,  169,  473 

v.  (iould,  2DeY.  E<1.,305,  312 

V  McBryde,  3  Ircd.  E(].,  .531,  480 
V.  Harding,  3  Ired.  Eq.,  60,3, 


Mitchell  v.  Cheoves,  2  Hay..  126,  (287) 


Y.  Cook,  6  Jones  Eo,.,  199.     58-275 


Mason  v.  Debow,  2  Hay.,  178,  (372) 
"      V.  Ili.'arne,  Busb.  Eq.,  88. 
"      v.  StKllcr,  6  Jones  E(i.,  148, 

Masters  v.  Prentiss,  2  Jones  Eq,,  62, 

Matthews  v.  Daniel, 2 Hav..  346,(529) 
1  Murph.,  42, 

Matthews  V.  Downs,!  Jones,  Eq.,  .3;il, 


507 
445 
350 
473 

353 
317 


46;! 
5.36 
174 


22S 


Robards,  2  Dev.  Eq.,  478 

154-211 
Mitchell  Y.  Walker,  2  Ircd.  Eq.,  621,     513 
"  V.  Dobson,  7  Ired.,  Eq.,  31 

"  V.  W.inl,  6  Jones  Eq.,  66, ' 

432  Moffltt  V.  Moffitt,  1  Ired.  Eq.,  124, 
Monroe  v.  Mclntyrc,  6  Ired.  Eq.,  6.5, 
Mont^•omerv  v.  Henderson,  3  Jones 

Eq.,113, 

Moody  Y.  Sutton.  2  Ire<..Eq.,  382,    19-157 
Moony  v.  Evans,  6  Ired.  Eq.,  363, 

168-3.30  36". 

Moore  v.  Hylton,  1  Dev.  Eq.,  429,    2r)o-5.si 

"       Y.  Anderson,  1  Ircd.  Eq.,  411,     301 

V.  Reed,  I  Ircd.  Eq.  ,418,  257-278-281 

"        V.  Reed,  2  Ired. Eq.,  .580, 

"       Y.  Islev,  2  Dev.  and  Bat.  Eq., 

372," 

Moore  y.  Bonuei",  4  Ired.  Eq.,  293, 

Y.  Ivey,  8  Ircd.  Eq.,  19,2, 

"       V.  Moore,  4  Hawks,  858, 

"       V.  Moore,  6  Jones  Eq.,  132, 


516 

68 

445 

5J4 

405 
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Mordcciii  v.  Bovl:i.i,  G  Jores  Eq..  305, 

174  •289-352-381-4''5 
3rorclrratl  v.  Hunt,  1  Di  v.  Eq.,  IJS,  188 
Moi-u:in  V.  Tilli'tt,  2  Joiies  Eq  ,  3!>,  50 

.Morris  v.  Ford.  2  l^cv   Eq  .  412.         84-147 
"        V.  Morris,  1  Jones  Eq.,  326,         180 
I^Io  •ri-on  v  3I«L'(id.  2  Dcv.  and  Bat. 

E|.,  211,  438 

^Morrison  v.    xMcLeod,  2  Ired.  Eq., 

10>,  441-513 

]\lorrison  v.  Kciinedv,  2  Ired.  Eq. . 

371),        '  323-396 

Moriison  v.  3Ji-;ich:un,  4  Ired.  En., 

■•;81  137 

Moselv  V.  .Moxlv.  2  Hav.,  30.5.  C494,) 

Conf.  R")).  .J22,  (56-<)  136 

iMo«s  V.  Ad.vms  4  Ired.  Eq.,  42.  46it 

Xo^teller  v.  Bo-t.  7  Ired.  Eq.,  39,      19-403 

M..tlev  V.  .loiie^.  3  lied,  Ecj.,  Hi,  462 

"        V.  .Mollev,  7  Ired.  Eq.,  211,      7-8-32 

Mott?  V.  C:dd\ved.  Bii-1).  Eq.,  289,  49 

Moiiini!i;r  v.  D:ivi.s.  2 H;iv., 219,  (391)      508 

Move  V.  All)rittoii,  7  Ired.  Eq..  62,         160 

"■     V.  yinx,  8  Ired.  Eq..  131,  lU 

"      V.  .May.l  .Tone.s  Eq.,  S+,  114 

Move  V.  Move,  5  .Jones  l.q..  359.  3">0 

:Miur  V.  Jh.ilftt.  2  H  IV.,  137,  (3G8)  181 

"     V.  Stuart.  1  Miirj)!)..  440,  516 

Midford  V. ,  2  H:iy.,  244.  (431)         502 

iMidlins  V.  .McO.tndlLSS,  4  Jone.^Eq.. 

425,  197-184 

Munnerliu  v.  liirminsxhtim,  2  Dev. 

and  B.t.  Kq.,. 3.58.  439 

JMunroe  v.  McCoru.ick,  6  Ired.  Eq., 

85.  122 

MurdoeU  v.  Andersjn,  4  Jones  Eq., 

77,  51-.56 

3Iurfree  V.  Reddin.u',  1  Hny.,  276,  (318)     582 
Jlurphy  V.  (iiiee.  2  Dev.  and  Bnt. 

Eq.,  199,  ()7-2.S3-5;i3 

Murphy  v.  IMoore.  4  Ired.  Eq.,  118,    9J-480 

'•  v.  J 'ckson,  5  Joiie.s  Eq.,11,      485 

I\]iirr::v  V.  Kinir,  5  li-ed.  Eq.,  223,  472 

V.  Kins,  7  Ired.  Eq.,  19,  194 

"  V.  <  /liv:  r,  0  Ired.  Eii..  5"),  592 

>I ult<'r  V.  H  unilton,  2  Hay.,  346.  (530) 

ilver.,v.  \Villi;nns,5.J(.nesEq.,362,  370-S8i 

V.  Daniels,  6  Ji.nes  Eq.,  1,       14-274 

Nail  v.  Martin.  4  Ired.  Eq.,  159.  4-518 

JS'anee  v.  Elliott.  3  Ired.  E(|.,  408,  .524 

V.  I'owrll,  4  Ired.  Eq..  2:)7,  167 

Nasli  V.  X-.sh,  1  H.-,y..  228,  (261) 

"■      V.  Tavlor,  2  Hav.,  125,  (286)       510 

"      V.  T.iylor.  2  H-ty.,  174,  (367)         510, 

"     V.    'l\)rian,    1  IJev.  and  Bat. 

Eq.,  410.  54] 

Nelson  V.  Williams,  3  Dcv.  and  Bat.  ! 

Eq.,  118.  .544; 

N"l>on  V.  \Vili;anis.  1  Ired.  Tq.,  31,       318 

V.  Oiveu.  3  Ir^d.  Eq.,  17.5,  2>ll 

V.  Xel  -on,  6  Ired.,  Eq.,  409,    24-3;!0i 

V.  Hu,i;lics.2JonesEq.,  33,         144 

"         V.  Hill  5  Jones  Eq.,  32,  171 

^>sbet   V.    Brown,  1  Dev.   Eq..  30, 

■  69-469-470 
Newl.v  V.  SUiiiner,  1  Dev.  and  Bat. 

Eq.,  488,  93-183 

Jewell  V.  Tavlor,  3  Jone.s  Eq.,  374,         83' 

41 


Xewkirk  v.  Ha  wes.  5  Jones  Eq ..  265,  370 
-Newland  v.  Tato,  3  Ired.  Eq.  226,  462-493 
Ncwlin  v.  Freeman,  4  Ired.  Eq.,312,  233 
Newsoiu  v.   Bullerlow,  1  Dev.  Eq., 

379,  133-439 

Xcwsora  v.  Bufierlow,  2  Dev.  Eq.,  67,  66 
•*  v.  Newsom,  3Ired.  Eq.,  411,  220 
"        v.Xewsun, 5  Ired. Eq.,  122, 

215-473 
Nieholls  v.  Dunn,  2  Dev.  and  Bat. 

Eq.,  287,  512 

N'ixon  V.  Linds.iy,  2,lones  Eq.,  230,  2J0-.584 
Nooc  V.  Vani'oy,  6  .Jones  Eq..  185,        .364 
Norfleet  v.  Souihall,  3Murpli.,  189,    1.5-37 
"  V.  Cotton,  1  Dev.  Eq.,  334,  409-544 

''■  v.Slade.6JonesEq.,  217,  120-351 

Xortlicott  V.  Casper,  6  Ired.  E(i.,  363,  56  > 
Xunn  V.  Jhdholl  ind.2Dev.  Eq.,  381,  147 
N  u  n  nery  v.  Carter,  5  J  ones  Eq.,  370,  370 
Ochiltree  v.  W  right,  1  Dcv.  and  Bat. 

Eq.,336,  173 

Oden  V.  Windlev,  2  Jones,  Eq  ,  440, 

186-340-591 
Ogdcn  V.  Witherspoon,  2  Hav..  227, 

(404,) 
Oldham  V  Oldhani.5  Jones  Eq..  89,  197-422 
Oliver  V.  Dix,  1  Dev.  and  Bat.  Eq., 

158,  9-40-54-476 

Oliver  v.  Dix,  1  I3cv.  and  B:\t.   Kq. 

605,  43 

Orr  v.  Irwin,  3  Car.  L.  R.,  405,  (.351, )  293 
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V.  Dudley.  1  D 'V.  Eq.,  3.54,  510 

Y.  Estes,  1  Hay.,  348.  (399)  ri09 

V.  .Mallett,  2  Hay.,  156,  (338)  51 ) 

V.         "       2Hay.,  182,  (381)  510 


"      V.  Washington,  1  Dev.  E(i.,318,    528 
'<      V.  Williams,  1  Murph.,  426, 
"      V.  Sheppard,  2  Hay.,  163.  (349) 

'<      V. 2  Hay.,  229,  (-iOS) 

V      V.  Garey,  2  Dev.  and  Bat.  Eq., 
42, 
Smith  V.  Thomas.  2  Dev.  and  Bat 
Eq.,  126. 
347  Smith  v.  Smith,  1    Ired.  Eq.,  83, 
V.  Beatty.  2  Ired.  Eq.,  4.56. 
V.  MeCrary.o  Ired.  hq  ,  201 


475 
562 

223 

280-517 

-^3 

192 


60-95-177 


Smith  V.  Downey,  3  Ired.  Eq.,  268, 
Smith  V, 


117-;58 


12, 


144-149-.528 


Brittai'i,  3  Ired  Eq  .  3-t7,  52  I 

McLeod,  3  Ired.  Eq.,  390,    282-5  .9 
TIarkiiis,  Sired.  Eq.,616,  '87 

Fort -que,  Busb.  Eq..  127,        152 
llarkins,  4  Ired.  Eq.,486. 

188-261-302 

343; Smith  V.  S;iiith,  5  Ired  ,  E:q.,  34.  5.50 

I     "      V.  Tnrn^  r,  4  Ired.  Eq.,  433,  474 

208|     "      V.  Turrentine,  8  Ired.  i:q.,  185. 

115 1  482-575 

Smith  V.  Wiseman,  6  Ired.  Eq.,  5-10, 


Smith  V.  Hays,  1  Jones  Eq.,  331 
"      V.  Komegay,  1  Jones  Eq.,  40, 


331-390 

r,.v>. 


Shull  V.  Johnson.  2  Jones  Eq  .  203 

Shiitt  V.  Carloss,  1  Ired.  Eq..  232,  ^  . ,  _      . 

67-213-219-513  483-506 

Sikes  V.  Truitt,  4  Jones  Eq.,  361,      431-493  Smith  v.  Turrentine,  3  Joues   Eq., 
Simmons  v.  Whitaker,  2  Ired.  Eq.,  |  253,  75 

139,  72-569' Smith  v.  Bank  of  Wadcsborough,  4 

Simmons  V.  (looding,  5  Ired.  Eq.,  Jones   Eq.,  303,  271 

883,  90-327-403  Smith  v.  Smith.  5  Jones  Eq.,  305^    101-^49 


Simmons  v.  Hendricks,  8  Ired.Bq., 

84,  99-290 

Simmons  v  Spruill,  3  Jones  Eq.,  9, 

5i!-o6-527 
Simms  v.  Thompson,   1   Dev.  Eq., 

197.  501 

Sirams  v.  Garrott,  1  Dev.  and  Bat. 

Eq.,  393,  314-398 

Simms  v.  Smith,  6  Jones  Eq.,347,  370 

Simpson  v.  King,  1  Ired.  Eq.,  11,    317-478 

V.  Justice,  8  Ired.  Eq,  115,       265 

"       V.  Houston,  3  Jones  Eq.,  487, 

450 
Simpson  v.  Spence.  5  Jones  Eq.,  208,  348 
Siuchdr  v.  Williams,  8  Ired.  Eq.,  235. 

518-532 


Martin,  6  Jones  Eq.,  179,  231 

"      V.  Morehead,  6  Jones  Eq.,  360, 

247-493 
Smith  V.  Smith,  Winst.,  Eq.,  30,  233-589 
Smitherman  v.  Ki'ld,  1  Ired.  Eq.,  86,  299 
v.  Allen,  6  Jones  Eq.,  17,  22 
Snider  v.  Lackenour,  2  Ired.  E(i.,  360.  ^-5 
Solicitor  v.  Mills,  5  Ired.  Eq  ,  244,  302 

Sorry  v.  Bright.  1    Dev.   and   Bat. 

Eq.,  113,  376-397-517 

Southerlaud  v.  Mallett,  1  Hay  ,  401 

(532) 
Sowell  V.  Barrett,  Busb.  Eq.,  .50, 
Spack  V.  Long,  3  Dev.  and  Bat.  Eq. 

60, 
Spack  V.  Long,  1  Ired.  Eq.,  426, 


15 
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(iiil  tr.  i'Dcv    Kq  .41)6,  4> 

Spriulit  V.  (iatliuir. 3  l)<  v.  Eq.,.5,      l&i-^.T, 
V.  S;)i'iylit,  2  IKv.  :u.d  l?:it. 

En., '-'80,  i;J«.i 

Spoiuer  V.  HiwUiiis,  4    Ircil.    Eq., 

2S<,  145-572 

i-'noneo:'  v.    ."•p'lirer,  3  Jonos   Eq  , 

J04,  241-4.50 

Si'Ciullove  Y.  >i)cn(ll;ivc,  Conf.  Rep., 

;'6,  (174,)  2.-)i 

Spill,  r  V.  Spill.r,  I  H:iy.  483,  (r).\5)        2|4 
Spivev  V.  .li'iikins,  1  Irinl.  E  |..  1'20,        47b 
•'     ■   V.  Spiv.  V,  3In'il.  Kq.,100.  32] 

Springs  V.  W'ilMiii,  2  I)  n  .  1-  q  , ;  85.        510 
V.  lliirv<"n,3.I..ii«-sEq.,  9(j,  431-54;. 
Spniill  V.  C.iiiiion,  2  Dev.  und   <it. 

i:q.,  40  I,  184  287  51-.: 

Spniil!  V  :Mo.'Iv,  5  Fred.  Eq.,  281,  ;63 

Sta  k  V  AVilliains3  -Ion  H  £<! .  13,    130-l(iV) 
Ft  ;inl>:iik  v.  (^c.nlv.  1  D  v.  .-iiul  B  ;t. 

Eq.,47y, 
St:illiiv_'i5  V,  Coodloo,  3  .Miirph.,  159. 
"  V.  StMlliiijr-.  1  I'l  V.  E'l.,  -j'M 

St:nnp<'i*  v.  II  i    kins.  0  Inil.  I'-q  ,  7 
St-inlv  V.  St:i-k<,  1  I)  V.  Eq  .  oil, 

"     ■    V.  i;  d  ;1l',  4.1nllcs  Eq.,  ;'8!, 
Stvti'  V.  .M.  (;..\V(  II.  2  Iicd.  L(|..  !», 
'^    V.  (i.-n.i-k,  2  Ir.'ii.  E(i  ,  2in, 
"     V.  IVtw  ay.  2  .Jon.s  Eip,  3'  0, 
"    V.  Bnii).  4  .loiK  6.  Eq.,  ;,00, 
St.itc  Bank  v.  Knot.  1  De\ .  and  B.vt. 

Eq.,  50,  72-476-582 

State  Bank,  Kx  pakte,  1  Dcv.  and 

Bat.  Eq  ,  75.  53- 

Steel  V.  Stefl,  1  Iied.E.|.,  4.52.  225 

"     V.  Blick,  3  Jones  Eq  .  427, 
Stephens  V.  |)n:ik,2Iivd..  iiq  ,  o  8,  2S4  447 
Stfplien>  V.  II  rii.^,  6  Ire   .  Eq.   •'•7         ].5<! 
.^tr-plii  iison  V.  Pn-cotr,  2  Ilav..  16:j,(35  )  1 
Stcplirn>  V.  Elv,  1  ]h\.  Eq.,  .^93, 
Stewart  V.  Mizdl  8  In  d.  Eq.  212, 

v.IIubl.:n-d,3,)..n.sEq..l  6, 
S'im«f>n  V.  Fries,  2  .Jone>  Eq  ,  1.56, 
Sto<-kt<  n  V.  Bii'-'jr<.  5  .J  ■  n<">  E<|,,  lOt), 
r  tiikes  V   Hrowi),7  Led.  Eq  ,  3!, 
.''tone  V.  Hinton,  1  In  d.  Eq  ,  1.5, 
Streater  v.-Iiiie-,  1  .Miiipii.,4  9, 
•'  V.  Jone-,  3  Haw  k  •,  423, 

"  \.    B  ink   ol  tape  Fear,  3 

Jones  Fq  ,  .'il, 
Sfricklank  v.   Fov.  Pr,  1  Dev.  and 

B  .t.  Eq  ,  6.29, 
Strong  V.  GW^->\\\  2  .Mnrph.,  289,  1 

Car.  E.  K..279,  (29) 
Strong  V.  Menzies,  6  Ind.  Ecj,,  544.  240-163 
StMidwiek  v.  A- he,  3  Miirph.,2j7,  451 
Stnltz  V.  K  zer,  2  Ik  d.  hq.,  .538,  321-471 
Sugsr  V.  Ssov.  e,  5  Jones  Eq  ,  126,  .52 

Suininev  v  Patton,  Win-t.  Eq.,  52,        467 
S.ittles  V.  Hav,6  Ired.  Eq.,  12t, 
Suttou  V.  Ci  addock,  1  Ired.  Eq.,  134, 

'■        T.  Edw.irds,  5  Ire  I.  i.q..  42.5, 
Swain  v.  S[iruill,  4  .Jones  Eq.,  364, 
S« anil  V.  S«-ann, 5  Joiios  Eq.,  29'J,    2S8-;:8- 
Swindall  v.  Swin.iall,  8  J  ones  Eq.,  285,    28i 
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^\\  in.la!!  -.  Br  <'ley,  S.Iones  Eq.,  .3.'3,     269 
■'  V.  Brad!  y,B  Jone.s  Eq.,41,        27) 

..  ni.ii-  \.  Eeid,  5  Jon;'s,   Eu.,  327, 

271-472- '8'; 
i'd)l»  \.  William*.  4  .,(^nes  Eq., ;. 52     76 
I  ally  ^.  Taliv,  2  Dev.  and  Bat.  Eq., 

38.5, 
Talev.  T'te,  1  Dev.  ansi  Bat    Eq. 

23,  72-84 

Tate  V.  (ire  nlee.  2  Hawk.s,  J86, 
'•    \.  Conner,  2  Di  v.  Kq  ,  224, 
"    V.  Oaltun,  6In^d.  Eq.  .562,'        178 
['•'thinii  \.  AVil,-on,  6  Join's  Kq.,25  ) 
Tallin  V.  'r.diun,  1  Ir-d.  Eq.,  113,    ' 
i'avloj    V.    Boni.!,  Bn&'>.     E(i  .   5' 

i>9.12;>-;:04-333-,i94 
T.iylor  V.  Taylor.  2  Murph.,  70, 
"        V.  Lucas.  4  Hawk^.  21.\ 
"         V.  Wood,  2  II  ly.,  332,  (.505,) 
"        V.  Lanier,  3  Miirpli.,!:8.        3^)4. 
V.  I',  r^on,  2  Il.iwks  298,       496 
'«        V  Smith  2  IFawks,  465, 
"        V.  Mck,  1  Dev.  Eq..  27i. 
"         V.  Diekeii-.  1  Dev,  Eq.,  71, 
"        V.  C  wthoriie,  2    D.v.   Eq., 

221,  'C6 

Tavlor  V.  Aineiiean  Bilile  Soei  tv,  7 

Ired.,  Eq  ,  2:11,  "     378 

Tavlor  v   Hieknini),  Bush.  Eq.,278, 
V.  T-ylor,  6  Ired  Eq.,  26. 
"        V.  'laylcr,  1  Jones  Eq.,  240, 
"        V.  (.'onmi'iT-  (  f  ^'e\vber;l,  2 

Jones  E(|.,  141.  ,3; 

TiVlor  V.  Kellv,  3  Jmu,  >Eq.,  310.    450- 
V.  Dawson,  3  .Ifn-s  Eq.,  86, 
"        V.  ]McMoiTay,  5  Jones  E(j ,  ?.57, 
Temple  v.  Wi'liam^  4  Ired.  Eq.,  39,  ' 
Tliaekrr  v.  San  ider<.  Bush.  Eq..  14,5, 
rbigi>en  v.  Halfour,  2  M  or  pit     242  ' 

1  Car,  E.  IJ..112,  (If,  ) 
Thigpen  v  Home,  1  Ir  al,  Eq  ,  2  ), 

V.  lilt,  1  Joiie-Eq.,  49. 
ThoHKis  V.  Kyi  s,  1  .I'me-  Eq  ,  ,02,    TO 

"  V.  I'.ilni.r.  1  Jones  I  q.,  2;9. 

Thompson  v.  Blair, 3.Miir|d),.. 583.     411- 
V.  Allen, 2  llav., 1.50  (328,) 
"  V.  A'ln,2H  IV.,  2:,7  i4l!i.) 

"  V  Allen,  2H  IV.,  ;;62,(5.>1,) 

"  V.  t»'Dan'(;l,2liawk-,  3(<7, 

"  V.    Aiq)!ewiiite,    1  Der. 

Eq.,  460,  137 

Thompson  v.  Engi.aiid,  1  Hawks,  137, 
V.  M.  Donald,  :;  Dev.  and 
Bat.  Eq..  463. 

79-165-18.5-317-478-488-513.591 
Thonirson  v.  ^ewlill,  3  lied.  Eq., 

338.  492 -.571 

Thompson  v.  Mills.  4  Ired.  Eq.,  390,      261 
"  V.  Newlin,  6Iied.  Eq.,;.'8),  377 

"  V.  Nevvlin,  8  Ired.  Eq., 

32,  377.378 

Thompson   v.    Williams,    1    Jones 

Eq.,  176,  206 

Tliomi)son  v.  Parker,  3  Jones,  Eq., 

47.5,  i4i 

Thomi)-oii  V.  Mitehell,  4  Jones  Eq., 

441,  346 

ihompson  v.  Gulou,  5  Jones  Eq.,  113,    206 
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Thoini  snn  A'  Deans,  6  Jonrs  Ki]..  •22,       18  Utky  v.  Rawlins,  3    Dc'-.   and   But. 
'lliom  V.  Williams,  1  Cur   L  K ,  Cr>2,  !  Km    4:^.s.  .04 .512 

(riU  )  £9:2  Uzzle  v.  W.  od   l  .fon-s  E  i..  ^iT     4. 'J  ."i?  . 

Tliuijii'v.  IJi.-ks,   1  Dev.   Hnt.  r.nf.  I VanliooU  v.  Kof;  r.s,  y  Mnr|)!i.,  ITS,        y.it 

E(i.,C13  14-2-U8437-177i         ••        v.  Vanliook    lOe.aulBat 

Til-lniKin  V.  \\V>t  Sired.  E'l.    18  ■,         I8'.i!  K(|  ,  58'.».  S.-? 

'liliiiiih  V.  Tilln.n   G-lmic.-^  ivi  .  •20(5,     ;  51 1  Vanhoni  v   Duckworth,  Tired.  Eq., 

•lU-jt  2ol,  -jSl-iOa 

|V;iuu   V.   II  rg-utt,   2  Dev    and   Bat. 

l.q  .  ol ,  .iTT-486 

r85  Van  Nordon  V   Prim.  3   Hay,  140. 
240  (824)  10  153-589 

2:2iVannoy  v.    .Martin,  G  Ired    Eq  ,  109, 
5831  55-149 

Vass  V.  Freen-an,  3  Jones  Eq.,  221,        367 


Tinilicrlikc  v.  II  irri-.  7  Ired.  K(i.,l-^8, 
T,nd.-dl  V.  A.iainjrw,  1  Murph..  290, 
TiiiiKn  \.  Woniaik,  1  Jones  E(]., 

135, 
Ti  dak'  V.  Bailey,  6  Iml.  Tq.,  ."58, 
Toiid  V.  Zacliary,  Husb  E  [.,  280, 
To:ar  V.  Tol  :r,  1  Dev.  K<|.,  450, 
Toler  V.  fender,  1  Dev.  and  I5at.  Eq., 

44.5, 
Tomlinson  v.  .'*avaj;e,  2  Dev.  and  Bat. 
Eq..  08  " 


11 


Vaughn  y.  Diekens,  2  Dev.  and  Bat. 

Kq..52.  315-o58 

Vick  V.  Flowers.  1  Muri)li..  r.21,        l9;'-5i;2 


Tomlinson  v.  S:iva'i'c,  0  Ired.  Eq.  .430,  5ti\illiues  v.  Norllect,  2  Dev.  Eq.,  107, 

V.  lilacUbiirn,  ilr'-'d.  fc:q.,  !                                                              102-175 

.509,  14S'Waidell  V.  llewctt,  1  Ired.  Eq.,  47.5,        85 

Tomlinson  V   Clavwell,  4  Jones  Eq  ,  [        •'        v.        '•       2  Ired.  E(i.,  252,      442 

317,       '  484-488!  Waddill  V.  Mu-tin,  ;)  Ire. i.    Eq.,502,       100 

Tool  V.  Dardeii,  C  Ired.  Eq..  394,  200,  Wade  v   Parks.  3  Hawks   JU2                   252 

Tooley  v.  Jasper.  3  Hay.,  383,  (5"'3)  --52      ••      v.  Diek.  1  Ired.  Kq..  ;.13,    07-497-508 

Towe  v.  NewLiolJ,  4  Junes  Eq.,  212,  553;  Wadsworlli  v.  Armlield,  1  Dev.  and 


Townsei.d  v.  Mos  •,  o  Jones  Eq.,  145, 

300.551 
Trpxler  v.  Miller,  6  Ired.  Eq.,  248;  97-591 
\rice  v.  Pr  tt,  1  Dev.  and  Bat.  Eq., 

0;.'0.  54 

Tr.  ughlon  v.  Hill,  2  Hay.,  406,  (614)  244 
Troiilu  an  v   Troulnian,  0  Ired.  Lq., 

232,  30;, 

Tro;  V.  Troy,  Busb.  Eq..  85,  -533 

'•"  V.  Norment,  2  .J..iie>   Eq.,  318,  208 

'■■    V.  Troy.  Wni-t.    Eq..  77,  505 

Tru>tee-  oi  Organ  Meeting  House 

V.  S  aford.  1  Dev.    Eq..  4.55,  295 
Tru  tees   of    Davidson   College    \'. 

Cliaaibers,  3  JonoKq.,  i;53,  C3 
Tuiker  v.  Wliite.  2   Dev.  and  Bat. 

(■  q.,  28),  438 

Tucker  v.  Tucker,  5  Ired.  Eq..  82,  KO 
Tumage  v.  Turuage,  7  Ired.  Kq  ,  127, 

108-332  Ward  ^.  W  ,i 

Turnagc  V.  Green  2  .lones  Eq..  (i3  I  0,     '•      ». 


Turn  r  V.  VMdited,  2  Hi    k,  013,     103-;.7") 


i:at.  Eq  ,  323,  314 

Wagstaff  V.  Smith,  2  Dev.  Eq..  263.      4:3 

V.       "       4Ired.  Eq.,  1,      288-417 

Walker    v.  Ashe,  2  Hav..  181,  iM7  ■ ,       508 

V.  Kelly.  3  Murph.,  205,  30 

"        V.   Crowder,  2   Ired.   Kcj.. 

478,  214-517-542-509 

Walker  v.  Cv)ltr.une,  fi  Ired,  Kq.,  7J,         80 
Wall  V.  Scales,  1  Dev.  Eq.,  472.  39 

W  ailing  V.  Bun-oughs.  8  Iri:d   Eq.,  60, 

W  .l.-ng  V.  Burroughs,  1  Jones  Er ., 

27,  515 

Wallston  V.  [3raswell,  1  Jones   Eq., 

137,  20-450 

Walton  V.  Asuy.2   Dev.    and   Bat 

iq..  405,  184-2-7 

Walton  V   'mw  n.  1  Ired  Eq  ,  13(i.  219 

V.  Walton.  7  Ired.  Eq.  138,        ll.j 

2  A -A  ,  _,u  (4'  )  o4 

2    l>ev.    E(|.,    5.j.i 


13-243-2 i 4 


v.  Cape  Fear  Nav  Co..,  2  Dev. 
Eq,,  ~30, 
Turner  v.  Kuig.  3  Ire  1.  Eq  ,  132, 

V   Fiiueett  Olred.  Eq  ,  .54), 
'•       V   Hughes,  l-u  b.  1  q..  1 10, 
"       \.  1  1  l-d  5   Jones  lq.  100 
"      v.  Kittrell,  W'inst.  i  q.,  39, 
T\  rrell  \ .  Morris,  I  Dev.  and  B.a. 

Eq.,  .5.59, 
Ty.'on  v.  Tysou,  2  Hawks,  473,  222 

'•     V.       "        2  Ired.  Eq.,  B  7,      497-513 
"    V.  Harrington,  0  Ired.  Eq 


Ward  V.  Coflield.  1  Dev   Fq  ,  108,  395 

2'.)li|      ••       \.  iSluvve   2  Dc   .  Eq  ,  .509,  .^i  , 

44i;     •'      V.  L  Hbett  r,  1  Dev   a:  d  .at. 

5  2i                     Eq.    41)0,  >3-134 

514  Ward  v.  Hu-gins,  2  Ired   Eq    13.5,  478 

5(t)j     "      V.  (.lifii'n,  3  'red.  J  q.,  1.58,  127 

lU2l      "       V.  Jones.  5  Ired.   l.q.,  4  U,  90 

j     ••      V.  -uiton,  .">  Ired.  i  q  ,  ^21,  328 

17.';  1     ••      V.  Turner,  7  Ir.d    Eq  .  73,  joO 

222'     "       V.  Ward    1  Jones  lq    334,  ■;9S 

V.  Ki    diek,  4  Jones  Eq, -.^2,  314 

\.ISniilli.5   Jones  Eq.    20K  '^'^' 


y:.'9,  111  a03-498-.587j  Washburn  v.  W  a  hburu,  4  Ired.  Eq., 

Tys(.r  V  Li.tterloh.  4  Jones  Eq., -.47     .553,  "       3J0,  oO  47-55 

Lni\ersity  v.  Ciluior.  2  Hay  ,  129,  (2V'4)       iWashington  v.    B.oimt,  Sired.     .■., 

V.  McNar,  2Ired  Eq.,605,    35j  2.53,  1.52-3;3  379 

*•         V.  .Maultsby.  8  Ired.  Eq.,  Washington  v.  Sasser,   0  Irec".  Eq., 

2.57.  SS-.580|  330.  220 

Un'.versitv  v.  Maultsby,  2  Jones  Eq.,  [Washington  v.  Emory,  4.  Jcnes  Eq., 

•M.  498 '•  -^9,  2«U. 


NAMES  OF  cases: 


XXI 


Xamcs  nf  rarti'x.     R porter.      P^iffe  of  Digest. ^Xames  of  Parties.      Jt^orter.     J'aye  of  Digest. 

6:> 


V.'as'iingtoii  V   Kinerv,  4 -Tone-  Kq., 

8.'.  '      170-ISl-l!^U-^01-57S 

Watson  v.  Ci)x    1  Ircd.,  I  (|..  oS'J      :i:.'5-48() 
V.  Oubirii  :i  D  v.  :aiu  B  m 

I  Li,  :;oo.  191  35S-47r 

\\"atson  \ .  \»  il  i.nn  ,  8  Ircd.  Kq..  2'o2,     4'.te 
\ .  \\  atsoii   y    .ones  Kq.,  4U0,      oS4 
M'au<rli  V.  .M.tcliL-11,  1  Djv.  :inu  ii.t. 

\■.<^..  510,  14-10-501 

Webb   v.    Jones,  1   Cur.  L.  R  ,  510, 

(l,i8) 
Wel.b  V.  Gr  ffitli  1  Ired.  E.i.,44G. 
'■      V.    Lyou,    c   Ired.    Lq.,    07, 

li:j-4I0-4G(, 


Will-ox  V.  Wilkerson,  2  IIiv.,  221, 

(395,) 
Wileox  V .  Willi.-in  son.  1  Mui'ph.,  11. 

ti'iif.  R«i>.,  .5-.'8.  (572)  499 

Wilcox  V.  -\ie;,aiu,  2Hmv.,  175,(3CS  ) 

499-516 
Wih-ox  V.  McLian.  1  Mtirpli.,  110,         5'  0 
'         V.  .Morri  .  1  .\|iir|)li  ,  110,  4oo 

'•  v.AVikox,  1   Ircd.    K<\.,  r,6, 

2.4-J44  257-:02 

29:2|  Wilder  V.  Mixoii,  2  D>r.   &[.,  10,  92 

\ .  Siriekiand,  2  JoiifS   J?q., 

oSO, 

Wilder  v.  Mann,  5  Jones  Eq.,  60. 


Webber  v.  T:  ylor,  3  Jones  Eq.,  9,    450-185i  W  11.'^  v.  H;n->li;i\v,  8  Ircd.  E.i.,;;OS 


5  .Jones  Kq..  30. 
Weeks  V.  Weeks,  5  Ired  Eq.  111. 

5-230  o02  417-457 
M'eir  V.    Tate,  4   Ircd.  Eq.,  ::04, 

10()  559  .580 
Wiseman  v.    Heron    .Mii.inj^  Co.,  4 

Jones  l.q  .  112,  4C0 

Wiseman  v  Sniilh,  0  J  ones  Eq.,  124, 


208 
128 
415 
'JOS 
153 


Wilkins  V.  Hoyne,2  Jon<  s  Eq.,  479^ 

"       V.  H  rri>,  Winst.,  Kq.,  41. 
Wilkinsun    v.     Wilkin>o:i,    2  Uev. 

i:q.,  370,  134 

V\  imani>  V.  Helm-,  I  Oev.  Kq.,  1.51,      541 

V.  Hosv.ird,  3  Murpli.,  71,    30  470 

''         V.  Washington.  1  Dcv.  Eq., 

137,  71-544 


.53-420-491  lAV  ill  lam  sv.   Wilh.ms,  2  II:.  v.,  220, 
Welch  V.  Watkin- 1  llav..3G9(4-3,j        Z^O]  (3Si4j  "  10 

Wclis  V.  Uuoi, bread.  1  Ir.-d.,  9,  I.j0-:^y9j  Williams  v.  W^:lliams2  Dcv.  Eq.,C!t,      541 

V.  Wells,  3  Ircd.  Eq..  .593,  4T|         '•         v.  Maiiland,  1    I, id.  Kq., 


W.'ssou  V.  St.  i)hru.,2  li\d.  Kq.,  557, 

tr5-5-29 

Wot  V.  Ilateh,  2  .Murph..  148,  101 

"      V.  t  okc,  1  .Miirih.,  191,  280 

'■     V.  ^loin,  3Juiie^  Kq.,  102,      420-578 

Vf  Nt;.ll  V.  Au>tiii,  5  Ind.  Eq..  1,  524 

W;iedb.'c  v.  Wludbee,  5  Junes  j^q  , 

3.'2,  4:3 

Wheeler  v.  T-.w  lor,  0  Ir  d.  E q..  22.5,         ''.4 

v.Wiirciir,     Ired.  Eq..21>i,      Sj 

"  V.  !?n.ith,  2  J<  ncs  Kq.,4..8,       419 

"  V.  I'iper,  3  Joues  Eq.,  249. 

4.1-493 
Widcker  V.  Crews,  1  Ired  E  i.,  351,        .522 


92,  '    12G-131-15ii-l  74-513 

Williams  v.  Powdl,  1  Ircd.  liq.,  4»U),  191 
A\  MfCombi',  3  Ired.    E(i., 

45:>,  95 

Williams  V.  Alexanikr,  4  Ired.  Eq., 

207,  ;^o 

Williaill^  V.  Avent.  5  Ircd.  E(|..  47,  80-200 
V.  Burnett,  Busb.  Eq.,  2t.9, 

138-430-483 
Williams  v.  Chambers.  Busb.  Eq.,  75.     12 
V.  AV'illiams,  0  Ired.  Eq  .  20, 

143 
Williams  v.  Ilarrell,  .8  Ired.  Eq  ,  123, 

108-418-492 


W  liite  V.  licatiy,  1  Dcv.  Eij.,  87,  37j  Williams  v.  Colton,  3  Jones  Eq  ,  395,     407 

"      V.  Hca.ty,  1  1).  V.  E(i..  3:^0,  37.  j         "        v.    Houston,  4  Jones   Eq., 

"      v.TlK.mi.tou,  ID.v.  anu  Bat.  \                   277,                                         83-431 

E  ;.,  493,  42  00  Williams  v  Sadler,  4  Jones  Eq.,  378,     300 

Wilt    V.  Gieui,  1  Ircd.  Kq.,  45,  j         ••        v.  Smith,  4  Jones  Eq.,  254. 

137-;J8-372-39l!  270-308 

White  V.  White,  I  Ircd.  E'l.,  -i41,  320;  Williams  v.  Howard,  5  Jones  Eq.,  38,    554 

V.  Ln.versity.  4  IrcU.  E^.,  19,  11. ij  Willi  ,ii  sou  v.  Jordan,  Kusb.  Eq.,  40,;.  210 

\.  ll..(q(  r,  0  Ji.ms  1  (J  ,  i5.2,  179             '•         v.  Willian.s,  3  Jones  Lq  ," 


V.  biiuh  r,  O.Jui.c.- Eq.,  209,  53 

Whitehead  V.  L  is.-itcr,  4  Jones  Eq., 

79  344 

Whit.Lur.st  V.  Uarkir,  2  Ircd.  Eq.. 

Uf.il,  234-322 

Whit  sii.u-  V.  Gretnlee,  2  Dev.  Kq  , 

152,  39 

Wliitis  ac>  V.Allen,  2  L'er.  and  Bit. 

l.q.,l."3,  143  437 

Whitti.iu  V.  llunl,  3  Ired.  Eq.,  242,      592 
\.  Hid,  5  Ji.ucsEq.,  310.  42Z 

V.  Cates,  0  Jones  Eq.,  130^ 

135-499 
Whith  y  V.  Koy.  0  Ji.nc-  Eq.,  34, 
\S  hitsctt  V.  Brown,  3  Jones  Eq.,  297, 


4-:0,  246 

Williamson  \.  Williamson,  4  Jones 

Eq..  281.  345 

Willi::mson  v.  \\  illiuin.'on,  5  Jones 

Eq.,  142,  347 

Willi  mon  v.  Williams,  0  Jones  Kq  , 

02,  ^18-219 

Willis  V.  Fi  rney,  Busb.  Eq  ,  256.  49 

'■     V.    I'ttersou     3  Jones    Eq., 

a*i,  '  138 

Wihon  V.  \\  liite,  2  Uev.  Eq..  29,  521 

'•       V.  Wilson,  2   Dev.    Eq.,  181, 

138-396 
8 1  Wilson  V   Arney,   1    Dcv.  and   Bat. 

Kq.,  o70,  118 


101-3^12 [Wilson  v  Eeigh,  4  Ired.  Uq.,  97,  1.59 

Wbittcd  V.  Webb,  2  Dev.  and  Bat.  |       ••      v.  \\  ilson,  0  Ired.  Kq.,  230,  243 

Eq.,442,  104  185-.J13        •'       v.  Dus'ter,  7  Ired   Eq.,  231,  178 


XXII 


NAMES  OF  CASES. 


I^^ames  nf  rarUes.      R'.pnrler.    Page  of  Dlijcsi.  N une.s  nf  Tor 


Rrpnvlf.r.     Page  of  Big  it. 


'•     V.  Allen.  1  Jones  Eq.,  24,  128 

'•       V.  II  ndricks,    1   Joiic-   Eq., 

29.5.  2(5(5 

WiNon  V.  M.iee.  2  .Jones  Eq.,  .5,  2*57 

'•       V.    Westo  I,  4 -(o.ieo  i:.q.   350,        4  7 

•'       V   Staifji-d.  Winst.,  Kq..  1  W.        ^71 

Wilborn  v.  Gorrell,  6  Ired.  I.q.,  117. 

21.5  410  4  ;8  .523 
W,ntlley  v.   Bar.'ow,  2  Jones    H.q., 

6(5,  4.56 

Winton  v.  Fort.  5  Jones  Eq.,  251.        SO-5.; 
Witlieripoon    v.    Dula,  2   I)cv.  and 

Bat.  Eq.,  i;7'J,  508 

Witlierspoou  v.  (  aimi  bael,  G  Ired. 

Kq..  143.  17  472 

Wi>wall  V.  Greenville  V.  R.  Co..  3 

Jones  hq..  183,  63 

Wi<wall  V.  Potts,  5  Jones  Eo.,  184. 

499-.554oS3 
Womble  v.  Battle.  3  Ired.  Eq.,  l-:2, 

409  41(/ 

AVonible  v.  Theek,  3  Ired.  Eq.,  40.5,        2:i5 

Wood  V.  ""arringer,  1  l)ev.  Kq.  ,67,  161 

'•       V.  KeeV'  s,  .5  Jones  Eq,,  271,  531 

Woodall  V.  Pre\att,  Busb.  Eq.,  199, 

129-304 
Woodtin  V.  Smith,  1  Dcv.  and  Bat. 

Eq..  4  1,  2.57 

Woodtin  V.  Johuso;),  1  Jones  Eq., 

317,  267 

Vr03dley  V.  G  lUop  5  Jones  Eq,  138,    238 
"Woods  \.  H  11,  I  L)ev.  E  i.,  4li,  18b 

'•        V.  Woo-ls,  2  Jone^  Kq..  420, 

lul-a^y -395-420 


Woolen  V.  I'ope,  2  Dev.  and  Tat   Eq., 

^306,  4.53 

Wooten  V.  liee'.o.i,  8  In  d.  Va\.,  .5(1,  o7c> 
\\  orth  V.  iieAde  1    1    l)e.     and    I. at. 

E(i.,  I'.i'.t,  173-17.5  517  5(55 

Worth  V.  AieNeill,  4  J  ones  Eq  ,  -7,2, 

39S-,59:) 
Worth  V.  Gray,  6  Jones  Eq.,  4,      ll-42o-.50l) 

Wurcii  V.  Gray.  6  Jones  Kq.,  380,  507 
''      V.  Conim'rs   of  Fayettevillc, 

NViijst.  E<i  ,  'iU,  5.56 
Worthingtoii  v.  Colliam-,  2  Car.  L.  R., 

6-:,  (166)  505 

Wri.;ht  v.  Lowe,  '^  Murph.,  354,  375 

V.  Grist,  liusb.   r.q  ,  2U3.  ~r56 

V.  Uowden,  1  Jones  Eq.,  15,  4i5 

Wynne  v.  ALston,  1  Dev.  Eq.,  i6  i,  40.t 

\.  i'.rubtall,  1  Dev.  Kq  ,  23,  4.52 

•'       \.  i!-.-nbury,  4  Jones  Eq..  3:  5,  x;i8 

Wynns  v.  Alexamler,  :;  L)e>.  and  B.it. 

Kq,6;',  176 

Wynns  v.  Kur  ien,  5  Jones  Eq.,  377.  388 

Yancey  v.  .Mutter,  C  onf  K,  5l3,  (.560)  205 
Y;irbroui,'h  v.  Ar;ingtou,  5  lied  J^q  , 

"  291,  302 
Yarbrougli  v.   Yarbroui;;h,  6  Jonc.5 

Eq.,  209,          "  252 

Yates  Cole,  1  .lones  Eq.,  110,  430 

Yat  s,  EX  PAiiXJi,  6  Jones  Kq  ,  212.  .534 

"                 ■'          6Jc>ues   Kij.,  306.  535 

Young  V.  Person,  2  llay.,  223.  (398) 

'•  "  V.  Weldon,  1  Aiiirph.,  176,  71 
''      V.  Young,  3  Jones   Kq.,  216, 

341-38-5 


ERRATA  TO  VOL.  III. 

Page  4  line  18  from  bottom  for  "on"  read  "an." 

"  IT,  line  24  from  top  for  "admission"  read  "omission." 

"  46,  line    8  from  top,  for  "Fallon"  read  "Paxton.^^ 

"  66,  line  24  from  top,  for  "Bealon"  read  "Kealon." 

"  89,  strike  out  tbe  two  top  lines. 

"  90,  line  18  from  top,  for  "sec."  read  "rule." 

"  91,  line  23  from  bottom,  for  "1 6"  read  "36." 

"  97,  line  13,  after  "to"  at  tbe  end  of  tbe  line  insert  "hti ." 

"  97,  line    7  from  bottom,  after  "C"  insert  "and  D." 

"  98,  line  23  from  bottom  for  •'  U"  read  "£.' 

"  99,  line  18  from  bottom,  before  "clause"    insert  "seccnd." 

"  121,  line  15  from  botton'  for  "initiate"  read  "vitiate." 

"  127,  line  13  ftom  bottom,  for  "Jones"  read  "Ired." 

"  134,  line  2U  from  bottom,  for  "496"  read  "475." 

"  136,  line    6  from  bottom,  for  "does"  read  "does  not." 

"  153,  line  13  from  bottom,  for  "149"  read  "324." 

"  157,  line    6  from  bottom,  for'  *by"  read  "against.^' 

"  157,  line  13  from  bottom,  for  "1  Ired."  read  2  Ired." 

"  189,  line    8  from  top,  for  "J/cZ'onaM"  read  "J/cDotoeU." 

"  193,  line    8  from  ])ottom,  for  "^I'ye"  read  "i/atn." 

"  224,  line  10  from  top,  for  "with"  read  "without." 

"  228,  line    9  from  bottom,  for  "Conly"  read  "  Cauley." 

"  252,  line    Z  from  top,  aflev  "repudiated"  inaevt  "it." 

"  255,  line    9  from  bottom,  for  "Jerkins"  read  "Perkins." 

"  264,  line    3  from  bottom,  for  "Purcell"  read  "Parnell." 

"  272,  line  13  from  top,  for  "of"  read  "at." 

"  280,  line    4  from  top,  for  "608"  read  "615." 

"  288,  line    2  from  bottom,  for  "is"  read  "ii." 

"  291,  Ime  24  from  top,  for  "176"  read  "369." 

"  303,  line  15  from  bottom,  after  "not"  insert  "refvseio." 

"  306,  line    6  from  bottom,  for  "passed"  read  "assessed ." 

"  311,  line  16  from  bottom,  for  "127"  read  "727." 

"  319,  line  10  from  top,  for  "Jia7)ibles"  read  "Kawls." 

"  322,  lines  15,  16  and  17  from  bottom,  ior  grandcTiildren  and  grandchild, 

read  nephew  and  nieces  and  nephew  or  niece. 

"  343,  line  10  from  top,  for  "wife"  read  "mother  " 

"  347,  line  13  from  bottom  insert  "before"  between  "and"  and  "tlie  death." 

"  347,  line  12  from  bottom  for  "before"  read  "after." 

"  373,  line  22  from  top  for  "180"  read  "168." 

"  377,  line    3  from  top,  for  "7"  read  "D." 

"  423,  line    8  from  top,  for  "as"  read  "although.  ' 

"  443,  line  23  from  bottom,  for  "admitted"  read  "omitted." 

"  488,  line    6  from  bottom,  for  "Conly"  read  "Cauley." 

"  514,  line  10  from  bottom,  for  "iw"  read  "mo." 

"  522,  line  13  from  bottom,  for  "  Whiter"  read  "  Whicker." 

"  526,  Hue    9  fromtop,  for  "ia'wder  v.  i^'odtw^;"  read"ioiiic?er  v.  Noding." 

"  530,  line    6  from  bottom,  for  "deductions  o?j"  read  "deduciinp' ore." 

"  631,  line    6  from  top  for 'waiure"  read  "r^aZne." 

"  543,  line    5  from  top,  for  "results"  read  "rents." 

"  561,  line  13  from  top,  for  "received"  read  "refused." 

"  582,  top  line,  for  "on'  read  "or." 

"  591,  line  17,  from  top,  for  "W«"  read  "her." 


